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A.    COMPILATION    OK    CASES 


OF 


CONTESTED  ELECTIONS 


TO  SBAT8  IN 


Tbe  AssenblT  of  the  State  of  New  York, 


WITH  THE 


REPORTS  OF  COMMITTEES   ON    PRIVILEGES   AND 
ELECTIONS,  AND  THE  ACTION  OF  THE 

HOUSE  THEREON, 


From  1777  to  1899,  Inclusive. 


Prepared  and  arranged  in  compliance  with  a  resolution  of  the  Assembly,  passed  April  28, 

1899,  under  the  direction  of  Archie  B.  Baxter,  Clerk. 


1         -'         ' 


WYNKOOP  HALLENBECK  CRAWFORD  CO., 

STATE  PBINTER8, 

NEW  YORK  AND  ALBANY 
1899. 


-K,,^  Jjj-*^  :  L  ^  y^I-aX.. xc  :  r,  a  4 ,  „  // 


APR  2  5  1940 


STATE  OF  NEW  YOKK: 

In  Assembly, 
Albany,  April  28,  1899. 

Resolved,  That  the  Clerk  of  the  Assembly  be  directed  to  pre- 
pare, for  the  use  of  the  Legislature,  a  compilation  of  the  majority 
and  minority  reports  on  contested. -elections  to  seats  in  the  Assem- 
bly, and  thajb  he  cause  a  sufficient  number  of  the  same  to  be  printed 
and  bound  so  that  at  least  one  copy  thereof  can  be  furnished  to 
each  member  of  the  present  House. 


INTRODUCTION. 


In  compliance  with  the  foregoing  resolution  of  the  Assembly 
this  compilation  has  been  prepared. 

In  many  of  the  cases  reported  the  complete  proceedings,  from 
the  presentation  of  the  petition  to  the  final  action  of  the  House, 
have  been  collected  for  the  purpose  of  furnishing  precedents. 

In  most  of  the  cases,  the  preliminary  proceedings,  the  reports 
of  the  committees  and  the  final  action  of  the  House  only  have  been 
compiled.  In  all  the  cases  full  references  have  been  made  to  the 
testimony,  documents  and  proceedings,  as  such  references  were 
necessary  to  render  the  cases  intelligible  and  valuable. 


CASES  OF  CONTESTED  ELECTIONS 

TO 

SEATS  OF  HEHBERS  OF  THE  ASSEMBLY 

OF  THB 

STATE  OR  NEW  YORK. 


Case  of  John  Sowan  and  Elisliamer  Tozer. 

County  of  Chablotte  —  Petition  Presented. 

Assembly  Chambeb, 
PouGHKEEPSiE,  Oct  22d,  1778. 

A  petition  of  John  Rowan,  Esq.,  setting  forth  that  at  the  late 
election  of  representatives  for  the  county  of  Charlotte,  the  peti- 
tioner and  Elishamer  Tozer,  Esq.,  a  sitting  member  of  this  house, 
were  candidates;  that  though  there  appeared  on  the  poll  lists  a 
plurality  of  eleven  votes  in  favor  of  Mr.  Tozer,  yet,  that  twenty- 
two  persons,  whose  names  are  subjoined  to  the  said  petition,  and 
a  number  of  others  who  voted  in  favor  of  Mr.  Tozer,  were  not 
qualified  by  law  to  vote  for  representatives  in  Assembly,  and, 
therefore,  praying  for  a  scrutiny,  was  read. 
Orderedy  That  the  said  petition  be  committed  to  the  committee 

of  privileges  and  elections. 

Assembly  Journal,  1778,  page  19. 

Bepobt  of  Committee. 

Wednesday,  Oct.  28th,  1778. 

Mr.Schoonmaker,from  the  committee  of  privileges  and  elections, 
reported.     That  in  the  controverted  election  of  Elishamer  Tozer, 
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Esq.,  and  John  Rowan,  Esq.,  the  parties  being  called  in  and  the 
matters  specified  in  the  petition  of  the  said  John  Rowan  against  the 
said  Elishamer  Tozer,  the  sitting  member,  referred  to  the  said  com- 
mittee, being  argued,  and  many  matters  alleged  by  the  parties,  of 
facts  in  the  coimty  of  Charlotte,  which,  by  reason  of  the  great  dis- 
tance from  hence,  and  the  expense  in  bringing  witnesses  hither, 
they  could  not  conveniently  provo  to  the  satisfaction  of  the  said 
committee,  both  parties  agreed  that  witnesses  might  be  examined  in 
the  county  of  Charlotte;  for  that  purpose,  the  said  committee  are, 
therefore,  of  opinion. 

1.  That  a  scrutiny  be  allowed  in  the  controverted  election 
aforesaid. 

2.  That  the  parties  may  have  liberty  of  examining  witnesses  on 
oath,  in  the  county  of  Charlotte,  before  any  magistrate  there,  and 
transmit  the  depositions  to  this  house  at  their  next  meeting. 

3.  That  the  petitioner  or  his  agent  deliver  a  list  to  the  sitting 
member,  or  his  agent,  of  the  persons  intended  to  be  objected  to  by 
the  petitioner,  who  voted  for  the  sitting  member,  mentioning  in  the 
said  list  the  several  heads  of  objections,  and  distinguishing  the  same 
against  the  names  of  the  voters  excepted  to,  and  that  the  sitting 
member  or  his  agent  deliver  a  like  list  to  the  petitioner  or  his  agent. 

Which  report  he  read  in  his  place  and  afterward  delivered  the 
same  in,  at  the  table  where  the  same  was  again  read,  and  agreed  to 
by  the  house;  thereupon, 

Kesohed,  That  a  scrutiny  be  allowed  in  the  said  controverted 
election,  before  the  House,  at  their  next  meeting. 

Ordered^  That  the  said  parties  do,  on  the  second  Tuesday  of  De- 
cember, exchange  such  lists  as  are  mentioned  in  said  report. 

Ordered y  By  consent  of  the  parties,  that  the  said  parties  or  their 
agents  have  libei-ty  to  examine  witnesses  on  oath,  before  Alexander 
Webster  and  Ebenezer  Russell,  Ev<qs.,  justices  of  the  jieace  for  the 
said  county,  or  either  of  them,  and  that  the  dejx>sitions  to  be  taken 
be  transmitted  to  this  House,  at  their  next  meeting,  in  writing,  un- 
der the  seal  or  seals  of  the  person  or  persons  taking  the  same. 
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Ordei-ed,  That  such  examinations  be  taken  at  the  house  of 
Ebenezer  Clark,  Esq.,  in  the  township  of  New  Perth,  in  the  said 
county,  on  the  third  Tuesday  in  December  next,  or  so  many  next 
succeeding  days  as  shall  be  necessary  for  that  purpose. 

Orderedy  That  the  clerk  of  this  House  do  serve  the  parties  each 
witli  a  copy  of  the  above  resolutions  and  orders. 
Assembly  Journal,  1778,  page  26. 

PouGHKEEPSiE,  Jau.  2Sth,  1779. 

A  letter  from  Alexander  Webster  and  Ebenezer  Kussell,  Esqs., 
two  of  the  justices  of  the  peace  for  the  county  of  Charlotte,  to 
the  Si)eaker,  including  several  depositions  relative  to  the  contro- 
verted election  between  Elishamer  Tozer  and  John  Kowan, 
Esqs.,  was  read. 
Ordercdy  That  the  said  letter  and  depositions  be  referred  to  the 

committee  of  privileges  and  elections 

Assembly  Journal,  1779,  page  46. 

Fcbthi«:r  Eepokt  of  Committeee. 

February  2d,  1779. 

Mr.  Schoonmaker,  from  the  committee  of  privileges  and  elec- 
tions, to  whom  was  referred  the  letter  of  Alexander  Webster  and 
Ebenezer  Russell,  Esqs.,  and  the  depositions  therein  enclosed,  re- 
ported. That  it  will  be  proper  for  the  House  to  take  into  con- 
sideration the  said  letter  and  depositions,  when  the  Iloiise  shall 
hold  a  scrutiny  between  Elishamer  Tozer  and  John  Kowan,  Esqs. 
That  the  parties  and  several  witnesses  are  now  attending  in  this 
place,  and,  therefore,  that  the  said  scrutiny  should  be  held  as  soon 
as  the  other  public  business  will  permit. 

Resolvedj  That  the  House  concur  with  their  committee  in  said 
report. 

Resolved,  That  this  House  will,  to-morrow,  hold  a  scrutiny  in 
the  controverted  election,  between  Elishamer  Tozer  and  John 
Rowan,  Esqs.,  and 
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Ordered^  That  the  clerk  serve  the  parties  with  copies  of  the 
above  resolution. 
Assembly  Journal,  1Y79,  page  60. 

John  Eowan  at  the  jBar  of  the  House. 

March  Idth,  1779. 

John  Bowan,  Esq.,  attending  at  the  bar  of  the  Bouse,  prayed 
that  the  House  would  proceed  to  hold  a  scrutiny  in  the  controverted 
election  between  him  and  Elishamer  Tozer,  Esq.,  and  the  said 
Elishamer  Tozer  not  being  present  in  his  seat, 

Resolvedy  That  inasmuch  as  John  Bowan  Esq.,  did  not  appear 
at  the  bar  of  this  House  on  the  1st  instant,  pursuant  to  the  order 
of  this  House  of  the  3d  day  of  February  last,  that  this  House  will 
not  at  present  proceed  to  hold  a  scrutiny  in  the  controverted  elec- 
tion between  the  said  John  Rowan  and  Elishamer  Tozer,  Esq. ; 

Resolvedy  That  the  said  parties  have  a  further  day  given,  until 
the  first  day  of  the  next  meeting  of  the  Legislature,  and  that  if  the 
said  Elishamer  Tozer  doth  not  appear  on  that  day,  that  this  House 
Avill  proced  to  hold  a  scrutiny  in  the  said  controverted  election,  ex 
parte,  and  that  if  the  said  John  Eowan  doth  not  punctually  attend 
on  that  day,  that  he  be  foreclosed  of  his  right  to  a  seat  in  this  House. 


Case  of  Andries  Bevier  and  Thomas  Palmer. 

Ulster  County  —  PETmoN  Presented. 

Assembly  Chamber, 
PouQHKEEPsiE,  ^ouemfter  Sth,  1778. 

A  petition  of  Jacob  Conklin  and  seven  other  persons,  inhabitants  of 
the  county  of  Ulster,  was  read  setting  forth  that,  at  the  late  elec- 
tion for  representative  for  the  said  county.  Colonel  Thomas 
Palmer  was  a  candidate.  That  a  number  of  votes  were  taken  in 
the  precinct  of  New  Windsor  for  Captain  Bevier,  which,  being 
added  to  the  votes  taken  in  the  other  parts  of  the  county  for 
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Captain  Andries  Bevier,  will  give  the  said  Andries  Bevier  a 
plurality  of  votes.  That  several  of  the  said  persons  who  voted 
for  Captain  Bevier  declare  that  they  intended  to  vote  for  Adju- 
tant Bevier,  who  they  understood  was  made  a  captain,  and  not 
for  Captain  Andries  Bevier.  That  if  the  votes  of  the  said  per- 
sons were  taken  from  the  number  supposed  to  be  for  Captain 
Andries  Bevier,  that  Colonel  Palmer  will  then  have  a  plurality. 
Wherefore  the  petitioners  prayed  a  scrutiny  in  the  said  election 
between  the  said  Thomas  Palmer  aad.  Captain  Andries  Bevier. 
Ordered^  That  the  said  petition  be  referred  to  the  committee  of 

privileges  and  elections. 

Orderedy  That  the  said  committee  inquire  into  the  matters  set 

forth  in  the  said  petition,  during  the  recess  of  the  Legislature. 

Assembly  Journal,  1778,  pages  40,  41. 

Report  of  Committee. 

February  4*fe,  1779. 

Mr.  Schoonmaker,  f rom  the  committee  of  privileges  and  elections, 
to  whom  was  referred  the  petition  of  Jacob  Conklin  and  seven  other 
persons,  inhabitants  of  the  county  of  Ulster,  presented  to  this  House 
on  the  5th  day  of  November  last,  reported  that,  pursuant  to  an  order 
of  this  House,  the  said  committee  had,  during  the  recess  of  the  Leg- 
islature, inquired  into  the  matters  set  forth  in  the  said  petition. 
That  upon  such  inquiry  it  appeared  to  the  said  committee  that  two 
of  the  persons  who  voted  for  Captain  Bevier  intended  to  have  voted 
for  Adjutant  Bevier.  That  Captain  Andries  Bevier  was  present  at 
such  inquiiy  and  insisted  upon  his  right  to  a  seat  in  this  House. 
That,  inasmuch  as  the  petitioners  pray  that  if  the  said  Andries 
Bevier  should  notwithstanding  claim  his  seat  in  this  House,  that  the 
petitioners  might  have  the  benefit  of  a  scrutiny  in  behalf  of  Colonel 
Thomas  Palmer.  The  committee  are,  therefore,  of  opinion  that 
a  scrutiny  should  be  granted  in  the  controverted  election  between 
the  said  Andres  Bevier  and  Thomas  Palmer,  which  report  heread  in 
his  place  and  delivered  in  at  the  table  where  the  same  was  again 
read;  thereupon, 
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Resolvedy  That  a  scrutiny  be  allowed  in  the  said  controverted 
election,  between  Andries  Bevier  and  Thomas  Palmer,  Esqs., 
before  this  House,  at  the  bar  of  the  House,  on  the  second  Tuesday 
in  March  next,  if  the  House  shall  then  be  sitting;  but,  if  the  House 
should  be  then  adjourned,  then  on  the  second  Tuesday  in  March. 

Ordered,  That  the  petitionei-s,  Jacob  Conklin  and  others,  or  one 
of  them,  or  their  agent,  deliver  to  the  said  Andries  Bevier,  or  his 
agent,  on  or  before  the  25th  day  of  February,  instant,  a  list  of  the 
persons  intended  to  be  objected  to,  who  voted  for  the  said  Andries 
Bevier,  mentioning  in  the  said  list  the  several  heads  of  objections, 
and  distinguishing  the  same  against  the  names  of  the  voters  ex- 
cepted to;  and  that  Andries  Bevier,  Esq.,  or  his  agent,  deliver  a  like 
list  to  one  of  the  petitionei's,  or  their  agent,  on  or  before  the  said 
twenty-fifth  day  of  February,  instant. 

Ordered,  That  the  clerk  of  this  House  transmit  to  tlie  said  An- 
dries Bevier,  Esq.,  a  copy,  and  to  the  said  petitioners,  or  one  of 
them,  another  copy  of  the  preceding  report,  resolution  and  order, 
by  the  first  convenient  conveyances. 
Assembly  Journal,  1779,  page  52. 

Andries  Bevier  Awarded  Seat. 

March  dth,  1779. 

Andries  Bevier,  Esq.,  returned  one  of  the  representatives  for  the 
county  of  Ulster,  attended  pursuant  to  the  order  of  this  House  of 
the  4th  day  of  February  last,  in  the  controverted  election  between 
him  and  Colonel  Thomas  Palmer,  and  none  of  the  petitioners  on  be- 
half of  the  said  Thomas  Palmer  appearing,  and  the  said  Andries 
Bevier  having  produced  a  certificate  from  Egbert  Dumond,  Esq., 
sheriff  of  Ulster  county,  that  the  said  Andries  Bevier  was  one  of 
those  returned  to  him  by  the  several  super\'isors  and  assessors,  as 
duly  elected  a  representative. 

Ordered,  That  he  be  admitted  to  be  sworn  and  take  his  seat. 

Thereupon,  the  said  Andries  Bevier,  Esq.,  having  taken  and  sub- 
scribed the  oath  of  allegiance,  as  by  law  prescribed,  before  the 
Speaker,  as  a  commissioner  appointed  for  the  purpose,  took  his  seat. 
Assembly  Journal,  1779,  page  97. 
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Case  of  the  Seats  of  Sidney  Berry  and  Andrew  Mitchell,  Members 

from  Saratoga  County. 

Petition  Presented. 

Assembly  Chamber, 
City  of  New  York,  January  4^A,  1792. 

A  petition  of  Eliphalet  Kellogg  and  others,  freeholders  and  inhab- 
itants of  Ballston  in  the  county  of  Saratoga,  setting  forth  that  the 
petitioners  at  the  last  election  for  members  of  said  county  voted 
for  Beriah  Palmer,  Benjamin  Rosekrans,  Adam  Comstock  and 
Elias  Palmer  for  member  of  Assembly,  as  by  affidavit  accom- 
panying the  said  petition  will  appear;  that  the  poll  lists  and 
ballots  of  the  town  of  Ballston  before  the  enclosures  were  broken 
and  the  ballots  examined  were  burnt,  by  which  means  it  was 
determined  that  Benjamin  Kosekrans,  Elias  Palmer,  Sidney 
Berry  and  Andrew  Mitchell  were  chosen  members  of  Assembly 
from  the  count v;  that  thov  conceive  the  two  latter  would  not 
have  appeared  to  have  been  elected  if  the  Ballston  ballots  had 
been  canvassed,  and  the  petitioners  by  the  said  petition  pray 
that,  after  due  examination  of  the  affidavits  presented  on  this 
subject,  the  House  will  admit  those  gentlemen  to  a  seat  who 
shall  appear  to  have  had  the  gi'catest  number  of  votes. 

A  petition  of  the  said  Beriah  Palmer,  Esc^.,  and  a  petition  of  the 
said  Adam  Comstock,  Esq.,  on  the  same  subject  and  respectively 
prajdng  to  be  admitted  to  a  seat  in  this  House,  were  respectively 
read,  together  with  several  depositions  which  accompanied  the 
said  petitions. 
Ordered,  That  the  said  several  petitions  and  the  depositions 

which  accompany  the  same  be  committed  to  the  committee  on 

privileges  and  elections. 

Assembly  Journal,  1792,  pages  4,  5. 
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Report  of  Committeee, 

In  Assembly,  January  16th,  1792. 

Mr.  Smith  (of  Suffolk  county),  from  the  committee  of  privil^es 
and  elections,  to  whom  was  referred  the  petition  of  Eliphalet  Kel- 
lo^  and  others,  and  the  separate  petitions  of  Beriah  Palmer  and 
Adam  Oomstock,  together  with  the  depositions  and  paperswhich  ac- 
companied the  same,  reported  the  following  facts, viz.:  That  on  the 
last  Tuesday  in  May  last,  John  Bradstreet  Schuyler,  Benjamin 
Eosekrans  and  Elias  Palmer,  being  a  majority  of  the  supervisors  of 
Saratoga  county,  met,  pursuant  to  law,  to  canvass  the  votes  for 
members  of  Assembly  for  the  said  county.     That  among  the  bun- 
dles containing  the  poll  lists  and  ballots,  delivered  to  them  by  the 
clerk  of  the  said  county,  there  appeared  two  bundles  from  the  town 
of  Ballston,  one  of  which  was  superscribed  by  Beriah  Palmer  as  su- 
pervisor, and  others,  together  with  him,  as  inspectors  of  the  election, 
held  in  the  said  town;  and  to  the  other, the  names  of  James  Gordon, 
as  super^'isor,  and  others,  together  with  him,  as  inspectors  of  the 
election  held  in  said  town,  were  superscribed ;  and  that  each  of  the 
said  bundles  was  inclosed,  supei'scribed,  sealed,  and  in  every  respect 
returned  as  the  law  directs.     That  the  said  Beriah  Palmer  and 
James  Gordon  appeared  and  claimed  respectively  a  seat,  as  the  le- 
gal supervisor  of  the  said  town.     That  on  the  first  day   of  the 
meeting  of  the  said  supervisors,  they  proceeded  to  examine  the 
votes  or  ballots  of  the  town  of  Stillwater,  and  after  having  can- 
vassed the  same,  they  were  burnt  by  one  of  the  said  supervisors 
without  any  particular  direction  for  that  purpose.     That  it  was 
then  agreed  by  a  majority  of  the  said  three  supervisors,  that  the 
ballots  taken  T3y  the  persoo  who  should  be  declared  the  supervisor 
of  the  town  of  Ballston,  should  be  received  and  canvassed;  but, 
upon  a  reconsideration  of  the  question,  it  was  determined  by  a 
majority    of   the   said    three   supervisors   that   both    bundles   of 
the  poll  lists  and  ballots  from  the  town  of  Ballston  should  be 
destroyed  without  being  opened.     That  on  the  second  day  after 
the  meeting  of  the  said  supervisors,  and  after  it  was  determined  to 
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destroy  the  poll  lists  and  ballots  from  the  town  of  Ballston,  they  pro- 
ceeded to  examine  the  claims  of  the  said  Beriah  Palmer  and  James 
Gordon^and  thereupon  decided  that  the  said  Beriah  Palmer  was  the 
legal  supervisor  of  the  said  town  of  Ballston,  but  they  did  not  admit 
the  said  Beriah  Palmer  as  one  of  the  said  canvassers.  That  after 
Beriah  Palmer  was  declared  the  supervisor  of  Ballston,  the  other 
three  supervisors  proceeded  to  canvass  the  ballots  returned  for  the 
towns  of  Halfmoon  and  Saratoga.  That  after  they  had  completed 
canvassing  the  same,  the  ballots  and  poll  lists  were  thrown  upon  the 
table,  together  with  the  bundles  of  ballots  and  poll  lists  which  had 
been  returned  from  the  town  of  Ballston,  were  destroyed,  and  were 
with  those  taken  and  burnt  by  the  aforesaid  John  Bradstreet  Schuy- 
ler, without  any  particular  direction  of  the  said  supervisors  for 
that  purpose. 

That  after  the  poll  lists  and  ballots  from  the  town  of  Ballston 
were  destroyed,  the  three  aforesaid  supervisors  did  sign  the  cer- 
tificate of  election. 

And  the  committee  further  reported,  that  at  the  election  held  in 
Ballston,  by  the  said  Beriah  Palmer  as  supervisor  of  the  said  town 
and  one  of  the  inspectors  of  the  said  election,  there  were  taken  three 
hundred  and  twenty-three  ballots  for  members  of  Assembly,  and  at 
the  election  held  by  James  Gordon,  as  supervisor  of  the  said  town 
and  one  of  the  inspectors  of  said  election,  there  were  taken  two 
himdred  and  twenty-four  ballots  for  members  of  Assembly. 

That  two  hundred  and  nine  persons  have  made  oath  that,  at  the 
last  annual  election  held  in  Ballston  by  Beriah  Palmer  as  supervisor, 
and  others,  inspectors  of  the  said  election,  they  voted  for  Beriah 
Palmer,  Benjamin  Rosekrans,  Adam  Comstock  and  Elias  PalmeV. 

That,  in  the  three  towns  of  Stillwater,  Saratoga  and  Halfmoon, 
Elias  Palmer  had  three  hundred  and  thirty  votes;  Benjamin  Rose- 
krans, two  hundred  and  twenty-two  votes;  Sidney  Berry  had  two 
hundred  and  thirty-one  votes;  Andrew  Mitchell  had  two  hundred 
and  twelve  votes;  Beriah  Palmer  had  one  hundred  and  seventy- 
three  votes;  and  Adam  Comstock,  one  hundred  and  forty-two  votes. 
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Mr.  Smith  read  the  said  report  in  his  place,  and  delivered  the 
same  in  at  the  table,  where  it  was  again  read. 

Ordered,  That  the  said  report  be  committed  to  a  committee  of 
the  whole  house,  and  that  Thursday  next  be  assigned  for  the  con- 
sideration of  the  said  report. 

And  on  reading  a  petition  of  Beriah  Palmer,  praying  to  be  heard, 
by  himself  or  his  counsel,  on  behalf  of  the  petitioners,  on  the  sub- 
ject reported  on; 

Ordered,  Tliat  the  said  Beriah  Palmer  be  heard  by  himself  or  his 
counsel,  at  the  bar  of  this  House,  on  the  subject-matter  of  the  said 
report,  and  the  petitioners  therein  mentioned,  on  Thursday  next  at 
twelve  of  the  clock. 
Assembly  Journal,  1792,  pages  23,  24. 

Rkpokt  Considered. 
Beriah  Palmer  heard  for  the  petitioners,  at  the  bar  of  this  House. 

Tx  Assembly,  January  19,  1792. 

The  order  for  the  day  was  read,  that  Beriah  Palmer,  on  behalf  of 
the  petitionei's,  be  heard  at  the  bar  of  this  House,  by  himself  or 
counsel,  on  the  report  of  the  committee  of  privileges  and  elections, 
on  the  petition  of  Eliphalet  Kellogg  and  othei's,  and  the  other  peti- 
tions and  papers  mentioned  in  the  said  report,  relative  to  the  seats 
of  two  of  the  members  from  Saratoga  county. 

The  said  report,  as  inserted  in  the  journal  of  this  House  of  the 
16th  instant,  was  read,  and  John  Cozins,  Esq.,  of  counsel  for  the 
petitioners,  was  lieard  at  the  bar  of  the  House. 

The  House  then  resolved  itself  into  a  committee  of  the  wholo 
House,  on  the^^aid  report,  and  after  some  time  spent  thereon,  Mr. 
Speaker  resumed  the  chair,  and  Mr.  Barker,  from  tlie  said  commit- 
tee, reported  that  the  committee  had  made  progress  therein  and 
directed  him  to  move  for  leave  to  sit  again. 

Ordered,  That  the  said  committee  have  leave  to  sit  again. 
Assembly  Journal,  1792,  page  29. 
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Seats  of  Sidney  Berry  and  Andrew  Mitchell  Vacated. 

January  20th,  1792. 

Mr.  Barker,  from  the  committee  of  the  whole  House,  on  the  re- 
port of  the  committee  of  privileges  and  elections  on  the  petition  of 
Eliphalet  Kellogg  and  others,  and  the  other  petitions  and  papers 
mentioned  in  the  said  report,  which  report  is  inserted  in  the  journal 
of  this  House  of  the  16th  instant,  reported  that,  after  debates  were 
had  in  the  committee  on  the  said  report,  Mr.  Lewis  made  a  motion 
that  the  committee  should  agree  to  a  resolution  in  the  words  follow- 
ing, viz.: 

Resolved,  That  it  is  the  opinion  of  this  committee  that  the  seats 
of  Sidney  Berry  and  Andrew  Mitchell,  members  attending  this 
House  from  the  county  of  Saratoga,  be  vacated.  That  the  ques- 
tion having  been  put  whether  the  committee  had  agi*eed  to  said 
resolution,  it  passed  in  the  negative. 

Mr.  Barker  read  the  report  in  his  place,  and  delivered  the  same 
in  at  the  table  where  it  was  again  read  and  agreed  to  by  the  House. 
Assembly  Journal,  1792,  page  31. 


Case  of  Michael  Hyerfi. 

Hebkimeb  County  —  Seat  Retained  —  Petition  of  Electors 

Presented. 

Assembly  Chamber, 
City  of  Xew  York,  Jan,  Qth,  1792. 

A  petition  of  Hugh  AVhite,  Jedediah  Sanger  and  Jones  Piatt,  Esqs., 
on  behalf  of  themselves  and  many  of  the  electors  of.  Herkimer 
county,  was  read,  setting  forth  that  at  the  meeting  of  the  super- 
visors of  said  county,  in  May  last,  for  the  purpose  of  canvassing 
and  estimating  the  votes  for  a  member  to  represent  the  said 
county  in  Assembly,  two  affidavits  were  delivered  to  the  super- 
visors, that  one  or  more  voter  or  voters,  at  the  election  in 
Whitestown,  put  their  ballots  into  the  election  box  with  their 
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own  hands,  whereas  they  ought  to  have  been  delivered  to  one  of 
the  inspectors;  that  thereupon,  the  supervisor  of  the  .town  of 
Herkimer,  and  the  supervisor  of  the  town  of  German  Flats,  re- 
fused to  suffer  the  said  votes, to  be  opened  or  received,  but  de- 
clared that  they  should  be  destroyed.  That  the  supervisors  of 
the  town  of  AVhitestown  insisted  that  the  bundle  of  votes  .was 
legally  returned  to  that  board,  and  ought  to  be  counted;  that  if 
the  inspectors  of  .that  election  had  proceeded  irrogiilarly,  they  , 
were  punishable,  but  tliat  the  board  of  supervisors  were  not  au- 
thorized to  go  into  such  inquiry;  that  the  ballots  taken  in 
"Whitestown  .were  rejected  and  destroyed,  without  any  other 
charge  or  pretence  of  irregularity  whatsoever,  and  the  election 
determined  from  the  ballots  of  the  towns  of  Herkimer  and  Ger-  - 
man  Flats  only;  that  it  is  a  prevailing  opinion  in  the  county, 
that  if  the  ballots  of  Whitestown  had  been  counted,  Michael 
Myers,  Esq.,  would  not  have  had  a  plurality  of  votes,  and  could 
not  have  been  returned  as  a  member  in  Assembly;  that  fearing 
the  evil  consequences  of  so  dangerous  a  precedent,  they  humbly 
pray  that  the  seat  of  the  said  Michael  Myers,  Esq.,  in  this  House, 
may  be  vacated.  Several  depositions  referred  to  in  the  said 
petition,  were  also  read. 
Ordered,  That  the  said  petition  and  the  several  depositions  which 

accompany  the  same,  be  committed  to  the  committee  of  privileges 

and  elections. 

Af^sembly  Journal,  1792,  pages  9,  10. 

Report  of  Committee. 

January  27,  1792. 

Mr.  Smith,  of  Suffolk  county,  from  the  committcO  of  privileges 
and  elections,  to  whom  were  referred  the  petition  of  Hugh  White, 
Jcdediah  Sanger  and  Jonas  Piatt,  and  the  several  depositions  w-hich 
accompanied  the  same,  reported  the  following  state  of  facts,  viz.: 

That  on  the  last  Tuesday  of  May  last,  John  Porteous,  iVederick 
Fox  and  Jedediah  Sanger,  being  the  whole  of  the  supervisors  of  the 
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county  of  Herkimer,  met,  pursuant  to  law,  to  canvass  and  estimate 
the  votes  for  a  member  to  i*epresent  tlie  said  county  in  Assembly. 
Tl  at  on  the  same  day,  the  clerk  of  the  said  county  delivered  to  the 
said  supervisors  the  bundles  of  poll  lists  and  ballots,  from  all  the 
respective  towns  in  the  said  county,  and  that  all  the  said  bundles  of 
poll  lists  and  ballots  were  folded  up  and  subscribed  and  sealed  as  the 
l&w  directs. 

That  it  appears  to  the  committee,  by  several  depositions,  that 
,  during  the  said  canvass  '\\^illiam  Colbraith  and  Caleb  Merrill  were 
present  at  the  election  held  at  Whitestown,  in  the  county  of  Her- 
kimer, for  a  member  to  represent  the  said  county  in  Assembly,  and 
that  they  saw  one  or  more  pei'sons  who  voted  at  the  said  election, 
lie  Id  in  Whitestown,  put  their  ballots  into  the  election  box,  without 
delivering  the  same  to  one  of  the  inspectors  of  the  said  election, 
and  that  thereupon  John  Porteous  and  Frederick  Fox,  being  a 
majority  of  the  said  supervisors,  determined  that  the  poll  lists  and 
ballots  taken  in  Whitestown  ought  to  be  destroyed,  and  that  the 
said  bundles  were  accordingly  destroyed  by  Jedediah  Sanger,  one 
of  the  said  supervisors,  without  being  examined.  That  after  the 
suid  poll,  lists  and  ballots  were' det^troyed,  a  majority  of  the  said 
supervisors  determined  that  Michael  Myers  was  legally  elected  a 
member  of  Assembly  from  the  county  of  Herkimer,  and  accord- 
ingly gave  the  said  Michael  Myers  a  certificate  of  his  election. 

A  petition  from  Jonas  Piatt,  praying  to  be  heard,  by  counsel,  at 
the  bar  of  this  House,  on  the  last  preceding  report  and  the  matters 
relating  thereto  was  read;  thereupon. 

Ordered,  That  the  petitioners  be  heard,  by  counsel,  at  the  bar  of 
this  House,  on  Monday  next,  at  12  o'clock,  on  the  last  preceding 
report  and  mattei's  relative  to  the  same. 
Assembly  Journal,  1792,  pages  40,  41. 

Michael  Myers  retains  his  Seat. 

January  30,  1792. 

The  order  for  the  day  was  read,  that  the  petitioners  be  heard  by 
counsel  at  the  bar  of  this  House,  on  the  report  of  the  committee  of 
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privileges  and  elections,  on  the  petition  of  Hugh  White  and  others, 
and  the  several  depositions  which  accompanied  the  same,  relative  to 
the  seat  of  Michael  Myers,  Esq.,  in  this  House,  as  a  member  from 
Herkimer  county. 

That  said  report  as  inserted  in  the  Journal  of  this  House,  of  the 
27th  instant,  was  read,  and  Jonas  Piatt,  Esq.,  for  himself,  and  of 
counsel  for  the  other  petitioners,  w-as  heard  at  the  bar  of  the  House. 

The  House  then  proceeded  to  the  consideration  of  the  said  re- 
port, and  the  depositions  on  tlie  subject  thereby  reported,  and 
which  were  formerly  read  in  the  House,  and  also  several  deposi- 
tions relative  thereto,  which  were  obtained  by  the  committee  of 
privileges  and  elections,  were  read  and  considered,  and  debates  had 
thereon. 

Mr.  Havens  then  made  a  motion  for  a  resolution,  in  the  words 
following,  viz.: 

Rcsolvedy  That  Michael  Myers,  Esq.,  returned  as  a  member  of 
this  House,  elected  in  the  county  of  Herkimer,  is  not  duly  elected, 
and  that  therefore  his  seat  be  vacated. 

The  question  being  put,  whether  the  House  did  concur  in  the 
said  resolution,  it  passed  in  the  negative. 
Assembly  Journal,  1792,  pages  41,  42. 


Case  of  Jonathan  Fitch. 
Tioga  County  —  Petition  Presented. 

In  Assembly,  January  10,  1792. 

A  memorial  of  Jonathan  Fitch,  a  freeholder  of  Tioga  county, 
relative  to  a  seat  in  this  House  as  a  member,  and  a  certificate  of 
the  supervisors  of  the  same  coimty  of  the  number  and  state  of 
the  ballots  by  them  canvassed  on  the  last  Tuesday  in  May  last 
for  a  member  in  this  House  from  the  said  county  were  re- 
spectively read  and  committed  to  the  committee  on  privileges 
and  elec*tions. 

Assembly  Journal,  1792,  page  13. 
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For  further  proceedings  see  Assembly  Journal  1792,  pages  21 
and  29. 

Report  of  Committee. 

In  Assembly,  January  16,  1792. 

Mr.  Smith  (of  Suffolk  county),  from  the  committee  on  privileges 
and  elections,  to  whom  was  referred  the  petition  of  Jonathan  Fitch, 
and  tlie  certificates  of  the  supervisors  of  the  county  of  Tioga,  re- 
ported the  following  state  of  facts,  viz. : 

That  on  the  last  Tuesday  of  May  last  the  supervisors  of  the 
several  towns  of  Chemung,  Owego,  Union,  Chenango  and  Jerico, 
being  the  whole  number  of  towns  in  the  county  of  Tioga,  met,  pur- 
suant to  law,  to  canvass  the  votes  for  member  of  Assembly  for  the 
said  county.  That  there  being  no  county  clerk  in  the  said  county 
the  poll  lists  and  ballots  taken  in  each  of  said  towns  were  delivered 
by  the  supervisors  thereof  to  the  board  of  supervisors.  That  the 
towns  of  Jerico,  Chenango,  Union  and  Chemung  returned  their 
poll  lists  and  ballots  bound  up  in  every  respect  as  the  law  directs. 
That  upon  canvassing  the  ballots  from  the  said  towns  there  ap- 
peared to  be  two  hundred  and  eight  votes  for  Bunton  Paine,  and 
one  hundred  and  eighty-three  votes  for  Jonathan  Fitch,  so  that 
there  was  a  majority  of  twenty-five  votes  in  favor  of  Bunton  Paine. 
That  the  ballots  and  poll  list  from  the  town  of  Owego  were  covered 
with  a  paper  covering,  but  without  being  subscribed  and  sealed  by 
the  inspectors  as  the  law  directs,  and  put  into  a  wooden  box,  which 
box  was  bound  around  with  tape  and  sealed,  and  contained  thirty- 
one  ballots,  which  were  all  for  Jonathan  Fitch. 

Orderedy  That  the  said  report  be  committed  to  a  committee  of 
the  whole  House. 
Assembly  Journal,  1792,  pages  24,  25. 

Jonathan  Fitch  betains  his  Seat. 

In  Assembly,  January  23,  1792. 

The  House  proceeded  to  the  consideration  of  the  resolution  of  the 
committee  of  the  whole  House  of  the  19th  inst.,  on  the  report  of 
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the  committee  of  privileges  and  elections,  on  the  petition  of  Jona- 
than Fitch  and  the  certificate  of  the  supervisors  of  Tioga  county, 
the  consideration  whereof  was  on  that  day  postponed. 

The  said  resolution  being  again  read  is  in  the  words  following, 
viz. : 

Resolved,  That  it  is  the  opinion  of  this  committee  that  Jonathan 
Fitch  is  entitled  to  a  seat  in  this  House  as  a  member  from  the 
county  of  Tioga. 

The  said  resolution  being  again  read  was  concurred  in  by  the 
House;  thereupon, 

Resolved,  That  Jonathan  Fitch  is  entitled  to  a  seat  in  this  House 
as  a  member  from  the  county  of  Tioga. 
Assembly  Journal,  1792,  page  32. 


Case  of  Nicholas  Staats  and  Arent  Van  Dyck. 

County  of  Rensselaer  —  Nicholas  Staats  Presents  a 

Memorial. 

STATE  OF  NEW  YORK: 
Assembly  Chamber^  in  the  City  of  Albany, 

Tuesday,  January   25,  1803. 

A  memorial  of  Nicholas  Staats  of  Rensselaer  county,  Esq.,  relative 
to  his  claim  to  a  seat  in  this  House,  as  a  member  from  the  said 
county,  was  read  and  referred  to  the  committee  on  privileges  and 
elections. 

Assembly  Journal,  1803,  page  11. 

Report  of  Committee  in  favor  of  Nicholas  Staats. 

Assembly  Chamber,  January  28,  1803. 

^Ir.  Peck,  from  the  committee  on  privileges  and  elections,  to 
whom  was  referred  the  memorial  of  Nicholas  Staats,  with  the  docu- 
ments accompanying  the  same,  reported:  That  the  county  of  Rens- 
selaer is,  by  law,  entitled  to  five  members  of  Assembly;  that  four 
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persons  have  been  returned  by  the  clerk  of  said  county  as  duly 
elected;  that  it  appears,  by  a  certificate  accompanying  the  memo- 
rial, that  Nicholas  Staats  and  Arent  Van  Dyck  had  each  twelve 
hundred  and  seventy-one  votes  for  member  of  Assembly  of  said 
county  at  the  last  election,  which  numbers  were  the  next  highest  to 
the  numbers  for  the  persons  elected;  that  at  the  said  election  in 
the  town  of  Schodack,  one  William  Shafer,  then  a  resident  of  the 
town  of  Kinderhook,  in  the  county  of  Columbia,  voted  for  the  said 
Arent  Van  Dychk  for  one  of  the  members  of  the  county  of  Rens- 
selaer, and  did  not  vote  for  the  said  Nicholas  Staats,  and  in  conse- 
quence thereof  an  equality  of  votes  was  produced  and  the  county 
deprived  of  a  member. 

Your  committee,  from  the  preceding  facts,  are  of  opinion  that 
the  interposition  of  the  House  will  be  proper  in  this  case,  and  that 
the  said  Nicholas  Staats  is  entitled  to  a  seat  as  one  of  the  members 
of  the  county  of  Eensselaer;  thereupon. 

Resolved)  That  the  consideration  thereof  be  postponed,  until 
Tuesday  next 
Assembly  Journal,  1803,  page  28. 


Repobt  not  Agbeed  to. 

Assembly  Chambeb,  February  1,  1803. 

Then  the  House  took  into  consideration  the  report  of  the  com- 
mittee of  privileges  and  elections,  on  the  memorial  of  Nicholas 
Staats  of  the  county  of  Rensselaer,  relative  to  his  claim  to  a  seat  in 
this  House  as  a  member  from  the  said  county;  thereupon, 

Resolved)  That  this  House  do  not  agree  with  the  said  comjnittee 
in  their  said  report. 

Assembly  Journal,  1803,  page  41. 
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Case  of  Amos  Bathbun  and  Salmon  Buel. 
Cayuga  County  —  Petition  Presented. 

In  Assembly,  February  1,  1806. 

The  memorial  of  Salmon  Buel,  of  the  county  of  Cayuga,  praying 
for  an  inquiry  into  the  legality  of  the  election  of  Amos  Rathbun, 
Esq.,  a  member  of  this  House,  returned  as  duly  elected  for  the 
county  of  Cayuga,  was  read  and  referred  to  the  committee  on 
privileges  and  elections. 

Assembly  Journal,  1806,  page  36. 

Report  of  Committee  in  favor  of  Amos  Rathbun. 

In  Assembly,  Febfmary  24,  1806. 

Mr.  Van  Vechten,  from  the  committee  of  privileges  and  elec- 
tions, to  whom  was  referred  the  memorial  of  Salmon  Buel,  reported 
as  follows,  to  wit: 

That  from  the  testimony  exhibited  before  the  committee,  and 
which  is  herewith  submitted,  it  appears  that  Peter  Hughes,  Esq., 
the  clerk  of  Cayuga,  did,  after  the  return  into  his  office  of  the  votes 
for  member  of  Assembly,  taken  at  the  last  election  in  and  for  the 
county  of  Cayuga,  make  and  estimate  a  statement  of  the  said  votes 
whereby  it  appeared  that  the  memorialist  had  a  greater  number  of 
votes  for  a  member  of  Assembly  than  Amos  Rathbun;  that  the  said 
Peter  Hughes  did  thereupon  make  out,  in  due  fonn,  and  subscribe 
a  certificate  of  election  of  the  memorialist,  as  one  of  the  members 
of  Assembly  for  the  said  county  during  the  present  year,  and  de- 
livered the  same  certificate  to  a  pereon  who  resided  in  the  same  town 
with  the  memorialist  to  be  handed  to  him;  that  immediately  after 
such  deliverj"^  of  the  said  certificate,  it  was  suggested  to  the  said 
Peter  Hughes,  that  the  said  Amos  Rathbxm  had  a  greater  number 
of  votes  in  the  town  of  Scipio,  in  the  said  county  of  Cayuga,  at  the 
said  election,  than  had  been  allowed  to  him  in  the  estimate  and 
statement  aforesaid,  that  the  said  Peter  Hughes  thereupon  recalled 
his  aforesaid  certificate,  before  it  had  been  delivered  to  the  memo- 
ralist,  and  searched  for  the  original  return  of  the  votes  of  the  said 
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town  whiclL  had  been  made  into  his  office^  and  from  which  he  had 
made  the  estimate  and  statement  aforesaid,  but  could  not  then  find 
it,  nor  has  he  been  able  to  find  it  since;  that  the  said  Peter  Hughes 
thereupon  sent  a  messenger  to  the  ofiice  of  the  town  clerk  in  and 
for  the  said  town  of  Scipio,  for  a  certified  copy  of  the  returns  of  the 
aforesaid  votes  filed  there,  and  that  the  said  messenger  returned  the 
next  day  with  such  certified  copy  from  the  said  town  clerk  and  deliv- 
ered the  same  to  the  said  Peter  Hughes,  whereby  it  appeared  that 
the  said  Amos  Rathbun  had  three  hundred  and  seventy-nine  votes  in 
the  same  town,  and  the  memorialist  two  hundred  and  fifty-one  votes; 
that  the  said  number  of  three  hundred  and  fifty-nine  votes  is  right, 

m 

or  nine  more  than  had  been  allowed  to  the  said  Amos  Kathbun 
in  the  first  estimate  and  statement  aforesaid  of  the  said  Peter 
Hughes;  that  the  said  Peter  Hughes  thereupon  made  a  new  esti- 
mate and  statement  of  the  votes  taken  at  the  said  election  for  mem- 
ber of  Assembly,  whereby  it  appeared  that  the  said  Amos  Rathbun 
had  one  vote  more  than  the  memorialist;  that  the  said  Peter 
Hughes^  being,  as  he  deposes,  convinced  that  his  said  first  estimate 
and  statement  was  erroneous,  and  that  the  last  was  correct,  did  ac- 
cordingly alter  and  rectify  his  record  of  the  ^aid  votes  taken  at  the 
said  election,  and  did  make  out  and  deliver  a  certificate  to  the  said 
Amos  Rathbun,  of  his  election;  that  the  certified  copy  of  the  return 
so  as  aforesaid  obtained  by  the  said  Peter  Hughes,  from  the  office 
of  the  said  town  clerk  of  Scipio,  was  sent  for  before,  but  not  re- 
ceived by  him  until  after  the  time  limited  by  law  for  the  return  of 
the  aforesaid  votes  into  the  office  of  the  clerk  of  the  said  coimty; 
that  it  also  appears  from  the  affidavits  of  Jonathan  Richmond  and 
Abijah  Capon,  marked  number  one  and  four,  herewith  submitted, 
that  at  the  canvass  of  the  ballots  taken  for  member  of  Assembly,  in 
the  said  town  of  Scipio,  at  the  aforesaid  election,  a  particular  bal- 
lot, in  the  same  affidavits  described,  was  rejected  by  the  canvassers, 
and  that  had  the  said  ballot  been  canvassed  and  the  vote  returned 
in  favor  of  the  memorialist,  he  would,  according  to  the  last  estimate 
and  statement  aforesaid  of  the  said  Peter  Hughes,  have  had  an 
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equal  number  of  votes  with  the  said  Amos  Rathbun;  that  for 
further  particulars  respecting  the  true  state  of  the  votes  takeu  in 
and  for  the  said  town  of  Scipio,  at  the  aforesaid  election  for  mem- 
ber of  Assembly,  and  the  conduct  and  proceedings  of  the  said  Peter 
Hughes  in  the  premises,  your  committee  beg  leave  to  refer  to  the 
affidavits  of  the  aforesaid  Jonathan  Richmond  and  Abijah  Capon, 
marked  number  two  and  three,  and  of  Samuel  Ohidfey,  James 
Stancliff,  John  Groan  and  the  said  Peter  Hughes,  marked  number 
one,  two,  three  and  four,  herewith  also  submitted;  that  upon  the 
facts  herein  above  set  forth,  and  which  are  stated  in  the  affidavits 
above  referred  to,  your  committee  are  of  opinion  that  the  said 
Amos  Rathbun  is  entitled  to  retain  his  seat  as  a  member  of  this 
House,  from  the  county  of  Cayuga. 

Ordered,  That  the  consideration  of  the  said  report  be  postponed 
until  to-morrow. 
Assembly  Journal,  1806,  pages  146,  147. 

Amos  Rathbun  Awarded  the  Seat. 

In  Assembly,  February  25,  1806. 

The  House  then  took  into  consideration  the  report  of  the  com- 
mittee  of  privileges  and  elections  on  the  memorial  of  Salmon  Buel; 
thereupon, 

Resolved,  That  the  House  do  agree  with  the  committee  in  their 
said  report. 
Assembly  Journal,  1806,  page  152. 


Case  of  William  Bamsey  and  Amos  Hall. 

Counties  of  Ontario  and  Genesee,  1808. 

[For  petition  of  William  Ramsey,  see  Assembly  Journal,  1808,  page  10.] 

Report  of  Committee  —  William  Ramsey  Awarded   Seat. 

In  Assembly^  January  29,  1808. 

Mr.  S.  Miller,  from  the  committee  of  privileges  and  elections, 
to  whom  was  referred  the  memorial  of  William  Ramsey,  of  the 


Assembly  of  the  State  of  New  Tgbk.  27 

county  of  Genesee,  praying  that  the  seat  of  Amos  Hall,  as  a  mem- 
ber of  this  House  from  the  counties  of  Ontario  and  Genesee,  may 
be  vacated  and  that  the  momorialist  might  be  admitted  thereto,  re- 
ported: That  by  the  act  of  the  Legislature  of  the  State  of  New 
York,  enitled  "  An  act  for  regulating  elections,''  it  is  declared  that 
the  last  Tuesday  of  April  in  every  year  shall  be  the  anniversary 
day  on  which  the  election  of  members  of  Assembly  shall  be  held; 
and  that  the  same  shall  be  continued  by  adjournment  from  day  to 
day  for  three  days  successively,  including  the  first. 

That  it  appeared  to  the  committee,  fmm  the  certificate  of  Syl- 
vester Tiffany,  clerk  of  the  county  of  Ontario,  exemplified  under 
the  seal  of  said  county,  and  dated  January  18,  1808;  that  by  the 
aggregate  of  votes  for  member  of  Assembly  taken  and  returned 
at  the  election  in  the  year  1807,  estimating  those  taken  in  Hart- 
ford in  said  county.  Amos  Hall  had  the  number  of  two  thousand 
two  hunderd  and  twenty-three  votes. 

That  it  further  appeared,  both  by  the  affidavits  of  George  W. 
Jones  and  Joshua  Lovejoy,  and  from  the  certificate  of  the  said 
clerk,  under  the  seal  of  the  county,  of  the  date  aforesaid,  that  the 
poll  of  the  election  in  the  town  of  Hartford,  in  said  county,  was 
kept  open  and  votes  received  on  four  days,  to  wit:  on  the  28th, 
29th  and  30th  days  of  April  and  on  the  first  day  of  May  in  the 
year  aforesaid. 

That  at  the  said  poll  in  the  town  of  Hartford  one  hundred  and 
sixty-nine  votes  were  taken  and  canvassed  for  the  said  Amos  Hall 
for  member  of  Assembly,  and  that  thirty-one  votes  were  taken  and 
canvassed  for  the  said  William  Ramsey  for  member  of  Assembly. 

And  inasmuch  as  it  appeared  from  the  said  certificates  that  the 
poll  of  election  in  the  town  of  Hartford  was  kept  open,  and  votes 
received  and  canvassed  contrary  to  the  direction  of  the  said  act, 
and  that  after  deducting  the  votes  so  illegally  taken  and  canvassed, 
from  those  given  to  the  said  Amos  Hall  and  William  Ramsey,  re- 
spectively, at  the  said  election  in  the  said  counties,  the  number  of 
votes  for  the  said  Amos  Hall  would  be  two  thousand  and  fifty-six, 
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and  the  number  of  votes  for  the  said  William  Ramsey  two  thou- 
sand one  hundred  and  seventy-two;  consequently  the  greater  num- 
ber, or  majority  of  the  votes  legally  given  and  canvassed  would  be 
for  the  said  William  Ramsey. 

The  committee. were  therefore  of  the  opinion  that  the  seat  of  the 
said  Amos  Hall  should  be  vacated;  and  that  William  Ramsey,  the 
memorialist,  was  entitled  to  his  seat  as  a  member  of  this  honorable 
House,  for  the  said  counties  of  Ontario  and  Genesee. 

Resolved,  That  the  House  do  agree  with  the  committee  in  their 
report. 

Resolved,  That  the  seat  of  Amos  Hall  as  a  member  of  this  House 
from  the  counties  of  Ontario  and  Genesee  be  vacated;  and  that 
William  Ramsey  be  permitted  to  take  the  oaths  prescribed  by  law, 
and  to  take  his  seat  as  a  member  of  this  House  from  said  counties. 

Mr.  Ramsey  appeared  in  the  Assembly  Chamber,  was  duly  quali- 
fied, and  took  his  seat. 
Assembly  Journal,  1808,  page  35. 


Case  of  Toshna  Forman  and  Jonathan  Stanley. 

County  of  Onondaga  —  Petition  Presented. 

In  Assembly,  February  1,  1808. 

The  memorial  of  Jonathan  Stanley,  Jr.,  praying  that  the  seat  of 
Joshua  Forman,  as  a  member  of  this  House  from  the  county 
of  Onondaga,  be  vacated,  and  that  the  memorialist  may  be  ad- 
mitted thereto  as  a  member  from  the  said  county,  was  read,  and 
with  the  papers  and  documents  accompanying  the  same,  referred 
to  the  committee  of  privileges  and  elections. 

Assembly  Journal,  1808,  page  44. 

Report  of  Committee  —  Joshua  Forman  retains  his  Seat. 

Fehniary  6,  1808. 

Mr.  S.  Miller,  from  the  committee  of  privileges  and  elections,  to 
whom  was  referred  the  petition  of  Jonathan  Stanley,  Jr.,  of  the 
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county  of  Onondaga,  praying  that  the  seat  of  Joshua  Forman,  now 
a  member  of  this  House  from  the  county  of  Onondaga,  be  vacated, 
and  the  memorialist  admitted  thereto  in  his  stead,  reported.  That 
it  appears  by  the  affidavits  of  Joseph  Ely  and  five  other  electors  of 
said  county,  that  the  votes  given  for  Jonathan  Stanley  by  them  and 
several  others,  whose  tickets  some  of  them  had  prepared,  were  in- 
tended for  the  memorialist,  Jonathan  Stanley,  Jr.,  and  that  the 
same  facts  substantially  appear  by  the  certificates  given  by  the  in- 
spectors of  the  towns  of  Cincinnatus,  Pompey,  Camillus,  Manlius 
and  Virgil,  in  said  county.  That  by  the  certificate  of  John  Miller 
and  James  Petit,  physicians,  residing  in  the  town  of  Fabius,  in  said 
county,  it  appears  that  Jonathan  Stanley  resides  in  said  town  of 
Fabius,  and  is  between  seventy  and  eighty  yeai-s  of  age;  that  he  is 
infirm  and  wholly  unfit  for  any  kind  of  business,  and  not  generally 
known  in  said  county,  and  could  not  have  been  considered  as  a  can- 
didate for  member  of  Assembly  at  the  last  election.  That  it  fur- 
ther appears  from  the  certiorate  of  Jasper  Hopper,  clerk  of  the 
county  of  Onondage,  that  in  the  spelling  of  the  names  "  Forman,'^ 
^*  McWhorter^^  and  Stanley  there  was  an  immaterial  difference  that 
the  votes  returned  from  the  town  of  Virgil,  for  Joshua  Forman,  by 
the  inspectors  of  the  said  town,  as  the  number  given  to  him  were 
"  six — two,''  and  that  the  same  were  considered  by  the  said  clerk 
as  intended  for  and  admitted  as  sixty-two. 

From  a  consideration  of  these  facts,  your  committee  are  of 
opinion  that  although  it  was  evidently  the  intention  of  a  sufficient 
Lumber  of  electors  in  said  county  to  give  their  votes  for  the  said 
Jonnlhan  Stanley,  Jr.,  which,  if  correctly  given,  would  have  en- 
tilled  him  to  his  seat  in  this  House,  to  the  exclusion  of  the  said 
Joshua  Forman;  yet,  it  would  be  manifestly  improper  to  suffer 
electors  or  any  other  person  for  them  to  contradict  the  expression 
of  their  sentiments,  manifested  by  the  result  of  a  legal  canvass. 

And,  although  the  canvass  of  the  votes  of  the  town  of  Virgil  was 
returned  by  the  inspectors  of  said  town,  is  six — two,  yet,  the  pre- 
sumption is  so  strong,  that  same  ought  to  be  certified  and  returned 
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as  sixty-two,  that  your  committee  cannot  but  believe  that  such  was 
the  real  number  of  votes  given  in  the  said  town  for  Joshua  For- 
man,  and  that  such  ought  to  have  been  the  return  thereof. 

'11)  ia  presumption  is  rendered  more  certain  from  the  facts  of  the 
other  candidates  for  members  of  Assembly  having  nearly  the  same 
number  of  votes  in  said  town,  and  by  allowing  the  votes  as  sixty- 
two,  which  were  returned  as  six — two,  it  seems  to  follow  irrestisti- 
bly  that  the  return  was  an  oversight  in  the  inspectors,  anS  a  palpa- 
ble mistake. 

Your  committee  are,  therefore,  of  opinion,  that  the  prayers  of 
the  memorialist  be  denied. 

Prayer  of  Petitionkr,  Jonathan  Stanlkv,  Denied. 

Resolved,  That  this  House  agree  to  the  preceding  report  of  their 
committee. 
Assembly  Journal,  1808,  pages  63,  64. 


Case  of  William  Hunter. 

Jefferson  County  —  Petition  Presented. 

January  31,  1811. 

The  petition  of  William  Hunter,  of  the  county  of  Jefferson,  stat- 
ing that  at  the  last  general  election  he  received  a  majority  of  the 
voes  given  at  the  said  election  for  a  member  of  Assembly  from 
said  county,  and  that  in  consequence  of  a  mistake  in  the  spelling 
of  his  name  on  some  of  the  ballots  given  at  said  election  he  has 
not  been  able  to  procure  from  the  clerk  of  said  county  a  certifi- 
cate of  his  said  election,  and  praying  to  be  admitted  to  take  his 
seat  in  this  House  as  a  member  thereof,  was  read  and  together 
wnth  the  documents  accompanying  the  same  referred  to  the  com- 
mittee of  privileges  and  elections. 

Assembly  Journal,  1811,  page  18. 
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Report  of  Committee. 

February  2,  1811. 

Mr.  Sargent,  from  the  committee  on  privileges  and  elections^  to 
whom  was  referred  the  petition  of  Wm.  Hunter,  reported  as  fol- 
lows viz.: 

That  it  appears  by  a  certified  copy  of  the  returns  of  votes  taken 
for  representatives  in  Assembly  in  the  several  towns  in  the  county 
of  Jefferson  that  Ethel  Bronson  had  in  the  said  several  towns,  one 
thousand  one  hundred  and  thirty-six  votes;  Corlis  Hinds  had  one 
thousand  two  hundred  and  four  votes;  AVilliam  Hunter  had  one 
thousand  one  hundred  and  twelve  and  Wm.  Hunter  had  ninety- 
nine  votes;  which  said  ninety-nine  votes  given  to  Wm.  Hunter  the 
committee  are  of  opinion  were  given  or  intended  for  William 
Hunter  inasmuch  as  that  Wm.  appears  to  the  committee  to  be 
a  uniform  abbreviation  of  the  name  William;  and  as  the  adding  of 
the  said  votes  given  to  Wm.  Himter  to  those  given  to  William 
Hunter  will  give  the  said  William  Hunter  a  larger  number  of  votes 
than  either  of  the  other  candidates,  the  committee  are  therefore  of 
opinion  that  the  said  William  Hunter  was  duly  elected  as  a  repre- 
sentative from  the  county  of  Jefferson  and  ought  to  be  allowed  to 
take  his  seat  in  this  House. 

Ordered,  That  the  consideration  of  the  said  report  be  postponed 
until  Monday  next. 
Assembly  Journal,  1811,  page  28. 

William  Hunter  Awarded  the  Seat. 

February  4,  1811. 

The  House  then  took  into  consideration  the  report  of  the  com- 
mittee of  privileges  and  elections  on  the  petition  of  Wm.  Hunter,  of 
the  county  of  Jefferson,  and  the  said  report  being  again  read  and 
considered;  thereupon, 

Resolved,  That  this  House  do  concur  with  the  committee  in  their 
said  report. 
Assembly  Journal,  1811,  pages  30,  31. 
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Case  of  Joseph  C.  Field  and  others. 

*  Dutchess  County  —  Petition  Presented. 

In  Assembly,  February  7,  1811. 

The  petition  of  Joseph  C.  Field  and  others,  inhabitants  of  the 
county  of  Dntchess,  representing  that  at  the  last  general  election, 
they  were  candidates  for  members  of  Assembly  for  said  county, 
and  alleging  that  the  inspectors  of  said  election  for  the  town  of 
Beekman  were  guilty  of  misconduct  and  malpractices,  and  pray- 
ing that  the  votes  of  said  town  may  be  set  aside  and  rejected,  and 
that  they  may  be  admitted  to  take  their  seats  in  this  House  as 
members  thereof,  was  read,  and,  together  with  the  documents 
accompanying  the  same,  referred  to  the  committee  of  privileges 
and  elections. 

Assembly  Journal,  1811,  page  45. 

For  further  proceedings  see  pages  52,  77,  12G,  159  and  181. 

Right  to  Seat  Denied  —  Report  of  Committee. 

March  28,  1811. 

Mr.  Sargent,  from  the  committee  of  privileges  and  elections,  to 
whom  was  referred  the  petition  of  Joseph  C.  Field  and  others, 
reported  as  follows,  to  wit: 

That  the  petitioners  state  in  their  petition  that  they  were  candi- 
dates for  members  of  Assembly  of  this  State,  at  the  last  anniversary 
election  in  the  county  of  Dutchess,  and  as  such  were  balloted  for  at 
the  said  election.  And  that  Samuel  A.  Barker,  Lemuel  Clift,  Isaac 
Van  Wyck,  Koert  Dubois,  Alexander  Xeely  and  Shadrack  Sher- 
man were  also  candidates  aforesaid,  at  the  said  election  in  the  said 
county  of  Dutchess,  and  were  also  balloted  for  as  such  members. 
Your  committee  state  that  it  appears  by  the  return  of  the  inspectors 
of  the  election  of  the  town  of  Beekman  in  said  county,  that  in  that 
town  the  said  Samuel  A.  Barker,  Lemuel  Clift,  Isaac  Van  Wyck, 
Koert  Dubois,  Alexander  !N'eely  and  Shadi-ack  Sherman  had  each 
four  hundred  and  forty-three  votes,  and  the  petitioners  had  each 
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seventy-eight  votes,  uiakiiig  in  the  said  town  of  Beekman  a  majority 
of  three  hundred  and  sixty-five  votes.     And  it  further  appears  to 
your  committee  that,  hy  the  return  of  all  the  votes  taken  in  the  said 
county  of  Dutchess  at  the  last  anniversary  election  for  members  of 
Assembly  of  this  State,  the  above  named  persons  had  a  majority 
over  the  petitioners  of  one  hundred  and  forty  votes  in  said  county. 
And  the  said  petitioners  have  further  represented  that,  in  conse- 
quence of  the  corrupt  and  improper  conduct  of  the  inspectors  of  the 
election  of  the  town  of  Beekman,  in  said  county,  in  conducting  the 
said  election,  the  votes  taken  in  that  town  ought  to  be  set  aside  and 
not  taken  into  the  canvass  of  said  county,  to  establish  which,  the 
petitioners  have  exhibited  numerous  affidavits  and  documents  and 
much  contradictory  evidence  is  presented;  that  the  weight  of  evi- 
dence appeal's  evidently  to  your  conmiittee  to  establish  the  fact  of 
imprudent  and  mistaken  conduct  on  tlie  part  of  the  said  inspectors 
in  the  town  of  Beekman  in  said  county  at  the  last  anniversary  elec- 
tion.   Your  committee  are,  nevertheless,  of  opinion  that  it  is  against 
the  sound  policy  of  the  election  law  to  defeat  the  right  of  suffrage 
of  any  citizen,  when  honestly  and  fairly  exercised;  and,  inasmuch 
as  it  does  not  appear  to  your  eonnnittce  that  one  hundred  and  forty 
votes  were  improperly  received  in  the  said  town,  admitting  the  evi- 
dence on  the  part  of  the  i^etitioners  to  be  true,  it  follows  as  a  neces- 
sary consequence  that  the  said  Samuel  A.  Barker,  Lemuel  Clift, 
Isaac  Van  Wyck,  Koert  Dubois,  Alexander  Neely  and  Shadrack 
Sherman  had  a  majority  of  all  the  votes  given  in  the  said  county  at 
the  last  anniversary  election  for  members  of  the  Assembly,  by  those 
persons  who  exercised  the  right  of  suffrage  fairly  and  honestly. 
Your  committee  are  further  of  opinion  that  the  facts  stated  by  the 
petitioners,  if  proven  (without  contradiction),  ought  not  to  vacate 
the  seats  of  the  members  returned,  and  have,  therefore,  thought  it 
their  duty  to  decline  a  furtlier  examination  of  the  truth  of  these 
facts.     That,  as  to  the  corruption  with  which  the  inspectors  of  the 
election  of  the- town  of  Beekman  are  charged  by  the  petitioners,  it 
appears  to  your  committee  to  be  a  subject  proper  only  for  investiga- 
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tion  in  a  court  of  law.     Your  committee  are,  therefore,  of  opinion 
that  the  prayer  of  the  petitioners  ought  not  to  be  granted. 

Resolvedj  That  this  House  do  agree  with  the  committee  in  their 
said  report. 
Assembly  Journal,  1811,  pages  338,  339. 


Case  of  Bichard  Connor. 

Richmond  County  —  Affidavits  Presented. 

In  Assembly,  February  22,  1811. 
Sundry  affidavits  relative  to  the  last  anniversary  election  in  the 
county  of  Richmond  were  received  and  referred  to  the  committee 
of  privileges  and  elections,  to  whom  was  referred  the  memorial  of 
Richard  Connor. 
Assembly  Journal,  1811,  page  137. 

Report  of  Committee. 

March  5,  1811. 

Mr.  Sargent,  from  the  committee  on  privileges  and  elections,  to 
whom  were  referred  the  memorial  documents  and  papers  relative  to 
the  claim  of  Richard  Connor  to  a  seat  in  this  llousc  as  a  member 
from  the  county  of  Richmond,  reported  as  follows,  to  wit : 

That  they  have  given  the  testimony  submitted  to  their  considera- 
tion a  full  examination.  They  find  such  contradictory  testimony  as 
to  the  legal  conduct  of  the  inspector  of  the  town  of  AVev«?tfield,  and 
in  other  towns  in  the  said  coimty.  They  have  not,  therefore,  con- 
sidered themselves  warranted  in  giving  a  decisive  opinion  on  these 
subjects. 

As  to  another  subject  of  complaint,  however,  your  committee 
deem  it  their  duty  to  report  the  following  facts.  It  appears  by  the 
official  certificate  of  the  late  clerk  of  said  county  (in  which  he  par- 
ticularly set  foi-tli  the  returns  of  the  respective  towns  in  said  county 
of  the  last  annual  election  held  therein  for  members  of  Assembly,  as 
the  same  remains  of  record)  that  James  Guy  on,  Jr.,  had,  in  the 
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town  of  Westfield,  forty-nine  votes,  and  Richard  Connor  had  one 
hundred  and  twenty-one  votes.  The  return  of  this  town  is 
contested. 

By  the  act  regulating  elections,  passed  the  24th  day  of  March, 
1801,  the  inspectors  having  canva^ed  the  votes  shall  set  down  the 
names  of  every  candidate,  with  the  number  of  votes  given  to  each  in 
words  at  full  l«pgth,  and  shall  certify  the  same,  and  shall  deliver 
such  certificate  to  the  clerk  of  the  county,  to  be  by  him  entered  of 
record.  That  immediately  after  subscribing  such  certificate  or 
statement  the  inspectors  shall  destroy  the  poll  books  and  ballots.  It 
is  concluded  that  that  part  of  the  inspectors  duty  was  performed. 

There  is  no  evidence  other  than  what  has  been  stated  that  any  of 
the  inspectors  kept  any  tally  or  accoimt  of  the  canvass  whatever. 

It  manifestly  appears  to  your  committee  that  the  certificate  was 
made  out  and  delivei^  to  the  clerk  before  the  pretended  mistake 
was  discovered,  and  that  such  discovery  was  made  on  the  memory  of 
persons  who  were  not  officially  connected  with  the  board.  Your 
committee  do  not,  under  all  the  circumstances  of  the  case,  hesitate 
to  give  it  as  their  decided  opinion  that  to  admit  the  legality  of  the 
second  return  would  be  introducing  a  principle  (which  if  not  against 
law)  is  at  once  loose  and  dangerous  to  a  fair  and  impartial  adminis- 
tration of  the  rights  of  suffrage.  They  think,  therefore,  that  the 
prayer  of  the  petitioner  ought  not  to  be  granted. 

Orderedy  That  the  said  report,  together  with  the  memorial  and 
documents  relating  thereto,  be  referred  to  a  committee  of  the  whole 
House. 
Assembly  Journal,  1811,  pages  204,  205,  206. 

For  testimony  see  Assembly  Journal,  1811,  pages  204,  205. 

For  further  proceedings,  see  Assembly  Journal,  1811,  pa^ges  289 

and  294. 

Committee  of  the  Whole. 

March  21,  1811. 

The  House  resolved  itself  into  a  committee  of  the  whole  on  the 
report  of  the  committee  of  privileges  and  elections,  on  the  memorial 


36       Cases  of  Contested  Elections  to  Seats  in  the 

of  Kichard  Connor,  and  after  some  time  spent  thereon,  Mr.  Speaker 
resumed  the  chair,  and  Mr.  Huntington,  from  the  said  committee, 
reported  that  in  proceeding  on  the  said  report,  Mr.  Grosvenor  made 
a  motion  that  the  committee  should  non-concur  in  the  said  report. 

That  debates  were  liad  thereon,  and  the  question  being  put,  it 
passed  in  the  negative. 

That  Mr.  Baker  then  made  a  motion  that  the  committee  should 
concur  in  the  said  report,  whicli  lie  was  direi'ted  to  present  to  tlie 
House,  and  he  read  the  report  in  his  place  and  delivered  the  same 
in,  at  the  table,  where  it  was  again  read  and  agreed  to  by  the  House; 
thereupon, 

KiciiAUD  Coxxoit  Dkmkd  the  Seat. 

licsoltedj  That  this  IIouj^c  do  concur  in  the  said  report  of  the 
committee  of  privileges  and  elections. 
Assembly  Journal,  1811,  pages  299,  300. 


Case  of  John  White  and  John  Bichards. 

Counties  of  Washington  and  Wauken  —  Petition  Presented. 

In  Assembly,  January  28,  1814. 

The  memorial  of  John  White, of  the  county  of  Washington,  praying 
to  be  admitted  to  a  seat  as  a  member  of  this  House,  duly  elected 
in  the  said  county  of  Washington,  in  tlie  room  of  Mr.  Richards, 
the  sitting  member,  was  read,  and  referred  to  the  committee  of 
privileges  and  elections. 

Assembly  Journal,  1814-,  page  22. 

Report  of  Committee. 

February  10,  1814. 

Mr.  Van  Ren&-elaer,  from  the  committee  of  privileges  and  elec- 
tions, to  whom  was  referred  the  petition  of  John  'White,  and  the 
documents  accompanying  the  same,  praying  that  he  may  be  pennit- 
ted  to  take  his  seat  as  a  member  of  this  House,  reported: 
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That  it  appears  by  the  affidavits  of  John  McDonald,  one  of  the 
inspectors  of  election  of  the  town  of  Athol,  in  the  county  of 
Warren,  Benoni  Aldrich,  Stephen  Moon,  James  Dow  and  Stoakes 
Potter,  that  Duncan  Cameron,  John  McDonald,  John  Cameron, 
Ilolden  Kenyon  and  William  Johnson  were  the  inspectors  of  the 
last  anniversary  election  in  the  said  town;  that  the  latter  attended 
only  the  first  day;  that  the  said  Duncan  Cameron,  John  McDonald 
and  John  Cameron  did  not  vote  at  the  said  election,  because  as  they 
believe,  they  were  severally  aliens,  and  that  the  said  board  did  de- 
cide that  working  on  the  highway  alone  was  a  sufficient  qualifica- 
tion to  entitle  a  man  to  vote,  and  that  they  did  receive  votes  accord- 
ing  to  that  decision.  It  further  appears  by  the  affidavit  of  the  said 
John  McDonald,  that  he  was  an  alien,  and  that  Duncan  Cameron 
declared  in  his  hearing,  "  that  he  could  not  take  the  oath  if  chal- 
lenged." By  the  affidavits  of  John  Murray  and  James  Cameron, 
it  appears  that  the  four  first-named  inspectors  acted  as  such  on  the 
last  day  of  election,  and  that  Duncan  Cameron,  John  McDonald 
and  John  Cameron  did  not  vote  at  that  election,  believing  them- 
selves aliens,  as  they  severally  declared  in  the  hearing  of  the  depo- 
nents that  they  were  bom  in  Europe,  and  James  Cameron  knows 
that  John  Cameron  was  born  in  Europe. 

By  the  affidavit  of  Benoni  Aldrich,  it  further  appears  that  the 
said  inspectors  refused  to  administer  the  oaths,  prescribed  by  law,  to 
one  William  Scripture,  who  was  challenged  by  a  person  duly  quali- 
fied to  vote  at  the  said  election,  declaring  that  they  had  decided 
that  working  on  the  highway  alone  constituted  a  qualification  to 
vote,  and  that  if  there  was  ever  so  much  challenging,  if  they  knew 
of  any  body  being  taxed  or  working  on  the  highway,  he  should  vote 
without  being  sworn,  declaring  that  the  board  would  be  their  own 
judges.  It  is  proved  by  the  certificates  of  John  Beebe,  clerk  of  the 
county  of  Warren,  that  the  said  Duncan  Cameron  and  John  Mc- 
Donald were  naturalized  at  a  court  of  common  pleas,  held  in  and 
for  the  said  county,  on  September  14th  last.  It  also  appeared  on 
the  examination  of  John  McDonald,  who  was  one  of  the  inspectors 
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of  the  town  of  Athol,  that  he  was  bom  in  Scotland,  came  to  this 
country  about  the  year  1774  or  1775,  with  the  family  of  his  father, 
being  then  an  infant,  and  settled  in  the  county  of  Delaware;  that 
his  father  shortly  after  (about  tlie  commencement  of  the  revolu- 
tionary war),  left  his  family  and  went  to  Canada,  where  he  re- 
mained th^  greater  part  of  the  war. 

The  board  of  inspectors  decided  that  a  luere  residence  for  six 
months  within  the  town,  and  working  on  highways  within  the 
county,  were  sufficient  qualifications  to  entitle  persons  to  vote,  and 
that  one  or  more  persons  were  on  such  qualification  allowed  to  vote. 
It  further  appeared  by  the  examination  of  Duncan  Cameron,  also 
one  of  the  inspectors  of  the  town  of  Athol,  that  he  emigrated  to  this 
State  from  the  place  of  his  nativity.  North  Britain,  in  the  year 
1785,  and  was  naturalized  in  September  last;  was  about  ten  years 
old  at  the  time  of  his  arrival  here;  does  not  know  that  his  father 
was  ever  naturalized;  confirms  the  testimony  of  JohnWl  McDonald, 
and  adds,  that  no  person  who  had  been  challenged  was  permitted 
to  vote  by  them,  without  being  sworn,  or  the  challenge  withdrawn. 
It  further  appeared  from  the  examination  of  John  McDonald,  one 
of  the  inspectors  of  the  town  of  Athol,  that  he  was  bom  in  Scotland; 
that  he  emigrated  to  this  country  in  1785,  and  was  naturalized  in 
the  month  of  January  last  past;  he  confirms  the  statement  of  the 
two  last  preceding  witnesses  as  to  the  decision  of  the  board  in  regard 
to  the  qualification  of  voters. 

It  is  proved  to  your  committee,  by  Archibald  Noble,  of  Johns- 
burgh,  in  the  said  county  of  Warren,  that  John  Bichards,  Henry 
Allen,  Wm.  Leach,  Morris  Hopkins  and  himself,  were  the  inspec- 
tors of  the  election  in  the  said  town  in  April  last,  and  that  he  him- 
self was  an  alien, '  having  been  bom  in  Ireland,  and  from  his  testi- 
mony and  the  certificate  of  the  aforesaid  John  Beebe,  it  is  further 
proved  that  he  has  since  been  naturalized,  and  from  the  testimony 
of  Morris  Hopkins,  one  of  the  said  inspectors  of  the  said  election,  it 
appears  that  he  was  not  a  freeholder,  as  the  only  real  estate  he  pos- 
sessed or  held,  either  in  his  own  or  his  wife's  right,  was  under  a 
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lease  of  twenty-one  years,  with  a  covenant  that  if  the  consideration 
money  was  paid  within  that  period,  he  should  be  entitled  to  a  con- 
veyance in  fee,  and  by  the  affidavit  of  Henry  Allen,  another  of  the 
said  inspectors,  it  appears  that  he  owns  a  freehold  in  the  town  of 
Bethlehem,  in  the  county  of  Albany,  and  possesses  a  farm  in  Johns- 
burgh,  under  a  lease  granted  by  John  Thurman,  for  twenty  years, 
with  liberty  to  purchase  the  fee  within  that  time. 

It  was  further  proved,  on  the  examination  of  John  Morse,  one  of 
the  inspectors  of  the  town  of  Kingsbury,  that  shortly  after  the  last 
annual  meeting  the  inspectors  of  that  town  met  and  agreed  that  the 
poll  should  be  held  on  the  first  day  of  the  then  ensuing  anniversary 
election  for  members  of  Assembly,  and  the  other  officers  then  to  be 
elected,  at  the  dwelling-house  of  the  widow  Olark,  on  the  second 
day  thereof  at  William  Colvin's,  and  on  the  third  or  last  day  at 
Alpheua  Doty's,  and  they  then  authorized  Nathaniel  Pitcher,  also 
one  of  the  inspectors,  to  put  up  the  notices  pursuant  to  such  deter- 
mination, which  was  accordingly  done,  as  he  afterwards  saw  one  of 
them;  that  the  election  was  not  held  on  the  said  first  day  at  the 
dwelling-house  of  the  said  widow  Clark,  but  was  opened  at  the 
house  of  John  Stewart,  at  a  distance  of  between  a  half  and  three- 
quarters  of  a  mile  from  her  residence;  that  he  never  knew  of  any 
second  or  other  meeting  of  the  said  inspectors  for  the  purpose  of 
altering  the  notice  first  published,  nor  did  he,  to  the  best  of  his 
knowledge,  consent  to  the  alteration  of  the  place,  nor  know  that  it 
was  to  happen  till  on  the  first  day  of  the  election;  that  he  lives  near 
the  said  Pitcher,  in  the  village  of  Sandy  Hill.  This  witness  added 
that,  in  his  opinion,  the  place  of  holding  the  election  on  the  first 
day  produced  no  difference  in  the  result  of  the  election  of  that  town, 
and  said  that  the  change  of  place  was  owing  to  sickness  in  Mrs. 
Clark's  family. 

It  appears  from  the  affidavits  of  several  persons,  that  the  said 
election  was  advertised  by  the  inspectors  thereof  to  be  held  on  the 
first  day  at  the  widow  Clark's,  but  that  it  was  not  there  held,  but  at 
the  house  of  John  Stewart;  and  William  Colvin,  one  of  the  inspec- 
tors, swears  that  the  reason  of  not  opening  the  poll  at  the  house  of 
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widow  Clark  was  the  sickness  of  some  of  the  family,  and  the  notices 
first  up  were  not  altered,  nor  were  any  new  notices  put  up  altering 
the  place  of  holding  the  election  on  the  first  day,  nor  were  the  old 
ones  altered,  according  to  the  knowledge  or  belief  of  the  deponent, 
and  that  the  notice  put  up  at  the  house  of  William  Colvin,  one  of 
the  inspectors,  was  not  altered.  Arad  Sprague  swears  that  the  facts 
stated  by  William  Colvin  are  tnie  to  his  belief. 

By  the  affidavit  of  Nathaniel  Pitcher  it  appears  that  the  notices 
were  prepared  and  put  up  as  sworn  to  by  the  other  witnesses,  that 
the  poll  was  not  held  at  Mrs.  Clark's  but  at  John  Stewart's  on  the 
first  day;  it  further  appears,  by  the  same  affidavit,  that  at  least  two 
weeks  before  election  he  informed  a  majority  of  the  inspectors  of 
the  sickness  of  Mrs.  Clark's  family,  and  that  she  could  not  permit 
the  election  to  be  held  at  her  house,  and  that  the  majority  did  con- 
sent and  agree  that  the  election  should  be  held  at  her  house,  and 
that  the  majority  did  consent  and  agree  that  the  election  should  be 
held  at  Mr.  Stewart's,  being  within  sight  and  ^vithin  a  few  rods  dis- 
tant from  Mrs.  Clark's,  that  he  drew  the  advertisements  accordingly, 
and  posted  up  three  of  them  himself  at  public  places  in  Kingsbury, 
and  that  he  was  infonned  and  verilv  believes  that  at  least  three 
others  were  posted  at  other  public  places  in  the  town,  that  he  has 
heard  of  only  one  person  being  disapi>ointed  in  the  place  of  holding 
the  election,  and  that  was  William  Colvin,  one  of  the  inspectors; 
that,  in  his  opinicm,  the  electors  were  fully  apprised  of  the  place  of 
holding  the  fii"st  day  as  at  any  former  election;  that  he  has  no  doubt 
that  the  place  where  the  election  was  held  was  advertised  in  at  least 
five  public  places  in  the  town,  and  at  least  eight  days  before  the 
election.  James  Nichols,  as  one  of  the  insi>ectoi*s,  confirms  the  affi- 
davit of  Nathaniel  Pitcher,  and  Felix  Alden,  another  of  the  inspec- 
tors of  the  town  of  Kingsbury,  testifiers  that  after  the  advertisements 
were  put  up  directing  the  election  to  be  held  at  ^Irs.  Clark's, 
Nathaniel  Pitcher  informed  him  of  the  sickness  of  her  family,  and 
requested  his  permission  to  change  it  to  (mjI.  Stewart's,  that  he  as- 
sented to  the  alteration,  and  has  undei'stood  and  believes  that  the 
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election  was  notified  accordingly  more  than  eight  days  before  the 
election,  that  the  distance  between  Mrs.  Okrk's  and  Col.  Stewart's 
is  about  half  a  mile,  and  that  he  did  not  hear  of  any  objection  at  the 
election  to  the  place  of  holding  the  same. 

It  appears  from  the  affidavit  of  George  Marshall,  made  on  the 
seventh  day  of  February  instant,  that  some  time  in  the  course  of  the 
last  week,  he  was  present  at  a  conversation  between  Nathaniel 
Pitcher,  with  some  other  gentlemen,  on  the  subject  of  the  last  anni- 
versary election,  and  that  the  conclusion  which  he  drew  from  the 
conversation  of  the  said  Pitcher  was,  that  the  alterations  in  the 
notices  of  the  said  election  were  made  only  two  or  three  days  before 
the  said  election. 

It  further  appears  by  the  affida^^t  of  Abraham  L.  Vandenburgh, 
that  at  the  said  election  a  notice  was  put  up  at  Stephen  Ashley's  tav- 
ern, stating  that  the  election  on  the  first  day  would  be  held  at  Mrs. 
Clark's;  that  three  or  four  days  before  the  election,  he  observed  a 
notice  attached  to  the  original  notice,  stating  that  the  election  on 
that  day  would  be  held  at  the  dwelling-house  of  John  Stewart,  on 
the  first  day  thereof;  that  he  boarded  with  Ashley  at  the  time,  and 
would  have  obser\'ed  the  alteration  before  the  time  if  it  had  been 
made,  and  he  further  says  that  it  is  his  impression,  and  he  verily  be- 
lieves that  the  alteration  was  not  made  as  the  law  directs. 

From  these  statements,  it  appears  that  if  this  House  shall  vacate 
the  election  in  either  of  the  towns  in  which  irregularities  are  com- 
plained of,  the  seat  of  John  Richards  must  be  vacated,  and  the  peti- 
tioner, John  White,  admitted. 

Your  committee  cannot  omit,  on  this  occasion,  expressing  their 
conviction,  that  on  the  purity  of  our  election  depends  the  presenta- 
tion of  our  essential  rights  and  privileges.  That  a  rigid  compliance 
with  all  the  requisites  of  the  election  law  is  necessary  to  preserve 
that  purity;  that  a  participation  in  the  elective  franchise,  by  aliens, 
and  more  particularly  by  alien  enemies,  would  establish  a  principle 
which,  in  its  operation,  might  be  highly  dangerous  to  the  vital 
existence  of  that  franchise;  that  a  participation  in  the  offices  of 
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government,  by  such  aliens,  is  opposed  to  the  principle  and  practice 
of  every  free  and  independent  government. 

Yonr  committee  consider  the  testimony  as  affording  conclusive 
evidence  ot  the  fact  of  alienism  of  two,  if  not  three,  of  the  inspec- 
tors of  election  in  the  town  of  Athol.  They  are  unanimously  of 
opinion  that  the  election  in  the  said  town  was  therefore  an  absolute 
nullity;  that  of  course  the  seat  of  John  Eichards.  Esq.,  should  be 
vacated,  and  the  petitioner  be  admitted  as  a  member  of  this  House. 

Orderedy  That  the  said  report  be  committed  to  a  committee  of  the 
whole  House. 
Assembly  Journal,  1814,  pages  80,  91,  92,  93. 

For  further  proceedings,  see  Assembly  Journal,  1814,  pages  123 
and  148. 

Seat  Awarded  to  John  White. 

February  17,  1814. 

The  House  resolved  itself  into  a  committee  of  the  whole,  on  the 
report  of  the  committee  of  privileges  and  dections,  on  the  petition  of 
John  White,  claiming  his  seat  as  a  member  of  this  House,  duiy 
elected  in  the  coimties  of  Washington  and  Warren,  and  after  some 
time  spent  thereon,  Mr.  Speaker  resumed  the  chair,  and  Mr.  E.  W. 
King,  from  the  said  committee,  reported,  that  in  proceeding  on  the 
said  report,  and  after  the  same  had  been  read  in  the  committee,  Mr. 
E.  Williams  made  a  motion  that  the  committee  should  agree  to  a 
resolution,  which  was  read,  and  is  in  the  words  following,  viz. : 

Resolvedj  As  the  sense  of  this  committee,  that  John  White  ought 
to  be  permitted  to  take  his  seat  as  a  member  of  the  House  of  As- 
sembly duly  elected  in  the  counties  of  Washington  and  Warren,  in 
the  room  of  John  Eichards,  the  sitting  member,  and  the  seat  of  the 
said  John  Eichards  ought  to  be  accordingly  vacated. 

The  Speaker  put  the  question,  and  it  was  carried  in  the  affirma- 
tive; thereupon, 

Resolvedy  That  John  Whit©  be  permitted  to  take  his  seat  as  a 
member  of  this  House,  duly  elected  in  the  counties  of  Washington 
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and  Warren,  in  the  room  of  John  Kichards,  the  sitting  member, 
whose  seat  is  hereby  declared  vacant. 
Assembly  Journal,  1814,  pages  150,  151. 


Caie  of  Henry  Fellows  and  Peter  Allen. 
Ontario  County. 

In  Assembly,  January  31,  1816. 
Petition  of  Henry  Fellows  presented. 

Assembly  Journal,  1816,  page  7. 

See  for  other  proceedings,  motions,  &c.,  pages  7,  8,  10. 

See  also  as  to  question  of  doing  important  business  before  con- 
tested seat  is  settled,  and  for  various  votes  and  motions,  pages 
38  to  47. 

Bepobt  of  Committee  —  Henry  Fellows  Awarded  the  Seat. 

In  Assembly,  February  7,  1816. 

Mr.  H.  Lee,  from  the  committee  of  privileges  and  elections,  to 
whom  was  referred  the  petition  of  Henry  Fellows,  with  the  docu- 
ments accompanying  the  same,  reported: 

That  the  committee  have  investigated  the  claim  of  Mr.  Fellows  to 
be  admitted  to  his  seat  as  a  member  of  this  House,  in  the  place  of 
Peter  Allen  who  was  returned  by  the  clerk  of  the  county  of  Ontario 
as  duly  elected;  that  Mr.  Allen  and  Mr.  Fellows,  according  to  notice 
given  to  that  effect,  appeared  before  the  committee  to  enforce  their 
respective  claims;  that  from  the  documents  referred  to  the  commit- 
tee the  following  facts  are  fully  and  clearly  proven,  and  were  not 
contradicted  or  denied  by  Mr.  Allen. 

That  at  the  last  anniversary  election  of  member  of  Assembly  in 
the  town  of  Perrington,  in  the  county  of  Ontario,  forty-nine  votes 
were  given  for  Henry  Fellows,  by  his  name  printed  at  full  length; 
that  the  votes  were  duly  canvassed  by  the  inspectors  of  election,  and 
duplicate  certificates  made  according  to  the  act,  one  of  which  was 
filed  in  the  clerk's  office  of  that  town,  in  which  the  name  of  Henry 
Fellows  was  written  at  full  length;  but  in  the  certificate  made  by 
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the  said  inspectors  and  filed  in  the  clerk's  ofiice  of  the  county  of 
Ontario,  the  Christian  name  of  the  said  Henry  Fellows  was  written 
with  the  abbreviation  of  Uen.  Fellows;  that  in  calculating  and 
ascertaining  the  number  of  votes  given  for  the  said  Henry  Fellows 
the  clerk  of  the  said  countv  of  Ontario  refused  to  allow  him  those 
given  in  the  said  town  of  Perrington  for  Henry  Fellows  and  re- 
turned to  him  by  the  name  of  Hen,  Fellows,  and  determined  that 
Peter  Allen  was  elected  and  gave  him  his  certificate  accordingly. 

The  committee  further  report,  that  the  whole  number  of  votes 
given  at  the  said  election  in  and  for  the  county  of  Ontario  for  Peter 
Allen  was  three  thousand  six  hundred  and  niuetv-five,  and  for 
Henry  Fellows,  including  those  given  for  him  by  that  name  in  the 
town  of  Perrington,  three  thousand  seven  hundred  and  twenty-five. 
The  committee  are,  therefore,  unanimously  of  opinion  that  the  seat 
of  Peter  Allen,  Esquire,  should  be  vacated,  and  the  petitioner  be 
admitted  as  a  member  of  this  House. 

Resolved,  That  the  House  do  agree  with  the  committee  in  their 
said  report. 

Thereupon  Mr.  H.  Lee  made  a  motion  that  the  House  should 
agree  to  a  resolution  which  was  read  in  the  words  following^  to  wit : 

Resolved,  That  Henry  Fellows  ought  to  be  pei-mitted  to  take  his 
seat  as  a  member  of  the  House  of  Assembly,  duly  elected  in  the 
county  of  Ontario,  in  the  room  of  Peter  Allen,  the  sitting  member, 
and  that  the  seat  of  the  said  Peter  ^Vllen,  the  sitting  member,  be 
vacated  accordingly. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
thereto,  and  it  was  determined  in  the  affirmative. 

The  ayes  and  noes  were  called  for  by  Mr.  Van  Rensselaer  and 
seconded  by  Mr.  Duer,  and  were  as  follows,  to  wit: 

For  afiirmative,  115. 

For  negative,  1. 

Mr.  Fellows  appeared  in  the  Assembly  Chamber  was  qualified, 
and  took  his  seat. 
Assembly  Journal,  1816,  pages  51,  52,  53. 

See  as  to  question  whether  Peter  Allen  had  a  right  to  vote,  &c., 
pages  83,  84  and  85,  and  88  to  99. 
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Resolutions  Adopted  kel.vtive  to  right  of  Peter  Allen  to 
vote,  and  other  questions  of  regularity,  am)  questions  of 

ORDER,  &C. 

In  Assembly,  February  15,  1816. 

In  farther  considering  the  said  resolutions  with  recitals,  the  same 
having  been  amended,  were  read  in  the  words  following,  to  wit: 

WhercaSy  On  the  thirty-first  day  of  January  last,  a  petition  was 
presented  to  this  House  from  Henry  Fellows,  of  the  county  of 
Ontario,  claiming  a  right  to  a  seat  in  this  House  as  a  member 
elected  in  the  county  of  Ontario,  in  the  place  of  Peter  Allen  to 
whom,  as  the  petition  alleged,  a  certificate  had  l)een  improperly 
granted  by  the  clerk  of  that  county;  and, 

Whnxas,  It  Avas  thoreup(»n  moved  tluit  tlie  reading  of  the  said 
petition,  and  the  documents  accompanying  the  same,  should  be 
postponed  until  the  next  day;  and, 

WhcrcaSy  The  said  resolution  was  objected  to  as  not  being  in 
order;  and. 

Whereas,  The  Speaker  decided  that  the  said  motion  was  in  order; 
and, 

Whereas,  The  said  decision  of  tho  Speaker  was  appealed  from ; 
and, 

Whereas,  A  motion  was  made  that  the  said  Peter  Allen  should 
be  omitted  in  calling  of  the  division  on  the  said  apjieal,  upon  the 
ground  of  his  not  being  entitled  to  vote  on  a  question  collaterally 
affecting  his  right  to  a  scat  in  this  House;  and, 

Whernts,  The  S})eaker  decided  that  the  last  mentioned  motion 
was  out  of  order,  and  that  the  said  Peter  Allen  had  a  right  to  vote 
thereon;  and, 

Whetx'as,  The  last  mentioned  decision  of  the  Speaker  was  ap- 
pealed from,  on  the  ground  that  the  said  Peter  .  Allen  had  not  a 
right  to  vote  on  the  question,  whether  he  had  a  right  to  vote  on  a 
question  collaterally  affecting  his  right  to  a  seat  in  this  House; 

and, 

Whereas,  A  motion  was  thereupon  made  that  the  name  of  the 
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said  Peter  Allen  should  be  passed  over,  in  calling  of  the  division  on 
the  said  appeal;  and, 

WhereaSy  The  Speaker  decided  that  the  last  mentioned  motion 
was  out  of  order,  and  that  the  said  Peter  Allen  might  vote  on  the 
last  aforesaid  appeal  as  a  question  of  order;  and, 

Whereas,  On  the  second  day  of  February  instant,  the  said  peti- 
tion, of  Henry  Fellows,  and  the  documents  accompanying  the  same, 
was  read,  from  which  documents  it  appeared  that  the  said  Peter 
Allen  had  no  right  to  a  seat  in  this  House;  and. 

Whereas,  The  said  Peter  Allen  did  not  deny  the  authenticity 
of  the  said  documents,  nor  the  truth  of  the  facts  contained  therein; 
and. 

Whereas,  On  the  third  day  of  February  instant,  a  motion  was 
made  that  the  House  should  agree  to  a  resolution,  in  the  words  fol- 
lowing, to  wit: 

"  Resolved,  That  this  House  will  immediately  proceed  to  nomi- 
nate and  appoint  a  Council  of  Appointment;"  and. 

Whereas,  A  motion  was  thereupon  made  that  the  House  should 
agree  to  strike, out  the  word  immediately,  in  the  said  resolutions, 
and  to  add  to  the  same  the  words  following,  to  wit:  "  On  Wednes- 
day next,  and  that  in  the  meantime  the  House  will  proceed  to  con- 
sider and  determine  the  right  of  Peter  Allen  to  his  seat  in  this 
House;"  and. 

Whereas,  A  motion  was  then  made  that  the  House  should  agree 
to  exclude  the  said  Peter  Allen  from  voting  on  the  said  proposed 
amendment,  and  that  he  retire  from  the  House;  and. 

Whereas,  The  Speaker  decided  that  the  last  mentioned  motion 
was  out  of  order;  and. 

Whereas,  The  last  mentioned  decision  of  the  Speaker  was  ap- 
pealed from;  and, 

Whereas,  On  the  fifth  day  of  February  instant,  the  House  pro- 
cecfled  to  the  consideration  of  the  last  mentioned  appeal,  and  the 
ayes  and  noes  being  called  for,  a  motion  was  made  tk'at  the  House 
should  agree  to  order  the  said  Peter  Allen  to  withdraw  during  the 
taking  of  the  division  of  the  House  on  the  said  appeal;  and, 
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WhereaSy  The  Speaker  decided  that  the  last  mentioned  motion 
was  out  of  order;  and, 

WheredSy  The  question  being  pnt,  whether  the  House  would 
agree  to  strike  out  the  word  immediatelyy  in  the  said  resolution, 
and  to  add  to  the  same  the  words  following,  to  wit:  "  On  Wednes- 
day next,  and  that  in  the  meantime  the  House  will  proceed  to. 
consider  and  determine  the  right  of  Peter  Allen  to  his  seat  in  this 
House,"  and  the  yeas  and  nays  being  called  for,  and  the  said  Peter 
Allen  voting  in  the  negative,  the  House  was  equally  divided, 
whereupon  the  Speaker  gave  the  casting  vote  in  the  negative;  and, 

WhereaSy  A  motion  was  then  made  that  the  House  should  agree 
to  expunge  from  the  said  division,  the  vote  of  the  said  Peter  Allen; 
and, 

WhereaSy  The  question  being  put,  whether  the  House  would 
agree  to  the  said  motion,  and  the  yeas  and  nays  being  called  for, 
and  the  said  Peter  Allen  voting  in  the  negative,  the  House  was 
equally  divided,  whereupon  the  Speaker  gave  the  casting  vote  in 
the  negative;  and, 

WhereaSy  A  motion  was  thei-eupon  made  that  the  House  should 
agree  to  insert  in  the  said  proposed  resolution,  before  the  word 
immediately,  the  words  "  on  Thursday  next  proceed  to  inquire  into 
the  right  of  Peter  Allen  to  a  seat  in  this  House,  and  thereafter;  " 
and, 

WhercaSy  The  Speaker  decided  that  the  said  proposed  amend- 
ment was  out  of  order;  and. 

Whereas,  The  last  mentioned  decision  was  appealed  from;  and, 

Whe7'eaSy  The  yeas  and  nays  upon  the  said  appeal  being  called 
for,  and  the  said  Peter  Allen  voting  in  support  of  the  said  detjision, 
the  House  was  equally  divided,  whereupon  the  S[)oaker  decided  the 
said  appeal  to  be  lost;  and, 

WIuTeas,  The  question  being  then  put,  whether  tlie  House 
would  agree  to  the  s«aid  resolution,  iuimediately  to  proceed  to  nomi- 
nate and  appoint  a  council  of  appointment,  and  tlie  yeas  and  nays 
being  called  for,  and  the  said  Peter  Allen  voting  in  the  affirmative, 
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the  House  was  equally  divided,  whereupon  the  Si^eaker  gave  the 
castiug  vote  in  the  aftirniative;  and, 

Whvrvas,  The  House  thereupon  proceeded  to  nominate  a  council 
of  appointment;  and, 

WhcrcaSy  It  was  thereupon  moved,  that  the  House  should  agree 
to  a  resolution  in  the  words  following,  to  wit: 

^^  RcHolvcd^  That  Darius  (^-oshy,  one  of  the  Senators  from  the 
sor.thern  district;  AVilliam  Iloss,  one  of  the  Scnat<irs  from  the  mid- 
dle district;  Parlev  Kcvs,  one  of  the  Senators  fi-om  the  eastern  dis- 
trict;  and  Archibald  S.  Clark,  one  of  the  Senators  from  the  western 
district,  he  and  they  are  hereby  nominated  and  appointed,  accord- 
to  the  form  and  effect  of  the  articles  of  the  Constitution  in  such 
case  made  and  i)rovided,  a  council  for  the  appointment  of  all  offirers 
within  this  State,  other  than  those  who  by  the  Constitution  are 
directed  to  be  otherwise  chosen  or  appointed,''  and, 

WhereaSj  The  question  being  put,  whether  the  House  w-ould 
agree  to  the  said  resolution  and  the  yeas  and  nays  called  for,  and 
the  said  Peter  Allen  voting  in  tlie  affirmative,  the  House  was 
equally  divided,  whereupon  the  Speaker  gave  the  casting  vote  in 
the  affirmative;  and, 

WhvreaSj  On  the  sixth  day  of  February  instant,  a  motion  was 
made  that  the  House  should  agree  to  a  resolution  in  the  words  fol- 
lowing, to  wit: 

"  Rcsolvcdj   That  this  House  will   proceed   to  investigate   the 
merits  of  the  claim  of  Henry  Fellows  to  a  seat  as  one  of  the  mem 
bers  of  Assembly,  elected  in  and  for  the  countv  of  Ontario,  and 
that  Peter  Allen,  the  sitting  member,  appear  and  be  heard  in  his 
defense,"  and, 

WhertafH,  It  was  thereupon  moved  that  the  said  resolution  bo 
laid  upon  the  table;  and, 

Wherra.9,  The  question  being  put,  whether  the  House  would 
agree  thereto,  and  the  ayes  and  noes  being  called  for,  a  motion  was 
made  that  the  House  should  exclude  the  said  Peter  Allen  from  a 
vote  on  the  last  mentioned  question;  and, 
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Whereas^  The  Speaker  decided  that  said  motion  was  out  of 
order;  and, 

WherecLSj  The  question  being  put  on  the  said  motion  to  lay  upon 
the  table  the  said  proposed  resolution,  and  the  ayes  and  noes  being 
called  for,  and  the  said  Peter  Allen  voting  in  the  affirmative,  the 
House  was  equally  divided,  whereupon  the  Speaker  gave  the  cast- 
ing vote  in  tlie  affirmative;  and, 

WhereaSy  On  the  last  day  aforesaid,  the  said  petition  of  Fellows, 
and  the  documents  accompanying  the  same,  were  referred  to  the 
committee  of  privileges  and  elections;  and, 

WheredSy  On  the  ensuing  day  the  said  committee  reported,  in 
substance,  that  the  said  Peter  Allen  had  appeared  before  them, 
and  had  not  denied  the  authenticity  of  the  said  d()cuments,  nor  the 
truth  of  the  facts  therein  set  forth;  and  that  it  was  the  unanimous 
opinion  of  the  said  committee  that  the  seat  of  the  said  Peter  Allen 
ought  to  be  vacated;  and, 

WkereaSy  It  was  thereupon  moved,  that  the  House  should  agree 
to  a  resolution  that  the  seat  of  the  said  Peter  Allen  ought  to  be 
vacated;  and, 

WheredSy  The  question  being  put,  whether  the  House  would 
agree  to  the  said  resolution,  and  the  yeas  and  nays  being  called  for, 
it  appeared  that  every  member  present,  except  one,  voted  in  the 
affirmative;  and, 

WhereaSy  It  is  contrary  to  the  practice  of  this  and  all  other  well 
regulated  legislative  bodies,  and  to  reason,  justice  and  law,  to  per- 
mit any  man  to  be  a  judge  in  his  own  cause,  or  to  allow  him  by 
his  own  vote  to  defeat  or  postpone  an  inquiry  into  his  right  to  sit 
in  this  House,  or  decide  upon  his  own  right  to  vote  therein;  and, 

WhereaSy  By  divers  of  the  before  recited  decisions,  the  said 
Peter  Allen  was  permitted  to  vote  for  the  postponement  of  an  in- 
quiry into  his  own  right  to  sit  in  this  House,  and  did,  in  fact,  by 
his  own  vote  defeat  such  inquiry  until  after  he  had  voted  for  cer- 
tain Senators  to  constitute  a  council  of  apportionment,  which  Sena- 
tors would  not  have  been  elected  if  the  right  of  the  said  Peter 
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Allen  to  sit  in  this  House  had  been  previously  investigated  and 
decided;  and, 

WhereaSj  By  divers  others  of  the  said  recited  decisions,  it  was 
decided  that  the  said  Peter  Allen  had  a  right  to  vote  on  the  ques- 
tion whether  he  had  a  right  to  vote,  and  did  in  fact,  by  his  own 
vote,  decide  such  questions  in  his  own  favor;  and  to  the  end  that 
the  said  decisions  may  never  hereafter  be  considered  as  precedents, 
and  that  they  may  be  marked  with  the  disapprobation  and  dis- 
pleasure of  this  House; 

Resolvedy  That  all  the  before  recited  decisions,  w^hereby  it  was 
decided  that  the  said  Peter  Allen  had  a  right  to  vote  upon  ques- 
tions which  tended,  directly  or  indirectly,  to  decide  whether  an 
inquiry  into  his  right  to  sit  in  this  House  sliould  or  should  not  be 
delayed;  or  whereby  it  was  decided  that  the  said  Peter  Allen  had  a 
right  to  vote  upon  the  question  whether  he  had  or  had  not  a  right 
to  vote;  are  contrary  to  the  practice  of  all  well  regulated  legisla- 
tive bodies,  and  are  unreasonable,  unjust  and  illegal,  and  are  ex- 
pressly disapproved  and  condemned  by  this  House.     And, 

Whereas f  It  appears  from  the  proceedings  before  recited,  that  it 
was  decided  to  proceed  to  the  election  of  a  Council  of  Appointment 
before  any  inquiry  was  made  into  the  right  of  the  said  Peter  Allen 
to  a  seat  in  this  House,  although  there  was  then  before  the  House 
official  documents,  undenied  by  the  said  Peter  Allen,  and  proving 
that  he  had  no  right  to  sit  therein,  upon  which  said  documents  the 
House,  after  the  election  of  the  said  Council,  resolved  that  his 
seat  sliould  be  vacated; 

Rrsolrcd^  That  the  decision  to  proceed,  under  such  circum- 
stances, to  the  election  of  a  Council  of  Appointment  previous  to  any 
inquiry  into  the  right  of  the  said  Peter  Allen  to  vote  thereat,  was 
improper  and  unjust,  and  irreconcilable  to  the  spirit  of  the  Con- 
stitution of  this  State. 

^fr.  Speaker  put  the  question  whether  the  House  would  agree 
thereto,  and  it  was  carried  in  the  affirmative. 
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The  ayes  and  noes  being  called  for  by  Mr.  Beach,  seconded  by 
Mr.  Burt,  were  as  follows,  to  wit: 

For  the  affirmative,  62. 

For  the  negative,  67. 
Assembly  Journal,  1816,  pages  99,  100, 101,  102,  103. 


Case  of  Abram  Camp  and  Henry  Hnntington. 

Counties  of  Oneida  and  Oswego  —  Petition  Presented. 

In  Assembly,  November  6,  1816. 

The  petition  of  Abram  Camp,  setting  forth  that  he  was  a  candidate 
for  the  Assembly  at  the  last  anniversary  election,  in  the  county 
of  Oneida;  that  in  some  of  the  returns  by  the  inspectors  to  the 
county  clerk,  the  Christian  name  of  the  petitioner  is  spelled 
Abraham,  instead  of  Abram,  and  that  the  clerk  of  the  said 
county  of  Oneida,  therefore,  refuses  to  give  him  a  certificate, 
and  praying  that  the  matter  may  be  duly  inquired  into,  and 
he  be  admitted  to  his  seat  as  a  member  of  the  House,  was  re- 
ferred to  the  committee  of  privil^es  and  elections^ 

Assembly  Journal,  1816,  page  14. 

Report  of  Committee  —  Abram  Camp  awarded  Seat. 

In  Assembly,  Novemier  9,  1816. 

Mr.  Sargent,  from  the  committee  on  privileges  and  elections,  on 
the  petition  of  Abram  Camp,  reported: 

That  it  appears  by  the  affidavits  and  certificate  of  the  inspectors 
of  election  of  the  towns  of  Lee,  Sangerfield  and  Verona,  that  the 
votes  returned  from  each  of  those  towns  as  given  to  Abraham 
Camp,  were  actually  given  to  Abram  Camp,  and  were  returned  to 
Abraham  by  mistake;  and  it  further  appears  to  the  committee, 
by  adding  the  votes  of  the  above  three  towns  to  those  returned 
from  other  towns,  for  the  said  Abram  Camp,  that  he  will  then  have 
a  larger  number  of  votes  than  Henry  Huntington,  to  whom  the 


52        Cases  of  Contested  Elections  to  Seats  in  the 

certificate  was  given;  the  committee,  are,  therefore  of  opinion,  that 
Abram  Camp  was  duly  elected  a  member  of  thia  House,  from  the 
counties  of  Oneida  and  Oswego,  and  is  entitled  to  his  seat  in  the 
same;  thereupon, 

Rrcsolvedy  That  Abram  Camp  is  duly  elected  a  member  of  this 
House,  from  the  counties  of  Oneida  and  Oswego,  in  the  room  61 
Henry  Huntington,  to  whom  a  certificate  of  election  appears  to 
have  been  given. 
Assembly  Journal,  1816,  page  38. 

Abbam  Camp  takes  the  Oath  of  Office. 

In  Assembly,  January  14,  1816. 

Mr.  Abram  Camp,  a  member  of  Assembly,  duly  elected  in  and 
for  the  county  of  Oneida,  appeared  in  the  Assembly  Chamber; 
thereupon, 

Ordered^  That  Mr.  Barnes  and  Mr.  Prendergast  attend  with 
Mr.  Camp,  before  some  proper  officer,  and  see  him  duly  qualified. 

Mr.  Barnes  reported,  that  pursuant  to  the  order  of  the  House, 
Mr.  Prendergast  and  himself  had  attended  with  Mr.  Camp,  before 
Martin  Van  Buren,  Esq.,  Attorney-General  of  this  State,  who  had 
duly  administered  to  Mr.  Camp  the  oath  of  abjuration  and  allegi- 
ance, as  by  law  required,  and  the  oath  to  support  the  Constitution 
of  the  United  States;  thereupon. 

Ordered,  That  Mr.  Camp  do  take  his  seat. 
Assembly  Journal,  1816,  page  53. 


Case  of  Stephen  Todd  and  Christopher  P.  Bellinger. 

Hebkimer  Coi^nty  —  Petition  of  Stkimiex  Todd  Pkesented. 
Assembly  Journal,  1822,  page  31. 

Report  of  Committee — Stephen  Todd  Awarded  Seat. 

In  Assembly,  January,  1822. 

Mr.  Finch,  .from  the  committee  on  privileges  and  elections,  to 
whom  was  referred  the  petition  of  Stephen  Todd,  contesting  the 
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seat  of  Christopher  P.  Bellinger  of  the  county  of  Herkimer,  re- 
ported. That  the  committee  having  investigated  the  claim'  of  the 
said  Stephen  Todd  to  be  admitted  to  his  seat,  as  a  member  of  this 
House,  in  the  place  of  the  said  Christopher  P.  Bellinger,  who  was 
returned  by  the  clerk  of  the  county  of  Herkimer  as  duly  elected; 
that  Mr.  Bellinger  and  Mr.  Todd  appeared  before  the  committee, 
in  pursuance  of  notice  given  them;  that  from  the  documents  te- 
ferred  to  the  said  committee,  it  appears  that  of  the  whole  number 
of  votes  given  in  said  county  at  the  last  election  for  member  of 
Assembly,  excepting  the  votes  of  the  towns  of  Kussia,  Winfield  and 
Danube,  the  said  Christopher  P.  Bellinger  had  one  thousand  five 
himdred  and  twenty-six  votes,  and  that  the  said  Stephen  Todd  had 
one  thousand  five  hundred  and  twenty-three  votes;  that  in  the  town 
of  Kussia  the  said  Christopher  P.  Bellinger  had  fifty-seven  votes, 
and  the  said  Stephen  Todd  had  ninety-six  votes,  which  votes  were 
rejected^  the  return  not  being  dated;  that  in  the  town  of  Danube 
the  said  Christopher  P.  Bellinger  had  one  hundred  and  sixty-onie 
votes,  and  the  said  Stephen  Todd  had  two  hundred  and  two  votes, 
which  were  returned  to  the  clerked  office  of  said  county  as  gjiven 
for  Stephen  Tood;  that  in  the  town  of  Winfield  the  said  Christo- 
pher P.  Bellinger  had  sixty-one  votes,  and  the  said  Stephen  Todd 
had  one  hundred  and  twenty-one  votes;  that  the  clerk  of  said 
county  wholly  rejected  the  returns  of  the  said  town  of  Winfield, 
which  is  in  the  words  and  figures  following,  to-wit: 

Election  foe  Assembly,  1821,    \ 
Herkimer  County,  \ 

A  statement  of  votes  taken  at  the  anniversary  election  in  the 
town  of  Winfield,  county  of  Herkimer,  commencing  on  the  last 
Tuesday  of  April,  one  thousand  eight  hundred  and  twenty-one, 
and  continued  by  adjournment  the  two  succeeding  days. 

Bobert  Shoemaker,  for  Assembly,  one  hundred  and  twenty-one 
votes. 

Simeon  Ford,  for  Assembly,  one  hundred  and  nineteen  votes. 
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Stephen  Todd,  for  Assembly,  one  hundred  and  twenty  votes. 

Christopher  P.  Bellinger,  for  Assembly,  sixty-one  votes. 

Jonas  Cleland,  for  Assembly,  sixty-one  votes. 

Sherman  Wooster,  for  Assembly,  sixty-one  votes. 

We  certify  the  above  to  be  a  correct  and  true  statement  and 

estimate  of  the  votes  taken  at  the  above  election. 

Given  under  our  hands,  at  Winfield,  this  twenty-sixth  day  of 

April,  1820. 

MATHEW  KEITH, 

CHARLES  REID, 

LARKEN  SMITH, 

SHULER  FISHER, 

ABR.  WOODRUFF, 

Inspectors  of  Election. 

That  the  committee  are  unanimously  of  opinion  that  the  said 
return  ought  to  have  been  received  and  allowed  by  the  clerk  of 
the  said  county,  in  calculating  and  deciding  who  were  duly  elected 
from  the  said  county,  members  of  this  House. 

It  also  appears  that  if  the  said  return  of  Winfield  was  wholly 
rejected,  and  the  votes  which  were  given  for  the  said)  Stephen 
Todd,  in  the  town  of  Danube,  but  through  the  inattention  of  the 
inspectors  of  said  town  returned  as  given  for  Stephen  Tood,  were 
allowed  to  the  said  Stephen  Todd,  that  then  he  would  be  entitl<ed 
to  his  seat. 

The  committee  are,  therefore,  unanimously  of  opinion  that  the 
seat  of  Christopher  P.  Bellinger  should  be  vacated,  and  that  the 
said  petitioner  be  admitted  as  a  member  of  this  House;  thereupon, 

On  motion  of  Mr.  Finch, 

Resolved^  That  Stephen  Todd  ought  to  be  admitted  to  take  his 
seat  as  a  member  of  this  Houser  of  Assembly,  duly  elected  in  the 
county  of  Herkimer,  in  the  room  of  Christopher  P.  Bellinger,  the 
sitting  member,  and  that  the  seat  of  the  said  Christopher  P.  Bel- 
linger, the  sitting  member,  be  vacated.  Thereupon,  Mr.  Stephen 
Todd,  who  was  declared  a  member  of  Assembly,  elected  in  and  for 
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the  county  of  H>erkimer,  appeared  in  the  Assembly  Chamber,  was 
duly  qualified,  and  took  his  seat. 
Assembly  Journal,  1822,  pages  37,  38,  39. 


Case  of  Isaac  Phelps,  Jr.,  and  David  Eason. 

Counties  of  Niagara,  Erie,  Cattaragus  and  Chautauqua  — 
Petition  of  Isaac  Phelps,  Jr.,  Presented. 

In  Assembly,  January  4,  1822. 

The  petition  of  Isaac  Phelps,  Jr.,  setting  forth  that  the  |)eti- 
tioner  was,  at  the  last  anniversary  election,  duly  elected  a  member 
of  this  Assembly,  in  and  for  the  district  composed  of  the  counties 
of  Niagara,  Erie,  Cattaraugus  and  Chautauqua,  and  that  the  clerk 
of  Erie  county  improperly  returned  the  name  of  David  Eason  as 
the  member  elected  for  the  said  district,  and  praying  for  permission 
to  take  his  seat,  was  read  and  referred  to  the  committee  on  privi- 
leges and  elections. 
Assembly  Journal,  1822,  pages  35,  36. 

Report  of  Committee  —  Isaac   Phelps^  Jr.,  Awarded  the 

Seat. 

In  Assembly,  January  5,  1822. 

Mr.  Finch,  from  the  committee  of  privileges  and  elections,  to 
whom  was  referred  the  petition  of  Isaac  Pl^elps,  Jr.,  claiming  the 
seat  of  David  Eason  in  this  House,  reported: 

That  they  have  investigated  the  claim  of  the  said  Isaac  Phelps, 
Jr.,  to  be  admitted  to  his  seat  as  a  member  of  this  House,  in  the 
place  of  David  Eason,  who  was  returned  by  the  clerk  of  the  county 
of  Erie  as  duly  elected;  that  Mr.  Eason  and  Mr.  Phelps,  according 
to  notice  given  to  that  effect,  appeared  before  the  committee  on 
their  respective  claims;  that  from  the  documents  referred  to  the 
committee,  the  following  facts  are  fully  and  clearly  proven,  and 
were  not  contradicted  or  denied  by  Mr.  Eason: 

That  at  the  last  anniversary  election  for  members  of  Assembly 
in  the  counties  of  Niagara,  Erie,  Cattaraugus  and  Chautauqua,  it 
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• 
appears  by  the  affidavit  of  Asher  Freeman,  Joseph  Odell,  Warren 

Kosekrans  and  Nathan  Oomstock,  inspectors  of  the  said  election 

in  the  town  of  Royalton  in  the  county  of  Niagara,  that  Isaac 

Phelps,  Jr.,  had  one  hundred  and  twenty-eight  votes;  that  after 

canvassing  the  votes  given  at  said  election,  they  proceeded  to  make 

return  thereof  to  the  clerk  of  the  county  of  Erie,  in  which  return 

the  said  votes  for  Isaac  Phelps,  Jr.,  were  returned  as  votes  for  Isaac 

Phelps,  were  printed,  andj  that  there  can  be  no  mistake  of  their 

having  on  them  the  name  of  Isaac  Phelps,  Jr. 

It  further  appears  by  the  affidavit  of  John  Welch,  John  March, 
James  Greene,  Myron  Newell  and  Daniel  Webster,  inspectors  of 
election  in  the  town  of  Eden,  in  tlie  county  of  Erie,  at  the  afore- 
said election,  that  Isaac  Phelps,  Junior,  had  forty-four  votes;  and 
that  in  making  a  return  thereof  to  the  clerk  of  the  county  of  Erie, 
the  said  votes  for  Isaac  Phelps,  Junior,  were  returned  as  votes  for 
Isaac  Phelps,  by  mistake;  and  that  all  the  votes  so  given  for  Isaac 
Phelps,  Junior,  and  returned  as  votes  for  Isaac  Phelps,  were 
printed,  and  that  there  can  be  no  mistake  of  their  having  on  them 
the  name  of  the  said  Isaac  Phelps,  Junior. 

The  committee  further  report,  that  the  whole  number  of  votes 
given  at  the  said  election  in  and  for  the  counties  of  Niagara,  Erie, 
Cattaraugus  and  Chautauqua,  for  David  Eason,  was  two  thousand 
four  hundred  and  twenty-six;  for  Isaac  Phelps,  Junior,  two  thou- 
sand two  hundred  and  seventy-five;  and  for  Isaac  Phelps,  one 
himdred  and  seventy-eight. 

The  committee  are,  therefore,  unanimously  of  opinion  that  the 
seat  of  David  Eason,  Esquire,  should  be  vacated,  and  that  the  peti- 
tioner be  admitted  as  a  member  of  this  House. 

Thereupon,  on  motion  of  Mr.  Finch, 

Resohedy  That  Isaac  Phelps,  Junior,  ought  to  be  permitted  to 
take  his  seat  as  a  member  of  the  House  of  Assembly,  duly  elected 
in  the  counties  of  Niagara,  Erie,  Cattaraugus  and  Chautaqua,  in 
the  room  of  said  David  Eason,  the  sitting  member,  and  that  the 
seat  of  David  Eason,  the  sitting  member,  be  vacated  accordingly. 

Thereupon,  Mr.  Isaac  Phelps,  Junior,  who  was  declared  member 
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of  Assembly,  duly  elected  in  and  for  the  district  composed  of  the 
eounties  of  Niagara,  Erie,  Cattaraugus  and  Chautauqua,  appeared 
in  the  Assembly  Chamber,  was  duly  qualified  and  took  his  seat. 
Assembly  Journal,  1822,  page  39. 


Case  of  Walter  C.  Idvingston  and  Tbomas  Bay. 

Columbia  County  —  Petition  Presented. 

January  8,  1824. 

The  petition  of  Walter  C  Livingston,  of  the  county  of  Columbia, 
setting  forth  that  Thomas  Bay,  of  that  county,  has  been  improp- 
erly returned  as  a  member  of  Assembly,  and  praying  for  per- 
mission to  take  his  seat  as  a  member  of  this  House,  was  read, 
and  with  the  accompanying  documents  referred  to  the  committee 
of  privileges  and  elections. 

Assembly  Journal,  1824,  page  23. 

Report  of  Committee. 

Mr.  Monell,  from  the  committee  of  privileges  and  elections,  to 
whom  was  referred  the  petition  of  Walter  C.  livingston,  con- 
testing the  seat  of  Thomas  Bay,  of  the  county  of  Columbia,  re- 
ported: 

That  the  committee  having  investigated  the  claim  of  the  said 
Walter  C  livingston,  to  be  admitted  to  his  seat  as  a  member  of 
this  House,  in  the  place  of  the  said  Thomas  Bay,  who  was  returned 
by  the  clerk  of  the  county  of  Columbia  as  duly  elected.  That  Mr. 
Livingston  appeared  before  the  committee,  in  pursuance  of  notice 
given  him.  That  from  the  documents  referred  to  the  said  com- 
mittee, it  appears  from  the  whole  number  of  votes  given  in  the 
said  county,  at  the  last  election  for  members  of  Assembly,  excepting 
the  town  of  Stuyvesant,  the  said  Walter  C.  Livingston  had  two 
thousand  four  hundred  and  twenty-seven  votes,  and  that  the  said 
Thomas  Bay  had,  including  the  town  of  Stuyvesant,  two  thousand  . 
four  hundred  and  seventy-eight  votes;  that  in  the  town  of  Stuy- 
vesant, the  said  Walter  C.  Livingston  received  one  hundred  and 
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thirty-nine  votes,  which  votes  were  rejected  by  the  board  of  can- 
vassers, the  return  being  made  for  Walter  C.  W.  Livingston,  which 
return  is  hereto  annexed. 

The  committee  are,  therefore,  of  opinion,  that  the  said  return 
ought  to  have  been  received  and  allowed  by  the  said  board  of  can- 
vassers, in  calculating  and  deciding  who  were  duly  elected  from 
the  said  county  member  of  this  House. 

The  committee  are,  therefore,  of  opinion,  that  the  seat  of  Thomas 
Bay,  a  member  returned  from  the  county  of  Columbia,  be  vacated, 
and  that  the  said  petitioner,  Walter  C.  Livingston,  be  admitted  as 
a  member  of  this  House  from  •the  county  of  Columbia. 

Columbia  County  —  Town  of  Stuyvesant. 

A  true  canvass  and  estimate  of  votes  taken  at  an  election,  held 
in  the  town  of  Stuyvesant,  in  the  county  of  Columbia,  on  the  third 
day  of  November,  in  the  year  1823,  and  the  two  succeeding  days, 
inclusive,  to  elect  two  Senators  and  three  members  of  Assembly, 
and  the  number  of  votes  taken  for  Senators  was  as  follows,  viz.: 
Edward  P.  Livingston  had  one  hundred  and  forty-five  votes;  Jacob 
Haight,  one  hundred  and  forty-two  votes;  one  vote  for  Philip  Van 
Bensselaer,  and  one  vote  for  Elisha  Williams;  and  for  members 
of  Assembly,  the  following  names  had  the  number  of  votes,  as 
follows:  John  King,  one  hundred  and  forty-one  votes;  Joseph  D. 
Monell,  one  hundred}  and  forty-five  votes;  Thomas  Bay,  one  hun- 
dred and  forty-one  votes;  Walter  C.  Livingston,  one  hundred  and 
thirty-nine;  Herman  Livingston,  one  hundred  and  forty  votes,  and 
Thaddeus  Elmore,  one  hundred  and  thirty-eight  votes. 

Given  under  our  hands  at  Stuyvesant,  this  6th  day  of  November, 

1823. 

PETER  L  VOSBURGH, 

AEENT  VOSBURGH, 

B.  VAN  DER]POEL, 

JOHN  L  SHARP, 

JOHN  A.  STAATS, 

Inspectors. 
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I  certify  the  above  to  be  a  true  copy  of  the  original  record  by 
me  in  the  town  book,  for  the  town  of  Stuyvesant. 

ARENT  VOSBUEGH, 

Tovm  Clerk. 
Stuyvesai^t,  1  January,  1824. 

Walter  C.  Livingston  Awarded  the  Seat. 

Thereupon,  that  AValter  C.  livingston  ought  to  be  permitted  to 
take  his  seat  as  a  member  of  the  House  of  Assembly,  duly  elected 
for  the  county  of  Cohmibia,  in  the  room  of  Thomas  Bay,  the  mem- 
ber returned,  and  that  the  seat  of  the  said  Thomas  Bay  be  vacated. 

Thereupon,  Mr.  Livingston,  who  was  djeclared  a  member  of  As- 
sembly, elected  in  and  for  the  county  of  Columbia,  appeared  in 
the  AjBsembly  Chamber. 

Ordered,  That  Mr.  Monell  and  Mr.  Warren  wait  upon  Mr.  Liv- 
ingston before  some  proper  officer  and  see  him  duly  qualified. 

Mr.  Warren  reported  that  Mr.  Monell  and  himself  had  waited 
upon  Mr.  Livingston  before  Samuel  Talcott,  Esq.,  Attorney-Gen- 
eral of  this  State,  and  seen  him  duly  qualified. 

Ordered,  That  Mr.  Livingston  do  take  his  seat. 
Assembly  Joui*nal,  1824,  pages  25,  2C. 


Case  of  Tilly  Lynde  and  John  C.  Clark. 

Chenango  County  —  Petition  Presented. 

In  Assembly,  January  5, 1826. 

The  petition  of  Tilly  Lynde,  of  the  county  of  Chenango,  setting 
forth  he  is  entitled  to  a  seat  in  this  House,  in  the  place  of  John 
C.  Clark  who  holds  the  certificate,  and  praying  for  permission 
to  take  his  seat,  was  read  and  referred  to  the  committee  on  privi- 
l^es  and  elections. 

Assembly  Journal,  1826,  page  40. 
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Bepobt  of  Committee  —  Tilly  Lynde  Awabded  Seat. 

In  Assembly,  January  6,  1826. 

Mr.  Woodcock,  from  the  committee  on  privileges  and  elections, 
to  whom  was  referred  the  petition  of  Tilly  Lynde,  praying  that 
he  may  be  permitted  to  take  his  seat  as  member  of  Assembly,  in 
place  of  John  C.  Clark,  reported: 

That  they  have  investigated  the  claim  of  the  said  Tilly  Lynde, 
having  first  notified  the  said  John  C  Clark  and  the  said  Tilly 
Lynde  to  appear  before  the  said  committee.  The  facts  contained 
in  the  documents  accompanying  this  report  were  neither  contra- 
dicted or  denied;  and  from  which  facts  it  appears  that  at  the  last 
anniversary  election  for  member  of  Assembly,  held  in  the  county 
of  Chenango,  two  thousand  two  hundred  and  sixty-one  votes  were 
given  in  said  county  for  John  C.  Clark  for  member  of  Assembly, 
and  that  two  thousand  three  hundred  and  thirty-five  votes  were 
given  in  said  coimty  for  Tilly  Lynde  for  member  of  Assembly. 

It  further  appears,  from  the  affidavits  of  Edward  Loomis,  super- 
visor of  the  town  of  Smithville,  in  said  county,  and  of  Squire 
Hamilton  and  Darius  Towslee,  two  of  the  inspectors  of  the  election 
of  said  town,  that  one  hundred  and  thirty  votes  were  given  in  the 
said  town  of  Smithville  for  Tilly  Lynde  for  member  of  Assembly; 
that  the  said  one  hundred  and  thirty  votes,  given  for  said  Tilly 
Lynde,  were  returned  by  said  inspectors  to  the  county  clerk  as  one 
hundred  and  thirty  votes  given  for  T.  Lynde. 

This  fact  is  also  corroborated  by  the  certificate  of  the  clerk  of 
said  county  of  Chenango. 

It  fui'ther  appears  that  the  votes  of  the  town  of  Otselic  in  said 
coimty  were  lost.  This  fact  appears  by  an  affidavit  of  George  R 
Cooley,  supervisor  of  said  town,  and  also  by  the  certificate  of  the 
said  clerk;  in  which  town  the  said  John  C.  Clark  had  had  sixty-one 
votes  for  member  of  Assembly,  and  the  said  Tilly  Lynde  seventy- 
five  votes  for  member  of  Assembly. 

But  the  committee  are  satisfied,  without  examining  the  question 
whether  the  votes  of  the  town  of  Otselic  ought  to  be  received,  that 
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the  votes  of  the  town  of  Smithville,  which  were  given  for  Tilly 
Lynde,  and  returned  by  the  insj^ectors  for  T.  Lynde,  ought  to  be 
received,  and  which  would  give  to  the  petitioner  a  greater  number 
of  votes  than  were  given  in  said  county  for  the  said  John  C.  Clark. 

The  Constitution  of  our  State  and  the  statute  regulating  elec- 
tions warrants  this  conclusion;  precedent  has  established  it. 

The  committee  are,  therefore,  unanimously  of  the  opinion  that 
the  seat  of  John  0.  Clark  should  be  vacated,  and  that  the  petitioner 
should  be  admitted  a  member  of  this  House,  and  have  directed 
their  chairman  to  offer  the  following  resolution: 

Resolvedj  That  Tilly  Lynde  ought  to  be  permitted  to  take  his 
seat  as  a  member  of  the  House  of  Assembly,  duly  elected  from 
the  county  of  Chenango,  in  the  place  of  John  C.  Clark,  the  sitting 
member;  and  that  the  seat  of  the  said  John  O.  Clark,  the  sitting 
member,  be  vacated  accordingly.     Thereupon, 

Resolvedj  That  Tilly  Lynde  ought  to  be  permitted  to  take  his 
seat,  as  a  member  of  the  House  of  Assembly,  duly  elected  from  the 
county  of  Chenango,  in  the  place  of  John  C.  Clark,  the  sitting 
member;  and  that  the  seat  of  the  said  John  C.  Clark,  the  sitting 
member,  be  vacated  accordingly. 

Thereupon,  Mr.  T.  Lynde,  a  member  of  Assembly  elected  in 
and  for  the  county  of  Chenango,  appeared  in  the  Assembly 
Chamber. 

Ordcredy  That  Mr.  Woodcock  and  Mr.  E.  W.  King  wait  upon 
him  before  some  projwr  officer,  and  see  him  duly  qualified. 

Mk.  Lyxde  Takes  the  O.VTir  ok  Ofeke. 

Mr.  Woodcock  repoiied,  that  pursuant  to  the  order  of  the  House, 
Mr.  E.  W.  King  and  himself  had  attended  with  Mr.  Lynde  be- 
fore Samuel  A.  Talcott,  Esq.,  Attorney-General  of  this  State,  and 
seen  him  duly  qualified.     Thereupon, 

Ordered^  That  Mr.  Lynde  do  take  his  seat. 
Assembly  Journal,  January  6,  1826. 
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Case   of   Matthias   I.  Bovee  and  Alexander  Sheldon,  Kontgomery 

County. 

Petition  Presented. 

In  Assembly,  January  6,  1826. 

The  petition  of  Matthias  I.  Bovee,  praying  that  he  may  be  ad- 
mitted to  a  seat  in  this  House,  in  the  place  of  Alexander  Shel- 
don who  has  been  returned  as  a  member  elected  in  and  for  the 
county  of  Montgomery,  was  read  and  referred  to  the  committee 

•  on  privileges  and  elections. 

Assembly  Journal,  1826,  page  45. 

Report  of  Committee  in  Favor  of  Mr.  Sheldon. 

In  Assembly,  January  16,  1826. 

Mr.  Woodcock,  from  the  committee  on  privileges  and  elections, 
to  whom  was  referred  the  petition  of  Matthias  I.  Bovee,  of  the 
county  of  Montgomery, praying  that  the  seat  of  Alexander  Sheldon, 
a*member  of  this  House,  might  be  vacated,  and  the  petitioner  ad- 
mitted to  a  seat  in  this  House,  reported : 

That,  from  a  certified  copy  of  the  canvass  of  the  several  towns 
of  tlie  county  of  Montgomery,  duly  authenticated  under  the  hand 
and  «cal  of  the  clerk  of  the  said  county,  it  appears  that  there  were 
given,  in  the  several  towns  in  said  county,  for  the  petitioner  Mat- 
thias T.  Bovee,  two  thousand  seven  hundred  and  fifteen  votes;  and 
for  the  sitting  member,  Alexander  Sheldon,  two  thousand  seven 
hundred  and  twelve  votes. 

9 

That  in  addition  to  the  above  number  of  votes  thus  canvassed,  it 
appears  that  nine  scattering  votes,  of  the  following  description, 
were  canvassed  and  returned  by  the  town  inspectors  to  the  county 
canvassers  as  scattering  votes,  to  wit:  two  votes  in  the  town  of 
Johnstown,  one  given  for  Alexander  Sheldin  the  other  given  for 
Elexander  Sheldon;  three  votes  in  the  town  of  Root  for  Alexr. 
Sheldon;  two  votes  in  the  town  of  Glen  for  Alx.  Sheldon,  one 
vote  in  the  same  town  for  A.  Sheldon;  and  one  vote  in  the  town  of 
Oppenheim,  for  Alex.  Sheldon. 
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The  committee  further  report,  that  nine  scattering  votes  were 
also  returned  by  said  town  inspectors  to  the  canvassers  of  8ai3 
county,  of  the  following  description,  to  wit:  one  vote  in  the  town 
of  Minden  for  Matthias  Bover;  three  votes  in  the  town  of  Florida 
for  M.  I.  Bover;  one  vote  in  the  town  of  Amsterdam  for  M.  Bovee, 
one  vote  in  the  same  town  for  M.  I.  Bovee,  one  vote  In  the  same 
town  for  Bovee,  and  one  vote  in  the  town  of  Broadalbin  for  Mat- 
thias Bovee. 

It  also  appears  that  the  board  of  canvassers  in  said  county  of 
Montgomery,  canvassed  and  allowed  to  the  said  Alexander  Sheldon, 
the  following  five  votes  of  the  said  scattering  votes,  to  wit:  one 
vote  for  Alexander  Sheldin,  one  vote  for  Elexander  Sheldon,  and 
three  votes  for  Alex'r  Sheldon;  and  disallowed  to  the  said  Matthias 
I.  Bovee  the  nine  scattering  votes  returned  as  aforesaid. 

The  above  facts  were  proved  to  the  committee,  and  admitted  by 
the  petitioner  and  the. said  Alexander  Sheldon;  and  in  addition  to 
the  above  facts,  the  petitioner  offered  to  prove, 

1.  That  he  is  a  native  of  the  town  of  Amsterdam,  in  the  county 
of  Montgomery;  and,  with  the  exception  of  two  years,  has  always 
resided  in  that  town. 

2.  That  the  petitioner  has  been  well  known  in  the  county  of 
Montgomery,  and  especially  in  the  town  of  Amsterdam,  for  the 
last  ten  years. 

3.  That  there  is  no  other  person  of  the  name  of  ilatthias  Bovee, 
nor  any  other  person  of  the  name  of  Bovee,  the  initials  of  whose 
Christian  name  begins  with  M.  I.  or  M.,  except  himself. 

4.  Tliat  the  petitioner  was  nominated  as  a  candidate  for  the  As- 
sembly from  the  county  of  Montgomeiy,  several  weeks  before 
election;  and  that  it  was  well  known  to  the  electors  of  that  county, 
that  he  was  such  candidate,  and  also  that  there  was  no  other  person 
of  the  name  of  Bovee,  known  as  such  candidate,  but  himself. 

5.  That  one  of  the  scattering  defective  ballots  having  on  it  the 
name  of  M.  I.  Bovee  was  given  by  Jabez  Livermore,  of  the  town  of 
Florida,  that  another  of  the  same  description  was  given  by  David 
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Brewer  of  the  same  town,  and  that  another  ballot  having  on  it  the 
name  of  M.  Bovee,  was  given  by  Peter  D.  Graff,  of  the  town  of 
Amsterdam,  and  that  each  of  those  persons  intended  to  vote  for 
the  said  petitioner,  and  would  prove  by  those  persons  that  snch 
were  their  intention. 

6.  That  there  is  another  person  of  full  age  in  the  county  of 
Montgomery,  of  the  name  of  Alexander  Sheldon,  besides  the  sit- 
ting member,  and  also  another  by  the  name  of  Sheldon  whose 
Christian  name  begins  with  the  letter  A. 

On  the  part  of  the  sitting  member  it  was  proposed  to  prove, 

1.  That  there  is  no  man  in  the  county  of  Montgomery  by  the 
name  of  Sheldon,  the  initial  of  whose  name  is  A.  except  himself 
and  his  son,  whose  name  is  Alexander  Sheldon,  Jr.,  and  who  is  a 
minor. 

That  there  is  a  man  of  full  age  residing  in  the  county  of  Mont- 
gomery whose  name  is  Matthias  Bovee. 

The  committee,  for  the  purpose  of  bringing  an  important  ques- 
tion before  the  House,  grant  the  position  that  all  the  facts  proposed 
to  be  proved  by  the  petitioner  and  the  sitting  members  are  sub- 
stantially true  and  could  be  proved. 

The  question  then  is,  was  it  the  duty  of  the  committee  to  have 
received  the  evidence? 

A  majority  of  the  committee,  after  a  deliberate  and  careful  ex- 
amination, have  decided  that  thev  would  not  hear  the  testimonv, 
that  it  would  be  dangerous  and  improper. 

The  whole  of  the  points,  as  projxxsed  to  be  proved  by  the  peti- 
tioner and  the  sitting  member,  embrace  this  one  important  question. 
The  admission  of  testimony  to  show  the  intent  of  the  voter.  Would 
it  be  safe,  would  it  be  for  the  furtherance  of  justice  to  admit  affi- 
davits or  hear  parol  evidence  to  show  that  intention?  Would  it 
not  open  a  door  to  fraud  and  perjury,  and  more  than  balance  the 
inestimable  privilege  which  every  freeman  enjoys,  the  right  to 
his  elective  franchise?  A  majority  of  your  committee  believed 
it  would.     They  have  laid  down  this  principle,  that  they  would 
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not  go  beyond  the  ballot  box  to  inquire  for  whom  was  the  vote 
given.  Neither  would  they  inquire  whether  any  other  person  of 
the  some  or  a  similar  name  did  or  did  not  reside  in  the  same  county 
with  the  petitioner  and  sitting  member;  but  that  possessing  a  su- 
pervisory power  over  the  canvass  of  the  town  inspectors,  and  the 
canvass  of  the  county  canvassers,  they  would  review  and  canvass 
them  and  the  ballots  as  far  as  they  were  identified  to  have  been 
given  at  the  poll  hj  an  elector. 

It  is  with  great  deference  that  your  committee  have  submitted 
to  the  House  this  opinion.  But  believing  that  it  is  the  solemn  duty 
of  a  committee  fearlessly  to  examine  and  pronounce  their  judg- 
ment upon  all  subjects  which  the  House  gives  them  in  charge; 
aind  in  coming  to  this  conclusion  they  are  aware  that  they  have 
confined  themselves  to  rules  more  limited  than  the  rules  adopted 
by  the  Congress  of  the  United  States.  But  believing  the  rules 
thus  adopted  more  safe,  and  less  liable  to  be  perverted  for  bad  pur- 
poses, they  have  adopted  them,  leaving  it  to  the  good  sense  of 
this  House  to  correct  the  errors  of  your  committee. 

The  only  remaining  duty  for  the  committee. was  the  canvass  of 
the  nine  scattering  votes  given  as  aforesaid  for  the  petitioner,  and 
the  nine  scattering  votes  given  for  the  sitting  member,  as  returned 
by  the  town  inspectors  to  the  county  canvassers.  In  performing 
this  duty  a  majority  of  the  committee  have  adopted  some  of  the 
rules  laid  down  by  the  State  canvassers,  to  wit:  that  the  want  of  a 
middle  letter  in  the  name  of  the  person  voted  for  is  fatal  and 
cannot  be  allowed;  and  that  the  natural  or  usual  and  accepted  ab- 
breviation of  the  Christian  name  should  be  allowed;  that  they  will 
not  search  for  the  intention  of  the  voter;  that  the  vote  must  be 
written  or  printed,  or  partly  written  or  partly  printed,  with  the 
name  at  full  length,  or  the  Christian  name  abbreviated  in  the 
usual  and  received  acceptation  of  abbreviations. 

In  coming  to  this  decision  the  committee  have  not  considered 
that  they  are  confined  to  the  same  limits  in  giving  the  same  con- 
struction to  votes  as  the  canvassers  of  the  State.     They  admit  the 
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right  of  this  House  to  judge  of  its  own  members  and  pass  on 
votes  given,  and  the  intention  of  the  voter. 

But  the  safety  of  a  principle  in  canvassing,  beyond  the  one 
adopted  by  your  committee,  admits  of  serious  doubts.  In  its  a.p- 
plication  it  might  be  dangerous,  and  the  question  is  seriously  put 
to  the  House,  whether  the  purity  of  your  elections,  and  the  intent 
of  the  elector,  will  not  be  better  preserved  and  understood,  than 
by  adopting  a  rule,  the  bounds  of  which  it  would  be  difficult  to  fix? 

The  rule  the  committee  have  adopted  embraces  within  itself  its 
own  evidence,  unaided  by  the  frailty  of  memory,  or  liable  to  be 
perverted  by  prejudice  or  misconstruction.  In  pursuance  of  this 
rule,  a  majority  of  the  committee  have  come  to  the  following  re^ 
suit:  They  do  not  allow  the  petitioner  either  of  the  nine  scattering 
votes;  that  they  do  not  allow  to  the  sitting  member  the  five  follow- 
ing scattering  votes,  which  were  allowed  by  the  county  canvassers, 
viz.:  One  vote  for  Alexander  Sheldin,  one  vote  for  Elexander 
Sheldon,  and  three  votes  for  Alex  Sheldon.  This  canvass  gives 
to  the  said  Alexander  Sheldon,  a  greater  number  of  votes  for  mem- 
ber of  Assembly  than  were  given  to  the  petitioner. 

A  majority  of  the  committee  are  of  the  opinion  that  the  sitting 
member,  Alexander  Sheldon,  was,  at  the  last  anniversary  election, 
held  in  the  county  of  Montgomery  duly  elected  a  member  of  this 
House,  and;  entitled  to  retain  his  seat  therein,  and  have  instructed 
their  chairman  to  offer  the  following  resolution: 

Resolvedj  That  the  petitioner  have  leave  to  withdraw  his  petition. 

Ordered,  That  the  same  do  lie  upon  the  table. 

Ordered,  That  the  usual  number  of  copies  of  the  same  be  printed 
for  the  use  of  the  Legislature. 
Assembly  Journal,  1826,  pages  167,  168. 

Committee  of  the  Whole. 

In  Assembly,  January  23,  1826. 

The  House  resolved  itself  into  a  committee  of  the  whole,  on  the 
resolution  reported  by. the  committee  on  privileges  and  elections, 
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on  the  petition  of  Matthias  J.  Bovee,  for  permission  to  take  his  seat 
as  a  member  of  this  House,  in  the  place  of  Alexander  Sheldon,  and 
after  some  time  spent  thereon  Mr.  Speaker  resumed  the  chair,  and 
Mr.  £.  W.  King  from  the  said  committee,  reported  that  the  com- 
mittee had  agree<i  to  amend  the  said  resolution,  by  striking  out 
the  sanae,  and  inserting  instead  thereof  the  following: 

Resolved  (as  the  sense  of  this  committee),  That  Alexander  Shel- 
don is  not  entitled  to  a  seat  in  this  House. 

Resolved  (as  the  sense  of  this  committee),  That  Matthias  J, 
Bovee  is  entitled  to  a  seat  in  this  House. 

Which  he  was  directed  to  report  to  the  House,  and  he  read  the 
report  in  his  place,  and  delivered  the  same  at  the  table,  where  it 
yruB  again  read;  thereupon, 

Orderedy  That  the  question  on  agreeing  with  the  committee  of 
the  whole,  in  their  preceding  report,  be  po8t89ned  until  to-morrow. 
Assembly  Journal,  1826,  page  341. 

RSPOBT    CONSIBEBBD. 

In  Assembly,  January  24,  1826. 

The  House  proceeded  to  the  consideration  of  the  report  of  the 

•.  • .      ... 

committee  of  the  whole  on  the  resolution  reported  by  the  committee 
on  privileges  and  elections,  on  the  petition  of  Matthias  J.  Bovee  for 
permission  to  take  his  seat  as  a  member  of  this  House,  in  the  place 
of  Alexander  Sheldon.     Thereupon, 

The  resolutions  reported  by  the  committee  of  the  whole  were 
read  in  the  words  following: 

•  

Resolved  (as  the  sense  of  this  committee),  That  Alexander  Shel- 
don is  not  entitled  to  a  seat  in  this  House. 

Resolved  (as  the  sense  of  this  committee).  That  Matthias  J. 
Bovee  is  entitled  to  a  seat  in  this  House. 

Debates  were  had  upon  the  first  of  the  said  resolutions,  and  the 
questions  bein^  put  whether  the  House  would  agree  with  the  com- 
mittee of  the  whole  in  that  part  of  their  report,  and  it  was  deter- 
mined in  the  affirmative. 

Ayes,  69.    Nays,  66. 


68        Cases  of  Contested  Elections  to  Seats  in  the 

Thereupon,  debates  were  had  upon  the  second  of  thd  said  reso- 
lutionSy  and  the  question  being  put  whether  the  House  would  agree 
with  the  committee  of  the  whole  in  that  part  of  their  said  report^ 
and  it  was  determined  in  the  affirmative. 

Ayes,  61.     Nays,  54. 

Thereupon, 

Resolvedj  That  Alexander  Sheldon  is  not  entitled  to  a  seat  in 

this  House. 

Resolved,  That  Matthias  J.  Bovee  is  entitled  to  a  seat  in  this 
House. 

Assembly  Journal,  1826,  pages  343-345. 


Case  of  Edward  Suifeni  and  Abraham  Onmee,  Sookland  County. 

Petition  Presented. 

In  Assembly,  January  6,  1826. 

The  petition  of  Edward  Suffem,  of  the  county  of  Bockland, 
praying  for  permission  to  take  his  seat  as  a  member  of  this  House, 
in  the  place  of  Abraham  Gumee,  the  member  returned  from  that 
county,  was  read  and  referred  to  the  committee  on  privileges  and 
elections. 
Assembly  Journal,  1826,  page  46. 

Bepobt  of  Committee. 

In  Assembly,  January  18,  1826. 

Mr.  Woodcock,  from  the  committee  on  privileges  and  elections, 
to  whom  was  referred  the  petition  of  Edward  SuflFem,  contesting 
the  seat  of  Abraham  Gumee,  the  sitting  member  from  the  county 
of  Rockland,  reported: 

That  they  have  had  the  same  under  consideration  and  that  the 
following  facts  are  proved:  That,  at  the  last  anniversary  election, 
held  in  the  county  of  Bockland,  for  member  of  Assembly,  the  clerk 
of  said  county  certified  that  three  hundred  and  ninety-five  votes 
were  given  for  the  petitioner  for  member  of  Assembly,  and  that 
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three  huiidred  and  ninety-six  votes  wero  given  for  the  said  Abra- 
ham Gumee,  the  sitting  member.  In  addition  to  the  three  hun* 
dred  and  ninety-five  votes  given  for  the  petitioner  as  aforesaid,  the 
petitioner  claims  to  have  allowed  a  vote  given  for  him  in  the  town 
of  Hempstead,  which  vote  is  annexed  to  the  affidavit  of  Tunis 
Cooper,  in  which  affidavit  the  said  Tunis  Cooper  swears  that  he 
is  the  town  clerk  of  the  town  of  Hempstead,  and  was  one  of  the 
inspectors  of  election  of  said  town  at  the  last  election;  that  the 
vote  was  taken  from  the  Assembly  ballot  box,  and  was  not  allowed 
and  canvassed  for  the  said  petitioner;  the  same  fact  is  also  proved 
by  the  affidavit  of  Garret  A.  Haring,  who  was  one  of  the  inspectors 
of  the  election^  of  said  town  of.  Hempstead,  the  same  fact  is  also 
proved  by  the  affidavit  of  Harman  Goetschius,  who  was  one  of  the 
clerks  of  the  board  of  inc^ctors  for  said  town.  From  these  affi- 
davits^ a  majority  of  the  committee  are  satisfied  that  the  vote  an- 
nexed to  the  affidavit  of  the  said  Tunis  Cooper  was  a  vote  given 
in  the  town  of  Hempstead  for  the  petitioner,  and  that  it  was  not 
rejected  by  the  inspectors  of  said  town,  on  the  ground  of  the  bal- 
lots in  the  box  exceeding  in  number  the  list  of  the  same  kept  by 
the  clerks.  A  majority  of  the  committee  have  canvassed'  and 
allowed  said  vote  to  the  petitioner.  The  petitioner  further  claims 
to  be  allowed  a  vote  given  in  the  said  town  of  Hempstead,  which 
through  the  mistake  of  the  inspectors  was  put  into  the  electoral 
ballot  box  having  the  name  of  the  petitioner  for  member  of  As- 
sembly thereon.  .  This  fact  was  satisfactorily  proved  by  the  affi- 
davit of  the  said  Garret  A.  Haring  and  Harman  Goetschius.  This 
vote  a  majority  of  the  committee  have  canvassed  and  allowed  to 
the  petitioner,  which  gives  him  a  majority  of  one  over  the  sitting 
member.  The  petitioner  further  claimed  to  have  allowed  a  vote 
given  in  the  town  of  Ortpige,  and  which  vote  is  annexed  to  the 
affidavit  of  Richard  Blauvelt.  This  vote  was  unanimously  rejected 
by  the  committee.  The  petitioner  further  claimed  that  a  vote 
given  in  the  town  of  Claxkstown  for  Abraham  Gur  or  Gum  was 
allowed  to  the  sitting  member,  and  that  said  vote  ought  to  have 
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been  rejected.  The  committee  were  unanimously  of  opinion  that 
this  vote  ought  to  be  allowed.  It  further  apf^eared  that  the  in- 
spectors of  the  towns  of  Clarkstown,  Hempstead  and  Orange  al- 
lowed votes  which  were  written  Abram  Oumee,  to  the  sitting 
member.  The  petitioner  contended  that  these  votes  ought  to  have 
been  rejected.  They  were  allowed  by  the  committee.  The  com- 
mittee have  thus  briefly  stated  the  facts  in  the  case  which  will 
be  fully  shown  by  the  documents  accompanying  this  report.  The 
allowance  of  the  two  votes  for  the  petitioner,  beyond  the  ca^ivass 
of  the  town  inspectors^  is  a  question  of  fact  and  does  not  in  the 
opinion  of  the  committee  violate  any  principle  as  laid  down  by 
them  in  the  case  of  Matthias  J.  Bovee.  A  majority  of  the  comr 
mittee  are  therefore  of  opinion  that  the  seat  of  the  said  Abraham* 
Qumee  should  be  vacated  and  the  petitioner  admitted  a  member 
of  this  House,  and  have  instructed  their  chairman  to  offer  the  fol- 
lowing resolution: 

Resolved,  That  Edward  Suffern  ought  to  take  his  seat  as  a  mem- 
ber  of  the  House  of  Assembly,  duly  elected  in  the  county  of  Hock- 
land,  in  the  place  of  Abraham  Gumee,  the  sitting  member,  and 
that  the  seat  of  the  said  Abraham  Gumee,  the  sitting  member,  be 
vacated  accordingly;  thereupon, 

Orderedy  That  the  said  report  and  resolution  be  committed  to  a 
committee  of  the  whole  house. 

Ordered^  That  the  usual  number  of  copies  of  the  same  be  printed 
for  the  use  of  the  Legislature. 
Assembly  Journal,  1826,  pages  193,  194. 

Bepobt  Considebsd. 

In  Assembly,  January  26, 1826. 

The  House  proceeded  to  the  consideration  of  the  amendment 
offered  by  Mr.  Eoot  to  the  report  of  the  committee  on  privileges 
and  elections  on  the  petition  of  Edward  Suffem  for  permission  to 
take  his  seat  as  a  member  of  this  House  in  the  place  of  Abraham 
Gumee;  the  said  amendment  being  to  strike  out  that  part  of  the 
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report  granting  the  petitioner  leave  to  withdraw  his  petition,  and 
inserting  instead  thereof  the  words  following,  to  wit: 

Resolvedy  That  Abraham  Gumee  is  not  entitled  to  a  seat  in 
this  House. 

Resolvedy  That  Edward  Suffem  is  entitled  to  a  seat  in  this 
House. 

Debates  were  had  upon  the  first  resolution  proposed  as  an  amend- 
ment by  Mr.  Root,  and  the  question  being  put  whether  the  House 
would  agree  thereto,  it  was  determined  in  the  affirmative. 

Ayes,  58.     Nays,  43. 
Assembly  Journal,  1826,  page  367. 

In  Assembly,  January  27,  1826. 

Mr.  Woods  made  a  motion  that  the  House  should  agree  to  recon- 
sider their  vote  of  yesterday  on  the  resolution  declaring  that  Abra- 
ham Gumee  is  not  entitled  to  a  seat  in  this  House. 

Debates  were  had  upon  the  said  motion  of  Mr.  Woods,  and  the 
question  being  put  whether  the  House  would  agree  thereto,  it  was 
determined  in  the  negative. 

Nays,  57.     Ayes,  46. 

Mr.  Suffem  awarded  seat. 

Thereupon,  the  House  proceeded  to  the  consideration  of  the  see- 
ond  amendment  offered  by  Mr.  Root  to  amend  the  report  of  the 
committee  on  privileges  and  elections  on  the  petition  of  Edward 
Suffem  for  permission  to  take  his  seat  as  a  member  of  this  House  in 
the  place  of  Abraham  Gumee,  by  striking  out  of  the  said  report 
so  much  thereof  as  grants  the  petitioner  leave  to  withdraw  his 
petition,  and  inserting  instead  thereof  the  words  following,  to  wit: 

Resolvedy  That  Edward  Suffem  is  entitled  to  a  seat  in  this 
House. 

Debates  were  had  thereon,  and  the  question  being  put  whether 
the  House  would  agree  to  the  said  amendment  offered  by  Mr.  Root, 
and  it  was  determined  in  the  affirmative. 

Thereupon,  Mr.  Suffem  appeared  in  the  Assembly  Chamber. 
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Ordei^edy  That  Mr.  Thompson  and  Mr.  Foote  be  a  committee  to 
attend  with  Mr.  SuiFem  before  some  proper  officer  and  see  him: 
duly  qualified. 

Mr.  Thompson  reported  that,  pursuant  to  the  order  of  the  House, 
Mr.  Foote  and  himself  had  attended  with  Mr.  Suffem  before 
Samuel  A.  Talcott,  Esq.,  Attorney-General  of  this  State,  and  seen 
him  duly  qualified;  thereupon, 

Orderedy  That  Mr.  Suffem  do  take  his  seat. 
Assembly  Journal,. 1826,  pages  3Y1,  372. 


Case  of  John  Fowks,  Jr.,  and  Thomas  Tabor,  2d. 

Dutchess  County  —  Petition  Presented. 

In  Assembly,  January  9,  1826. 

The  petition  of  John  Fowks,  Jr.,  of  Dutchess  county,  praying  that 
he  may  be  admitted  to  a  seat  in  this  House  as  a  member  from  the 
county  of  Dutchess,  in  the  place  of  Thomas  Tabor,  2d,  who  was 
returned  as  a  member  from  that  county,  was  read,  and  referred 
to  the  committee  on  privileges  and  elections. 

Assembly  Journal,  1826,  page  53. 

Report  of  Committee  —  Mr.  Fowks  Awarded  Seat. 

In  Assembly,  January  10,  1826. 

Mr.  Woodcock,  from  the  committee  on  privileges  and  elections^ 
to  whom  was  referred  the  petition  of  John  Fowks,  Jr.,  of  the 
county  of  Dutchess,  claiming  the  seat  of  Thomas  Tabor,  2d,  who  was 
returned  duly  elected  a  member  of  Assembly  from  said  county, 
reported : 

That  from  a  certificate  of  the  clerk  of  the  county  of  Dutchess, 
containing  a  copy  of  the  canvass  of  votes  for  members  of  Assem- 
bly, at  the  last  anniversary  election,  it  appears  that  Thomas  Tabor, 
2d,  had  two  thousand  nine  hundred  and  thirty-two  votes,  and  that 
the  petitioner,  John  Fowks,  Jr.,  had  two  thousand  eight  hundred 
and  eighty-eight  votes. 


Assembly  of  the  State  of  New  Yobk.  73 

The  petitioner  alleges  that,  in  the  town  of  Red  Hook,  two  hun- 
dred and  thirty-nine  votes  were  given  for  the  petitioner,  and  that 
the  same  were  returned  by  the  inspectors  of  the  board  of  the  elec- 
tion to  the  clerk  of  the  county,  omitting  the  word,  junior,  to  the 
name  of  the  petitioner,  by  which  mistake  or  omission,  the  said 
two  hndred  and  thirty-nine  votes,  given  in  the  said  town  of  Red 
Hook  for  John  Fowks,  Jr.,  were  not  allowed  to  the  petitioner. 
This  fact  is  proved  by  the  affidavits  of  the  supervisor  and  assessors 
of  the  said  town  of  Red  Hook.  And  further,  the  clerk  of  the 
board  of  inspectors  of  said  town  swears,  that  in  copying  the  town 
canvass  in  the  name  of  John  Fowks,  Jr.,  by  mistake,  he  omitted 
the  junior. 

The  committee  are  satisfied  that  the  two  hundred  and  thirty- 
nine  votes,  given  in  the  town  of  Red  Hook,  ought  to  be  counted 
for  the  petitioner,  which  number  added  to  the  votes  counted  for 
the  petitioner,  by  the  county  canvassers,  gives  him  a  majority  over 
the  said  Thomas  Tabor,  2d,  of  one  hundred  and  ninety-five  votes. 

The  committee,  from  the  whole  case,  are  unanimousfy  of  the 
opinion  that  the  seat  of  Thomas  Tabor,  2d,  be  vacated,  and  that  the 
petitioner  be  admitted  as  a  member  of  this  House,  and  have 
directed  their  chairman  to  present  the  following  resolution: 

Resolvedy  That  John  Fowks,  Jr.,  ought  to  be  permitted  to  take 
his  seat  as  a  member  of  Assembly,  duly  elected  in  the  county  of 
Dutchess,  in  the  place  of  Thomas  Tabor,  2d,  the  member  returned 
from  the  said  county  of  Dutchess,  and  that  the  seat  of  the  said 
Thomas  Tabor,  2d,  be  vacated  accordingly.     Thereupon, 

Resolved,  That  John  Fowks,  Jr.,  ought  to  be  permitted  to  take 
his  seat  as  a  member  of  Assembly,  duly  elected  ifa.  the  county  of 
Dutchess,  in  the  place  of  Thomas  Tabor,  2d,  the  member  returned 
to  this  House  from  the  said  county  of  Dutchess;  and  that  the  seat 
of  the  said  Thomas  Tabor,  2d,  be  vacated  accordingly. 

Thereupon,  Mr.  Fowks,  a  member  of  Assembly  elected  in  and 
for  the  county  of  Dutchess,  appeared  in  the  Assembly  chamber. 

Orderedy  That  Mr.  Granger  and  Mr.  Jewitt  wait  upon  him  be- 
fore some  proper  oflScer  and  see  him  duly  qualified. 
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Mr.  Granger  reported,  that  pursuant  to  the  order  of  the  House, 
Mr.  Jewitt  and  himself  had  attended  with  Mr.  Fowks  before  J.  V. 
N.  Yates,  Esq.,  Secretary  of  State,  and  seen  him  duly  qualified. 

Ordered,  That  Mr.  Fowks  do  take  his  seat. 
Assembly  Journal,  1826,  pages  59,  60. 


Case  of  Edward  Allen  and  Tames  Kenyon,  Cayuga  County. 

In  Assembly,  Janitary  4, 1827. 

Petition  of  Edward  Allen  presented  and  referred. 
Assembly  Journal,  1827,  page  39. 

Bepobt  of  Committee. 

In  Assembly,  February  7, 1827. 

Mr.  Mann,  from  the  committee  on  privileges  and  elections,  to 
whom  was  referred  the  memorial  of  Edward  Allen,  praying  to  be 
admitted  to  a  seat  in  this  House,  as  one  of  the  members  elected  from 
the  county  of  Cayuga,  reported: 

That  the  county  of  Cayuga  is  entitled  to  elect  and  return  to  this 
House,  four  members;  that  the  three  attending  members  and  James 
Kenyon  received  the  greatest  number  of  votes,  and  were  returned 
as  members  duly  elected  as  members  to  this  House  for  said  coimty; 
that  your  memorialist  was  the  fifth  highest  of  several  candidates 
voted  for  at  the  last  annual  election  for  members  of  Assembly  in 
the  county  of  Cayuga,  who  alleges  that  the  said  James  Kenyon 
was  at  the  time  of  the  said  election,  and  still  is,  a  minister  of  the 
gospel,  of  the  denomination  of  the  Society  of  Quakers  or  Friends, 
and  not  eligible  to  or  capable  of  holding  a  seat  in  this  House,  and 
of  which  the  committee  have  conclusive  evidence  that  the  said 
James  Kenyon  is  and  was  such  minister  of  the  gospel,  "  aex^ord- 
ing  to  the  rules,  regulations  and  customs  of  the  denomination  of 
Friends,  licensed,  known  and  distinguished  as  such;  and  by  the 

Ir 

fourth  section  of  the  second  article  of  the  Constitution  of  this 
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State,  *  no  minister  of  the  goepel,  or  prieet  of  any  denomination 
whatsoeyer,  sliall  at  any  time  hereafter,  under  any  pretense  or  de- 
scription whatever,  be  eligible  to  or  capable  of  holding  any  civil 
or  military  office  or  place  within  this  State/ '' 

The  committee  are  of  the  opinion  that  the  seat  of  the  said  James 
Kenyon  is  vacant. 

And  the  committee  are  further  of  the  opinion,  that  inasmuch  as 
the  votes  so  given  for  the  said  James  Kenyon,  being  a  minister  of 
the  gospel,  and  not  eligible  to  or  capable  of  holding  any  office,  civil 
or  military,  were  inoperative  andT'^id.  ^.r' 

The  committee,  therefore,  offer  for  the  consideration  of  the 
House  the  following  resolution : 

Resolved,  That  Edward  Allen  is  entitled  to  and  ought  to  take  his 
seat  in  the  House  as  a  member  of  the  Aseembly,  duly  elected  in 
the  county  of  Cayuga,  in  the  place  of  James  Kenyon,  the  member 
returned  as  elected  to  this  House- 
Ordered,  That  the  said  report  and  resolution  be  committed  to  a 
committee  of  the  wh(je  House. 
Assembly  Journal,  1827,  pages  486,  487;  see  pages  488,  498,  409. 

In  Assembly,  February  23,  1827. 

Bepobt  Conbidebed  in  Committee  of  the  Whole  —  Both  Mr. 
Allen  and  Mr.  Kenyon  Denied  Seats. 

The  House  then  again  proceeded  to  the  consideration  of  the 
report  of  the  committee  on  privileges  and  elections,  on  the  petition 
of  Edward  Allen,  of  the  county  of  Cayuga,  claiming  a  seat  in  this 
Hoxise,  in  the  place  of  James  Kenyon. 

The  resolution  reported  by  the  said  committee  was  read. 

Mr.  Bucklin  moved  to  amend  the  report  of  the  committee,  by 
inserting  in  lieu  of  the  said  resolution,  the  following,  to-wit: 

Resolvedy  That  James  Kenyon,  being  a  minister  of  the  gospel, 
within  the  meaning  of  the  fourth  section  of  the  seventh  article  of 
the  Constitution  of  this  State,  is,  therefore,  ineligible  to  a  seat  in 
this  House. 
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Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  the  said  amendment  proposed  by  Mr.  Bucklin,  and  it  was  deter^ 
mined  in  the  affirmative. 

Ayes,  63.     Nays,  36. 

Mr.  Hay  moved  further  to  amend  the  report  of  the  said  com- 
mittee by  adding  the  following  resolution: 

Resolvedj  That  Edward  Allen  is  not  entitled  to  a  seat  in  this 
House. 

Mr.  Speaker  put  the  question,  whether  the  House  would  agree 
to  the  said  amendment  proposed  by  Mar.  Hay,  and  it  was  deter- 
mined in  the  affirmative. 

Ayes,  74.     Nays,  25.  , 

Assembly  Journal,  1827,  pages  831,  832. 


Case  of  John  A.  Bryan  and  Tames  MoGlashan. 

Cattaraugus  County  —  Petition  Presented. 

January  12,  1827. 

The  petition  of  James  MeGlashan,  of  the  coimty  of  Cattaraugus, 
praying  to  be  admitted  to  a  seat  in  this  House  in  the  place  of 
John  A.  Bryan,  the  sitting  member,  was  read  and  referred  to 
the  committee  on  privileges  and  elections. 

Assembly  Journal,  1827,  page  173. 

Report  of  Committee. 

February  26, 1827. 

Mr.  Mann,  from  the  committee  on  privileges  and  elections,  to 
whom  was  referred  the  petition  of  James  MeGlashan,  praying  to 
be  admitted  to  a  seat  in  this  House  in  the  place  of  John  A.  Bryan, 
the  sitting  member,  from  the  county  of  Cattaraugus,  reported: 
That  the  county  of  Cattaraugus  is  entitled  to  elect  and  return  to 
this  House  one  member;  that  it  appears  from  a  statement  of  the 
county  canvassers,  adnntted  to  be  correct,  that  at  the  lasj^anni- 
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yenaiy  election  three  seyeral  candidates  were  voted  for  in  said 
connty  for  member  of  Assembly,  to  wit:  the  petitioner,  James 
McOlashan,  who  had  six  hundred  and  fifty-eight  votes;  John  A. 
Biyan,  the  sitting  member,  who  had  six  hundred  and  sixty-one 
votes,  and  Joseph  McClure,  who  had  three  hundred  and  sixty-five 
votes.  In  addition  to  the  six  hundred  and  fifty-eight  votes  given 
and  canvassed  for  the  petitioner,  as  aforesaid,  he  claims  to  have 
allowed  one  vote  found  in  the  Assembly  ballot-box,  in  the  town 
of  Great  Valley,  on  which  was  written  "  Jas.  McGlash,"  for  As- 
sembly, or  "  Jas.  McGlashan,  for  Sembly."  It  was  satisfactorily 
proved  by  the  affidavit  of  Charles  Ward,  supervisor,  and  Ira  Norton 
and  Daniel  Farrington,  inspectors  of  election  of  said  town,  and 
Bichard  Green,  one  of  the  poll  clerks  (documents  herewith  sub- 
mitted, marked  "A'')>  ^^^^  ^^  abbreviated  or  misspelled  vote  writ- 
ten in  one  of  the  forms  above  stated,  supposed  by  them  to  have 
been  intended  for  the  petitioner,  was  found  in  the  Assembly  ballot- 
box,  and  rejected  on  account  of  some  irregularity  in  the  spelling 
of  the  surname  or  of  the  abbreviation  of  the  Christian  name.  The 
deponents  did  not  recollect  with  certainty  in  which  of  the  forms 
above  stated  the  name  was  written.  Ira  Norton  thought  it  was 
"  Jas.  McGlash."  It  was  also  proved  by  the  said  affidavits  that 
this  vote  was  in  the  hand-writing  of  James  Green,  an  elector  of 
said  town,  and  that  it  was  the  only  written  vote  given  for  the  peti- 
tioner in  said  town.  It  was  also  proposed  to  prove  by  affidavit  of 
James  Green  that  he  gave  to  the  inspectors  and  saw  placed  in  the 
Assembly  ballot-box  such  an  abbreviated  written  vote,  and  that 
he  intended  said  vote  for  the  petitioner. 

The  committee  are  of  the  opinion  that  to  go  beyond  the  ballot- 
box  to  ascertain  or  search  for  the  intention  of  the  voter  would  be 
setting  a  precedent  leading  to  consequences  dangerous  in  its  ap- 
plication. 

The  committee  therefore  decide  that  the  vote  was  properly  re- 
jected for  uncertainty,  and  ought  not  to  be  allowed. 

It  was  also  proved  by  the  affidavits  of  Howard  Peck,  supervisor. 
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Nathan  FoUett,  town  clerk,  and  George  Graham,  an  assessor,  of 
the'  town  of  Yorkshire,  there  was  but  one  box  for  receiving  votes 
of  Governor  and  Assembly  which  box  was  divided  into  two  apart- 
ments by  a  partition ;  that  on  the  morning  of  the  last  day  of  elec- 
tion, the  box  was  placed  upon  the  table  in  a  different  position  than 
Wore,  by  changing  ends;  that  the  inspectors  went  on  receiving, 
not  aware  of  the  altered  situation  of  the  box,  and  depositing  the 
votes  as  if  the  box  had  remained  as  on  the  former  days,  until  they 
had  received  ten  or  eleven  votes,  and  then  discovered  they  had  mis- 
placed the  votes  taken  that  morning,  by  putting  the  Assembly 
ballots  in  the  Governor  apartment,  and  the  Governor  ballots  in  the 
Assembly  apartment,  and  on  discovering  the  mistake,  made  a 
minute  on  the  poll  lists,  then  changed  ends  of  the  box  and  pro- 
ceeded correctly,  and  on  canvassing  the  votes,  the  number  so  mis- 
placed agreed  with  the  number  of  votes  received  that  morning, 
and  noted  on  the  poll  lists,  and  were  allowed.  The  petitioner  con- 
tended that  these  six  or  seven  votes  found  in  the  wrong  box,  ought 
not  to  have  been  allowed  to  the  said  John  A.  Bryan, 

The  committee,  in  order  to  decide  upon  the  admission  or  rejec- 
tion of  the  misplaced  votes,  in  the  town  of  Yorkshire,  as  well  as 
other  towns  in  this  county,  have  perceived  the  necessity  of  adopting 
some  general  principle,  by  which  they  will  be  governed,  in  passing 
upon  such  votes.  It  will  readily  be  admitted,  that  objections  may 
be  made  to  the  application  of  any  general  rule,  to  a  case  of  this 
description,  and  that  the  establishing  of  such  rule  is  attended  with 
difficulty.  The  committee,  however,  are  of  opinion,  that  when  it 
clearly  appears  the  error  has  occurred  by  the  mistake  of  the  in- 
spectors, without  the  fault  or  carelessness  of  the  voter,  neither  the 
elector  nor  candidate  ought  thereby  to  be  deprived  of  his  rights, 
but  that  such  error  should  be  corrected.  But  in  case  the  error 
accrued  from  the  negligence  or  fault  of  the  voter,  or  where  it  did 
not  appear  affirmatively  to  have  arisen  from  the  mistake  of  the 
inspector,  that  it  would  not  be  safe  or  proper  to  attempt  to  coirect 
such  errors  or  faults,  and  the  committee  have,  therefore,  adopted 
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this  rale  as  the  least  exceptionable  criterion^  in  determining  the 
admissibility  of  all  such  votes  claimed  on  either  side.  In  pursu-* 
ance  of  this  rule,  therefore,  the  committee  have  decided  that  the 
six  or  seven  votes  misplaced  in  the  town  of  Yorkshire,  hy  the  mis- 
take of  the  inspectors,  were  properly  allowed  by  these  inspectors 
to  the  sitting  member. 

It  was  also  proved,  by  the  affidavit  of  Ezra  Canfield,  inspector  of 
Little  Valley,  marked  H,  that  during  the  election,  an  elector  of- 
fered a  vote  which  he  said  was  a  Congress  vote,  and  which  was  put 
in  the  Congress  box;  the  elector  immediately  after  observed  and 
offered  to  swear  that  he  had  mistaken  his  vote,  and  put  his  As- 
sembly vote,  which  was  for  John  A.  Bryan,  in  the  Congress  box, 
whereupon  the  inspectors  agreed  that  if  one  vote  for  John  A. 
Bryan,  for  member  of  Assembly,  should  be  found  in  the  Congress 
box,  it  should  be  allowed  to  him;  and  that  on  canvassing,  one  such 
vote  for  John  A.  Bryan  was  found  in  the  Congress  box,  and  was 
canvassed  and  allowed  to  said  Bryan. 

The  petitioner  contended,  and  the  committee  decided,  that  this 
vote  ought  not  to  have  been  allowed  to  sai^  Bryan. 

The  petitioner  then  claimed  to  have  allowed  to  him  ten  votes 
found  in  wrong  boxes,  and  not  coimted  to  him  on  canvassing,  and 
to  show  himself  entitled  to  such  votes  he  proved,  by  the  affidavit 
of  Benjamin  Clark,  one  of  the  inspectors  of  the  town  of  Randolph, 
and  marked  B,  that  on  canvassing  the  votes  of  that  town  one  vote 
for  James  McGlashan,  member  of  Assembly,  was  found  in  the 
Congress  ballot-box;  also  one  vote  in  the  Governor  ballot-box  with 
the  name  of  James  McGlashan,  member  of  Assembly,  thereon; 
also  one  vote  in  the  Governor's  box  with  barely  the  name  of  James 
McGlashan  thereon,  without  designating  the  office;  also  one  for 
Timothy  H.  Porter,  for  member  of  Congress,  in  the  Assembly  box, 
and  one  vote  in  the  same  box  for  De  Witt  Clinton  for  Governor, 
which  votes  were  returned  as  having  been  given  for  the  offices  dis- 
tinguishing the  boxes  where  they  were  respectively  found,  and  of 
course  the  votes  for  the  petitioner  were  not  allowed  to  him  as  mem- 
ber of  the  Assembly  on  the  canvass. 


80        Cases  of  Contested  Elections  to  Seats  in  the 

It  was  also  proved,  by  the  affidavit  of  Daniel  S.  Thorpe,  marked 
C,  that  in  the  town  of  Cold  Spring,  in  canvassing,  two  votes  were 
taken  from  the  Congress  box  having  the  name  of  James  Mc- 
Glashan  thereon  for  member  of  Assembly;  that  one  vote  was  taken 
from  the  Assembly  box  having  the  name  of  Timothy  H.  Porter 
for  Congress  thereon,  which  votes  were  not  allowed,  and  that 
ninety-nine  names  appeared  on  the  Assembly  poll  list;  and  it  fur- 
ther appeared,  from  the  statement  of  the  county  canvass  aforesaid, 
that  sixty-four  votes  were  allowed  to  the  petitioner  and  thirty-two 
to  John  A.  Bryan  for  member  of  Assembly,  making  ninety-six 
votes  canvassed  from  said  town  for  member  of  Assembly, 

It  was  also  proved,  by  the  affidavits  of  the  supervisor  and  two  of 
the  assessors  of  the  town  of  Perrysburgh,  marked  D,  that  two  votes 
for  James  McGlashan  for  Assembly,  and  one  for  John  A.  Bryan 
for  member  of  Assembly,  were  found  in  the  Congress  ballot-box, 
and  three  votes  for  Timothy  H.  Porter,  member  of  Congress,  were 
found  in  the  Assembly  ballot-box,  and  that  the  number  of  names 
on  each  of  the  poll  lists  of  the  said  two  boxes  agreed  with  the  num- 
ber of  votes  found  in  each-  of  tlie  boxes  respectively,  and  that 
the  votes  so  found  in  wrong  boxes  were  not  allowed. 

It  was  also  proved,  by  the  affidavit  of  George  A.  S.  Crocker, 
supervisor  of  the  town  of  Conewango,  marked  E,  that  in  said  town 
one  hundred  and  fifty-one  names  appeared  on  the  Assembly  poll- 
list,  and  one  hundred  and  fifty  ballots  found  in  the  Assembly  bal- 
lot-box, of  which  one  hundred  and  twenty-three  ballots  were  for 
James  McGlashan,  and  twenty-six  ballots  for  John  A.  Biyan,  re- 
spectively, for  member  of  Assembly,  and  one  ballot  for  Timothy 
Porter  for  member  of  Congress;  also  that  one  hundred  and  forty 
names  were  found  on  the  Congress  poll  list  and  one  one  hundred 
and  thirty-nine  ballots  in  the  Congress  ballot-box;  also  that  two 
votes  were  found  in  the  electoral  ballot-box  for  James  McGlashan 
for  member  of  Assembly,  and  that  all  votes  found  in  the  wrong 
box  were  rejected. 

It  was  also  proved  by  the  inspectors  return  for  the  town  of  Otto, 
and  from  an  affidavit  of  John  T.  Ferris,  Veni  Plumb  and  Abel  M. 
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Butler,  inspectorB  of  election  of  said  town,  marked  F,  that  on  can- 
vassing one  vote  for  James  McGlashan  for  member  of  Assembly 
was  found  in  the  Congress  box  and  not  allowed  to  said  McGlashan. 

The  committee  are  of  opinion  that  inasmuch  as  iC  does  not  appear 
how  or  by  whose  mistake  the  said  ten  votes  claimed  by  the  petition 
were  placed  in  wrong  boxes,  the  said  votes  were  properly  rejected 
and  ought  not  to  be  allowed  to  the  petitioner. 

And  the  committee  further  report,  that  on  the  part  and  behalf 
of  the  sitting  member,  it  appears  by  the  affidavit  of  the  inspectors 
of  election  of  the  town  of  Great  Valley,  marked  I,  that  three  votes 
in  that  town  were  found  in  the  Congress  box  in  these  words  ^  As- 
sembly, John  A.  Bryan,"  and  an  equal  number  of  votes  were  found 
in  the  Assembly  ballot-box  for  Timothy  H.  Porter  for  member  of 
Congress,  also  in  the  Assembly  box  a  ballot  was  found  on  which 
the  name  of  John  A.  Bryan  appeared  twice,  and  also  a  vote  sup- 
posed to  be  intended  for  John  A.  Bryan  partly  torn,  on  which  the 
John  was  torn  cross-wise  of  the  name  so  that  the  words  A.  Bryan 
only  were  legible  thereon,  also  that  the  poll  lists  and  ballots  agreed, 
all  of  which  votes  were  rejected.  It  was  also  proved  by  the  affi- 
davit of  Jeremiah  York,  an  inspector  of  the  town  of  Randolph, 
marked  K,  that  on  canvassing  the  votes  in  said  town,  two  votes 
were  found  in  the  Assembly  box  rolled  together  in  these  wordd 
"Assembly,  John  A.  Bryan,"  which  were  immediately  destroyed 
and  not  allowed,  and  that  the  poll  list  outnumbered  the  Ballots 
exclusive  of  those,  two  votes  by  one. 

It  was  also  proved  by  the  affidavit  of  the  inspectors  of  the  town 
of  Ellicotville,  marked  L,  that  on  canvassing  the  votes  in  said  town 
one  vote  was  found  in  the  Governor  ballotrbox,  in  these  words 
"  Assembly  John  A.  Bryan,"  which  vote  was  rejected.  It  appears, 
from  the  affidavits  of  Nicholas  Berdine,  Anson  Gibbs  and  Abeliel 
H.  Stebbins,  also  marked  L,  that  said  Nicholas  Berdine,  an  elector 
in  said  town,  presented  a  vote  for  John  A.  Bryan,  which  was  put 
in  the  Governor  box  by  mistake  of  the  inspector;  that  he  immedi- 
ately offered  another  vote  for  John  A.  Bryan,  which  was  put  in 
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the  Assembly  box.  It  was  also  proved  by  the  affidavit  of  the  in- 
spectors of  election  of  Farmersville,  marked  M,  that  on  canvassing 
the  votes  in  that  town,  one  vote  was  found  in  the  Congress  ballot- 
box  in  these  words  "Assembly,  John  A.  Bryan,"  and  a  vote  in 
the  Assembly  box  for  Timothy  H.  Porter,  member  of  Congress, 
and  that  the  poll  lists  and  votes  were  even;  all  these  votes  were 
rejected,  and  not  allowed  in  the  canvass. 

The  sitting  member  claimed  to  be  allowed  eight  votes  for  those 
above  stated  to  have  been  rejected  by  the  inspectors,  and  one  other 
vote  for  a  ballot  proved  to  have  been  rejected  in  the  town  of  Perrys- 
burgh,  on  account  of  its  being  found  in  the  Congress  Ballot-box  of 
that  town;  in  all  nine  in  number.  But  the  committee  are  of  the 
opinion  that  the  said  votes  were  properly  rejected  by  the  inspectors, 
and  ought  not  to  be  allowed,  with  the  exception  of  the  vote  found 
in  the  Assembly  box,  in  the  town  of  Great  Valley,  whereon  the 
name  of  John  A.  Bryan  appeared  twice.  A  majority  of  the  com- 
mittee have  decided  that  that  ballot  ought  to  be  allowed  as  one 
vote  for  the  sitting  member.  They  see  no  good  reason  why  it 
should  be  placed  on  the  same  footing  with  two  separate  ballots 
folded  together,  as  in  the  case  of  the  votes  in  the  town  of  Randolph. 
There  is  not  the  same,  nor  indeed  any  danger  of  their  imposing  two 
votes  on  the  inspectors  in  the  place  of  one. 

The  petitioner  also  offered  to  prove,  by  sundry  affidavits  marked 
N,  that  in  the  town  of  Farmersville  the  inspectors  of  election  were 
friendly  to  the  election  of  the  sitting  member,  and  that  one  of 
them  made  a  small  bet  with  an  elector  during  election  that  said 
Bryan  would  be  the  successful  candidate.  Also,  that  after  the  poll 
was  closed,  the  inspectors  retired  to  a  different  room  from  that  in 
which  the  votes  had  been  taken,  for  the  purpose  of  canvassing,  and 
locked  themselves  therein,  with  but  two  or  three  others  known  to 
be  paiiial  to  the  election  of  the  said  Bryan,  and  continued  therein, 
refusing  admittance  to  those  without  until  they  had  finished  can- 
vassing the  Assembly  votes,  when  the  doors  were  opened  and  the 
result  proclaimed.     Also,  that  during  the  election  in  said  town, 
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one  of  the  inspectors  opened  the  Congress  ballot-box  and  took  there- 
from a  printed  ballot  and  placed  the  same  in  the  Assembly  ballot- 
box.  The  last  of  these  facts  was  proposed  to  be  proven  by  the 
affidavits  of  Solomon  Curtis,  an  elector  not  belonging  to  the  board 
<rf  inspectors,  and  John  D.  Older,  one  of  the  poll  clerks;  and  the 
affidavit  of  th€  said  Solomon  Curtis  further  stated  that  the  ballot 
80  removed  from  one  box  to  the  other  had  the  name  of  John  A. 
Bryan  printed  thereon. 

On  the  part  of  the  sitting  member  is  proposed  to  prove,  by  sev- 
eral affidavits  marked  O,  that  although  the  inspectors  did  canvass 
in  a  different  room  from  the  bar-room  of  the  tavern  where  the  votes 
were  received,  they  did  it  publicly  and  fairly;  that  they  were  in- 
duced to  retire  from  the  said  bar-room  to  avoid  the  noise,  disorder 
and  interruption  to  which  they  would  have  been  exposed  had  they 
not  so  removed;  that  the  door  of  communication  between  said  can- 
vassing room  and  the  bar-room  might  have  been  fastened,  through 
the  prudence  of  a  constable  whose  duty  it  was  to  keep  order,  but 
that  there  were  two  other  doors  in  said  retiring  room,  opening  to 
the  street,  which  were  not  fastened,  and  through  which  spectators 
were  entering  and  departing  at  pleasure  during  the  whole  time 
they  were  canvassing  to  the  number  of  from  twelve  to  sixteen  or 
more. 

The  petitioner  contended  that  on  account  of  such  irregularities 
as  he  proposed  to  prove,  the  votes  returned  by  the  said  town  of 
Farmersville  for  the  sitting  member,  which  appear  from  the  state^ 
ments  of  the  county  canvass  above  referred  to  to  have  been  sixty- 
three,  ought  to  have  been  destroyed  and  not  allowed  to  said  Bryan. 

The  committee  are  of  opinion  that,  inasmuch  as  no  corruption  is 
imputed,  this  impropriety  of  conduct  on  the  part  of  the  inspectors, 
if  fully  proved,  as  proposed,  ought  not  to  disfranchise  the  electors 
of  said  town.  As  to  the  vote  said  to  be  transferred  from  the  Con- 
gress to  the  Assembly  box,  in  Farmersville,  the  committee  are  of 
opinion  that  if  the  proof  offered  would  fully  establish  the  fact  that 
the  vote  was  for  John  A.  Bryan,  it  ought  to  be  rejected;  but  as 
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that  proof  is  not  satisfactory^  the  committee  decide  that  it  was  im- 
jwroperly  allowed. 

In  concluding  this  report,  the  committee  add  the  following 
result: 

That  by  rejecting  one  vote  allowed  to  Mr.  Bryan  by  the  in- 
spectors in  Little  Valley,  and  allowing  one  vote  for  him  rejected  in 
the  town  of  Great  Valley,  the  whole  number  of  votes  allowed  to 
him  remain  the  same  as  on  the  county  canvass,  to  wit,  six  hundred 
and  sixty-one;  and  by  rejecting  all  the  votes  claimed  by  the  peti- 
tioner, his  number  will  also  remain  the  same  as  returned  by  the 
county  canvassers,  to  wit,  six  hundred  and  fifty-eight,  leaving  a 
majority  for  Mr.  Bryan  of  three  votes;  and,  by  allowing  the  votes 
rejected  by  the  inspectors  for  each  of  the  candidates,  the  sitting 
member  will  still  have  a  majority  of  one.  The  committee,  there- 
fore, offer  the  following  resolution: 

Resolvedy  That  the  prayer  of  the  petitioner  ought  not  to  be 
granted. 

Ordered,  That  the  said  report  be  committed  to  a  committee  of 
the  whole  House. 

Ordered,  That  the  usual  number  of  copies  of  the  said  report  be 
printed  for  the  use  of  the  Legislature. 
Assembly  Journal,  1827,  pages  670,  671,  672,  673,  674.     Further 

proceedings,  page  714. 

Committee  of  the  Whole  —  John  A.  Bryan  Eetains  His 

Seat. 

March  6,  1827. 

The  House  resolved  itself  into  a  committee  of  the  whole,  on  the 
report  of  the  committee  of  privileges  and  elections,  on  the  petition 
of  James  McGlashan,  of  the  county  of  Cattaraugus,  praying  to  be 
admitted  to  a  seat  in  this  House,  in  the  place  of  John  A.  Bryan, 
the  sitting  member,  and  after  some  time  spent  thereon,  Mr.  Speaker 
resumed  the  chair,  and  Mr.  Hamilton,  from  the  said  committee, 
reported,  that  in  proceeding  on  the  said  report,  the  committee  had 
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agreed  to  the  resolution  reported  by  the  said  committee,  which  he 
was  directed  to  report  to  the  House,  and  he  read  the  same  in  his 
place  and  delivered  it  at  the  table,  where  it  was  again  read,  in  the 
words  following,  to-wit: 

Besolvedf  That  the  prayer  of  the  petitioner  ought  not  to  be 
granted. 

Mr.  Speaker  put  the  question,  whether  the  House  would  agree 
to  the  said  resolution,  and  it  was  determined  in  the  affirmative. 

Ayes,  71.     Nays,  13. 
Aflsembly  Journal,  1827,  page  720. 


Case  of  S.  Sidney  Breese  and  Lewis  Parker. 

Oneida  Couxty. 

In  Assembly,  January  3,  1828. 

Petition  of  S.  Sidney  Breese  presented. 
Assembly  Journal,  1828,  page  21. 

In  Assembly,  January  4,  1828. 
Report  of  Committee  —  S.  Sidney  Bbeese  Awarded  the  Seat. 

Mr,  Edgarton,  from  the  committee  on  privileges  and  elections,  to 
whom  was  referred  tlie  petition  of  S.  Sidney  Breese,  of  the  county 
of  Oneida,  claiming  a  seat  in  this  House,  in  the  place  of  Lewis 
Parker,  the  member  returned,  reported: 

That  the  committee  having  investigated  the  subject  committed 
to  their  charge,  find  the  following  facts  clearly  substantiated,  which 
are  in  accordance  with  the  prayer  of  the  petitioner: 

First,  that  S.  Sidnev  Breese  was  a  candidate  for  the  office  of 
member  of  Assembly  in  and  for  the  county  of  Oneida,  at  the  last 
annual  election,  held  on  the  fifth,  sixth  and  seventh  days  of  No- 
vember last.  At  which  election,  from  the  documents  furnished 
the  committee  and  from  the  returns  of  the  countv  board  of  can- 
vassers,  it  fully  appears  that  two  thousand  nine  hundred  and  eighty- 
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five  votes  were  given  and  allowed  to  the  said  S.  Sidney  Breese,  f  ixmi 
twenty-one  towns  out  of  twenty-four  of  which  the  county  of  Oneida 
IB  composed.  It  appears  that  in  the  three  remaining  towns,  viz., 
Verona,  Vienna  and  Paris,  five  hundred  and  nine  votes  were  given 
for  Sidney  8.  Breese,  Samuel  S.  Breese  and  Samuel  Sidney 
Breese,  all  of  which  were  rejected  by  the  board  of  county  can- 
vassers, and  by  them  considered  as  scattering  votes. 

If  the  intention  of  the  electors,  in  giving  their  votes,  were  the 
criterion  by  which  the  canvassers  were  to  be  governed,  the  comr 
inittee  would  be  of  the  opinion  that  the  board  erred  in  their  re- 
jection. But  the  affidavits  of  three  of  the  inspectors  of  the  town 
of  Verona  show  that  two  hundred  and  eighty-six  votes  in  that  town 
were  in  truth  and  in  fact  given  for  S.  Sidney  Breese,  the  true  name 
of  the  petitioner;  and  by  a  mistake  in  the  town  inspectors  returned 
to  the  county  board  for  Sidney  S.  Breese.  The  error  therefore 
lies  with  the  town  inspectors,  and  not  with  the  county  board. 

It  further  appears,  by  the  affidavits  of  two  of  the  inspectors  of 
the  town  of  Paris,  that  eighty-four  votes  were  given  for  S.  Sidney 
Breese,  the  right  name  of  the  petitioner;  but  by  a  mistake  in  the 
town  inspectors  in  making  their  return  they  were  returned  for 
Samuel  S.  Breese. 

It  further  appears,  by  the  affidavits  of  three  of  the  inspectors  of 
the  town  of  Vienna,  that  one  hundred  and  thirty-seven  votes  were 
civen  in  that  town  for  S.  Sidney  Breese,  and  by  a  similar  mistake 
returned  to  the  county  board  as  for  Samuel  Sidney  Breese. 

In  addition  to  these  conclusive  facts  is  subjoined  the  letter  of 
Linas  Parker,  who  holds  the  certificate  of  election  as  member  of 
Assembly  from  that  county,  marked  Xo.  6,  to  which  the  committee 
beg  leave  to  refer;  which  states  that  he  shall  not  claim  the  seat  to 
which  his  certificate  entitles  him,  without  he  legally  and  equitably 
ought  to  hold  it;  which  letter  is  in  the  words  following,  to  wit: 

Vienna,  November  21,  1827. 
I>EAB  Sir  —  Your  son  informs  me  you  intend  to  claim  the  seat 
in  the  Legislature  of  this  State  for  which  I  have  the  certificate* 
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It  would  be  very  unpleasant  for  me  to  contend  with  any  man  in 

this  casoj  and  more  particularly  with  one  with  whom  I  have  no 

reason  to  be  otherwise  than  on  the  most  friendly  terms.     But  it 

would  give  me  extreme  pain  if  I  believed  any  person  with  whom  I 

am  acquainted  should  be  so  imchaxitable  as  to  believe  I  wished 

to  occupy  a  seat  in  the  Legislature  of  this  State  to  which  I  am  not 

l^ally  and  equitably  entitled. 

Therefore,  my  present  impression  is,  that  I  shall  not  presume  to 

dispute  your  claim.     If,  upon  reflection,  I  should  think  otherwise, 

I  will  give  you  timely  notice. 

With  the  highest  esteem,  your  obedient  servant, 

L.  PARKER 
S.  Sidney  Breese,  Esq. 

Other  facts,  which  the  committee  deem  immaterial  in  this  case, 
might  be  detailed  to  the  House;  but  they  are  unwilling  to  take  up 
the  time  of  the  House  further  than  to  submit  the  following  state  of 
the  case: 

It  appears  that  S.  Sidney  Breese  received  in  twenty-one  towns, 
two  thousand  nine  hundred  and  eighty-five  votes;  Sidney  S.  Breese, 
two  hundred  and  eighty-eight  votes;  Samuel  S.  Breese,  eighty-four 
votes,  and  Samuel  Sidney  Breese,  one  hundred  and  thirty-seven 
votes;  making  in  the  whole,  three  thousand  four  himdred  and  ninety- 
four  votes,  to  which  the  petitioner  is  legally  entitled,  in  the  opinion 
of  the  conunittee. 

Lewis  Parker  received  three  thousand  three  hundred  and 
eighty-three  votes,  leaving  a  majority  of  one  hundred  and  nine 
votes  in  favor  of  the  petitioner. 

The  committee,  therefore,  beg  leave  to  submit  for  the  considera- 
tion of  the  House,  the  following  resolutions: 

Resolved,  That  Lewis  Parker  is  not  entitled  to  a  seat  in  this 
House. 

Resolved,  That  S.  Sidney  Breese  is  entitled  to  a  seat  in  this 
House;  thereupon. 

Resolved,  That  Lewis  Parker  is  not  entitled  to  a  seat  in  this 
House. 
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Resolvedy  That  S.  Sidney  Breese  is  entitled  to  a  seat  in  this 
House. 

Thereupon,  Mr.   S.   Sidney  Breese,   a  member  of  Assembly, 
elected  in  and  for  the  county  of  Oneida,  appeared  in  the  Assembly 
Chamber,  was  duly  qualified  and  took  his  seat. 
Assembly  Journal,  1828,  pages  26,  27,  28. 


Case  of  Daniel  W.  Bostwick  and  Sestimiu  Eyani. 

Seneca  Counts  —  Petition  Presented. 

In  Assembly,  January  8,  1829. 

The  petition  of  Daniel  W.  Bostwick,  of  the  county  of  Seneca 
praying  to  be  admitted  to  a  seat  as  a  member  of  this  House  from 
said  county,  in  the  place  of  Septimus  Evans,  the  sitting  member, 
together  with  the  accompanying  documents  was  read  and  ordered 
to  be  laid  upon  the  table. 
Assembly  Journal,  1829,  page  26. 

Kepobt  of  Committee  —  Daniel  W.  Bostwick  Awarded  the 

Seat. 

In  Assembly,  January  26, 1829. 

Mr.  Edgarton,  from  the  committee  on  privileges  and  elections,  to 
which  was  referred  the  petition  of  Daniel  W.  Bostwick,  of  the 
county  of  Seneca,  praying  to  be  admitted  to  a  seat  in  this  House,  in 
the  place  of  the  Honorable  Septimus  Evans,  the  sitting  member, 
with  the  accompanying  documents,  reported: 

By  the  oflScial  certificate  of  the  board  of  county  canvassers  of 
the  county  of  Seneca,  on  file  in  the  office  of  the  Secretary  of  State, 
a  copy  of  which  has  been  furnished  the  committee,  it  appears  that 
at  the  last  annual  election,  held  in  the  said  county,  on  the  third, 
fourth  and  fifth  days  of  November  last,  the  Hon.  Septimus  Evans 
received  one  thousand  five  hundred  and  fifty-nine,  and  the  peti- 
tioner, Daniel  W.  Bostwick  received  one  thousand  five  hundred 
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and  fifty-eight  votes,  giving  the  sitting  member  a  majority  of  one 
vote. 

The  petitioner  claims  to  have  allowed  to  him  four  votes,  given 
in  th6  town  of  Junius,  in  said  county,  which  were  rejected  by  the 
inspectors  of  election  in  said  town,  on  the  canvass  of  the  votes. 
The  four  votes  claimed  by  the  petitioner,  are  of  the  following  de- 
scription: Two  votes  for  Dan'l  W.  Bostwick,  one  vote  for  Daniel 
Bostwick,  and  one  vote  for  D.  W.  Bostwick. 

The  said  four  votes,  as  above  named  and  abbreviated,  were  found 
in  the  proper  box  for  the  office  of  Member  of  Assembly. 

In  support  of  the  prayer  of  the  petitioner,  the  affidavit  of  Henry 
Moses,  supervisor  of  the  town  of  Junius,  has  been  furnished  the 
committee,  which  fully  shows  the  facts  above  stated,  and  also  that 
the  said  four  votes  were  not  allowed  by  the  town  inspectors  in  can- 
vassing the  votes  of  said  town,  but  were  wholly  rejected. 

It  further  appears  by  the  affidavit  of  the  said  supervisor,  that  the 
four  votes  above  mentioned  and  described  were  not  preserved,  nor 
copies  of  the  same  kept  or  sent  to  the  county  clerk  of  said  county, 
or  preserved  in  the  office  of  the  town  clerk  of  the  town  of  Junius; 
but  that  the  same  were  destroyed  on  the  evening  of  the  fifth  day 
of  November,  at  the  time  the  votes  of  the  town  of  Junius  were 
canvassed. 

It  further  appears  by  the  affidavit  of  the  said  supervisor,  that,  on 
canvassing  the  votes  of  said  town  at  the  time  above  mentioned,  the 
said  inspectors  of  election  found  a  ballot  in  the  box  appropriated 
for  Congress  and  electors  in  the  words  following:  Daniel  W.  Bostr 
wick  and  Erastus  Woodworth,  which  said  ballot  was  headed, 
labelled  or  indorsed  "  for  Members  of  Assembly,"  and  that  the  said 
ballot  was  not  counted  or  estimated  by  the  said  canvassers  for  or 
in  favor  of  any  person  whatever,  nor  was  the  same  preserved,  or  a 
copy  of  the  same;  nor  was  the  said  ballot  estimated  or  returned  to 
the  board  of  county  canvassers,  the  said  supervisor  having  been 
one  of  the  said  board  of  county  canvassers. 

It  also  further  appears  from  the  affidavit  of  the  said  supervisor, 


90        Cases  of  Contested  Elections  to  Seats  in  the 

that  he  has  resided  in  the  county  of  Seneca  for  the  last  fwen^ 
years  past,  and  that  he  does  not  know  nor  has  he  heard  of  any  other 
person  residing  in  the  county  of  the  name  of  Bostwick^  except 
Daniel  W.  Bostwick,  the  name  of  the  petitioner,  who  was  a  well- 
known  candidate  for  the  office  of  member  of  Assembly,  r^ularly 
nominated  in  the  years  1827  and  1828. 

In  support  of  the  allegations  of  the  petitioner,  it  further  appears 
by  the  affidavit  of  Kobert  Sloan,  one  of  the  assessors  of  the  town 
of  Junius,  and  also  one  of  the  board  of  inspectors  of  election  in  said 
town,  that,  on  the  canvass  of  the  votes  of  the  said  town,  there  were 
several  scattering  and  abbreviated  votes  found  in  the  box  appropri- 
ated for  ballots  for  members  of  Assembly  which  were  not  counted 
or  allowed  to  Bostwick,  but  were  rejected.  He  also  further  states 
that  he  recollects,  on  the  canvass  of  the  ballots  of  members  of 
Congress  and  electors,  one  vote  was  found  in  the  box  appropriated 
to  that  purpose  on  which  was  printed  or  written  the  names  of 
Erastus  Woodworth  and  Daniel  W.  Bostwick;  which  ballot  or  bal- 
lots were*  not  canvassed  or  estimated  for  either  of  the  said  i)ersons 
who  were  candidates  for  members  of  Assembly,  and  that  neither 
of  the  votes  so  found  in  either  of  the  boxes  for  members  of  Assem- 
bly was  allowed  or  preserved;  but  that  the  same  were  rejected 
and  destroyed,  and  the  same  were  not  returned  to  the  board  of 
county  canvassers,  or  copies  of  the  same  taken  or  preserved  in  the 
office  of  the  town  clerk  of  the  town  of  Junius. 

It  further  appears,  by  the  affidavit  of  the  said  asi^essor,  that  he 
has  resided  in  the  said  town  of  Junius  for  many  years,  and  that 
he  does  not  know  of  any  person  of  the  name  of  Bostwick,  except 
Daniel  W.  Bostwick,  the  name  of  the  petitioner. 

The  petitioner  has  also  furnished  the  committee  with  the  affi- 
davit of  John  Ingersol,  town  clerk  of  the  town  of  Lodi.  in  said 
county,  and  one  of  the  inspectors  of  election  in  said  town,  at  the 
late  election,  who  states,  that  on  the  canvass  of  the  votes  of  said 
town,  on  the  fifth  day  of  November  last,  there  was  found  in  the 
proper  box  a  printed  ticket  or  ballot,  indorsed  *'  for  members  of 
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Assembly,"  in  which  the  words,  letters  and  parts  of  letters  were 
found  following:  laniel  W.  Bostwick  on  it,  with  the  names  of 
the  other  candidates  for  the  county  offices,  viz. :  One  member  of 
Assembly,  sheriff,  clerk  and  coroners.  All  the  said  ticket  or  ballot 
was  estimated  and  counted,  except  the  name  of  the  said  laniel  W. 
Bostwick,  which  was  rejected  by  the  said  board  of  town  inspectors,, 
and  not  allowed  to  Daniel  W.  Bostwick,  in  any  way  or  manner,, 
or  was  the  same  preserved,  or  a  copy  of  the  same. 

The  said  affidavit  further  states,  that  the  said  ballot  or  ticket 
appeared  to  have  been  torn  or  worn  in  such  manner,  as  to  have 
taken  off  the  part  of  the  said  printed  D,  which  formed  the  half 
circle  of  the  same;  which  said  part  of  the  letter  D  would  have 
made  the  entire  name  of  Daniel  W.  Bostwick,  the  petitioner,  and 
who  was  a  candidate  for  member  of  Assembly  in  said  county,  at  the 
last  election. 

In  support  of  the  claim  of  the  petitioner  is  also  presented  to  the 
conanriittee  the  affidavit  of  John  G.  Tubbs,  one  of  the  assessors  of 
the  town  of  Junius,  in  said  county,  and  who  was  one  of  the  in- 
spectors of  election  in  said  town,  at  the  last  annual  election;  who 
states,  that  on  canvassing  the  votes  of  the  said  town,  on  the  last 
day  of  the  election,  on  the  fifth  day  of  November,  he  read,  in  the 
hearing  of  the  inspectors  of  said  election,  and  the  clerks  of  the 
polls,  the  scattered  and  abbreviated  votes  mentioned  in  the  affi- 
davit of  Henry  Moses,  supervisor  of  said  town,  and  after  reading 
the  same,  he  passed  the  said  abbreviated  votes  to  the  said  super- 
visor. The  affidavit  further  states  that  he,  the  said  John  G.  Tubbs, 
distinctly  recollects  the  four  abbreviated  votes,  mentioned  by  the 
said  supervisor,  and  before  described,  and  that  they  were  of  the 
following  description,  namely:  Two  votes  for  Dan'l  W.  Bostwick^ 
one  vote  for  Daniel  Bostwick,  and  one  vote  for  D.  W.  Bostwick,  all 
found  in  the  proper  box,  and  indorsed  and  designated  according  to 
the  statute  regulating  elections.  The  affidavit  further  states,  that 
in  canvassing  and  estimating  the  votes  of  said  town,  the  said  votes 
so  abbreviated  were  all  rejected  by  the  board,  and  not  estimated  or 
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<50unted  for  the  petitioner,  or  any  other  person,  nor  were  the  said 
ballots  or  tickets  preserved,  or  a  copy  of  the  same,  or  any  aiccount 
or  memorandum  made  thereof,  at  the  said  canvass;  nor  were  the 
same  returned  to  the  board  of  county  canvassers,  to  the  clerk  of  the 
county,  or  the  clerk  of  the  town  of  Junius. 

The  affidavit  further  states  that  there  was  found,  in  the  Oongreflfl 
and  Electoral  box  one  vote  for  Daniel  W.  Bostwick  and  Erastus 
Woodworth,  which  was  also  rejected,  and  not  estimated,  counted  or 
preserved  by  the  said  board  of  town  inspectors. 

The  affidavit  also  states  that  there  is  no  other  person  in  the 
county  of  Seneca  of  the  name  of  Bostwick  except  the  petitioner, 
who  was  a  candidate  for  member  of  Assembly  at  the  last  election 
held  in  the  county  of  Seneca. 

The  committee  have  now  presented  to  the  House  the  facts  and 
proof  of  those  facts  as  alleged  on  the  part  of  the  petitioner,  and  as 
set  forth  in  the  affidavits  accompanying  the  petition.  While  upon 
this  part  of  the  subject  which  has  been  before  the  committee,  they 
beg  leave  to  remark,  that  by  the  forty-fourth  section  of  the  fourth- 
article  of  the  fourth  title  of  the  first  part  of  the  Revised  Statutes,  it 
is  provided  that  no  ballot,  properly  endorsed,  found  in  a  different 
box  from  that  designated  by  its  endorsement  shall  be  rejected^  but 
shall  be  counted  in  the  same  manner  as  if  found  in  the  proper  box; 
which  provision  the  committee  are  compelled  to  say  was  wholly 
overlooked  or  disregarded  by  the  inspectors  of  election  in  the  town 
of  Junius,  as  far  as  relates  to  the  ballot  found  in  the  Congress  box, 
given  for  member  of  Assembly.  It  is  with  regret  that  the  com- 
mittee are  obliged  to  notice  this  culpable  want  of  attention  to  the 
law  under  which  thev  acted.  By  the  fiftv-second  section  of  the 
same  article  of  the  statute,  it  is  provided  "  that  it  shall  be  the  duty 
of  inspectors  of  election  to  preserve  a  true  copy  of  all  ballots  re- 
jected as  defective,  with  the  originals  attached,  and  deliver  the 
same  to  the  town  clerk,  to  be  filed  in  his  office;"  which  salutary  and 
necessary  provision,  as  the  committee  believe,  was  totally  disre- 
garded by  the  inspectors  of  the  said  town  of  Junius,  if  the  facts 


Assembly  of  the  State  of  New  Yobk.  93 

stated  in  the  affidavits  of  three  of  said  inspectors  are  to  be  taken  as 
true.  A  rigid  and  strict  compliance  with  the  statue  in  conducting 
elections  your  committee  believe  to  be  essential;  and  the  reason  for 
it  are  so  numerous  and  manifest  that  they  need  not  be  suggested^ 
but  as  a  provision  to  save  the  trouble  of  an  application  to  this 
House,  when  the  objects  would  be  accomplished  at  the  board  if 
they  did  their  duty.  On  the  part  of  the  sitting  member,  who  with 
the  petitioner  have  both  been  before  the  committee,  and  two  weeks 
allowed  to  procure  additional  proof  as  to  the  validity  of  his  election,, 
he  has  furnished  the  committee  the  following  facts  and  affidavits: 

First  J  The  affidavit  of  the  town  clerk  of  the  town  of  Junius,  who 
swears  that  he  has  searched  the  office  of  that  town,  and  that  there 
is  no  return  to  that  office  of  rejected  votes  for  members  of  Assemr 
bly  on  file  in  said  office. 

The  committee  are  also  furnished  with  an  affidavit  on  the  part  of 
the  sitting  member,  from  Samuel  Bradley,  one  of  the  assessors  of 
the  town  of  Junius  and  one  of  the  board  of  inspectors  of  said  town, 
and  who  states  the  facts  that  two  abbreviated  votes  were  found  in 
the  proper  box,  of  the  same  description  as  described  by  Henry 
Moses,  the  supervisor  of  said  town,  which  were  rejected  by  the 
board  and  not  allowed  or  preserved.  He  further  states  that  he  has 
no  knowledge  nor  does  he  believe  that  any  other  ballot  or  votes  were 
found  in  the  proper  box  that  were  not  counted  or  estimated  to  the 
petitioner.  And  he  further  swears  that  there  was  no  ballot  found 
in  the  Congress  box  which  was  not  counted  or  estimated  for  the 
petitioner  according  to  the  best  of  his  knowledge  or  belief.  The 
said  affidavit  further  states  that  there  was  a  memorandum  made  of 
the  defective  and  rejected  votes  at  the  time  of  the  canvass  and  esti- 
mate of  the  votes  of  said  town;  but  that  the  same  is  now  lost  or 
mislaid,  and  that  the  amount  of  the  votes  on  said  memorandum 
was  as  is  stated  in  his  affidavit. 

It  is  further  made  to  appear  to  the  committee,  by  the  affidavit  of 
the  town  clerk  of  the  town  of  Fayette  in  said  county,  that  there  is 
on  file  in  said  office  a  vote  rejected  by  the  board  of  inspectors  in 
said  town,  on  which  is  written  the  name  of  Sep't  Evans,  which 


^4        Cases  of  Contested  Elections  to  Seats  in  the 

Tote  the  committee  have  allowed  to  the  sitting  member,  on  the 
ground  that  it  is  the  common  and  accepted  abbreviation  of  the 
name  of  Septimus,  the  Christian  name  of  the  sitting  member,  and 
ss  there  is  no  other  person  in  said  county  of  the  name  of  Evans  ex- 
cept Septimus  Evans,  one  of  the  sitting  members  of  this  House 
from  the  county  of  Seneca. 

The  facts  stated  in  the  affidavit  last  referred  to  are  fully  corrobo- 
rated by  the  affidavit  of  Enoch  Chamberlain,  supervisor  of  the 
town  of  Fayette. 

The  committee  have  now  gone  through  thus  minutely  with  the 
proofs  and  allegations  touching  the  s^ubject  before  them,  and  in 
coming  to  a  conclusion  they  will  briefly  state  their  unanimous 
opinion. 

1.  The  committee  have  allowed  the  four  votes  described  in  the 
affidavit  of  Henry  Moses,  the  supervisor,  and  as  proved  by  two 
other  of  the  inspectors  of  said  board. 

2.  The  vote  found  in  the  Congress  box  should  have  been  allowed 
to  the  petitoner,  because  the  forty-fourth  section  of  the  election  law 
is  imperative  upon  the  board. 

3.  The  vote  of  the  town  of  Lodi,  which  was  rejected,  should 
have  been  allowed  to  the  petitioner. 

4.  The  committee  have  allow^ed  to  the  sitting  member  one  vote 
^hich  was  rejected  in  the  town  of  Fayette,  for  the  reasons  hereto- 
fore given,  that  it  was  the  common  and  accepted  abbreviation  of 
the  name. 

The  result  therefore  will  stand:  That  by  allowing  to  the  peti- 
tioner five  additional  votes,  added  to  the  one  thousand  five  hundred 
and  fifty-eight,  will  make  one  thousand  five  hundred  and  sixty- 
three. 

Allowing  to  the  sitting  member  one  additional  vote  will  make 
one  thousand  five  hundred  and  sixty. 

In  which  opinion  your  committee  believe  they  are  sustained  by 
the  rules  heretofore  adopted  by  this  House  upon  similar  applica- 
tions, and  also  by  the  State  canvassers  and  by  the  Supreme  Court 
They  therefore  beg  leave  to  submit  the  following  resolutions: 
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Resolved,  That  the  seat  of  the  Honorable  Septimus  Evans,  the 
sitting  member  of  this  House,  be  vacated. 

Resolved,  That  the  petitioner,  Daniel  W.  Bostwick,  be  admitted 
as  a  member  of  this  House,  as  duly  elected  from  the  county  of 
Seneca,  in  the  place  of  the  Honorable  Septimus  Evans,  the  sitting 
member. 

Ordered,  That  the  said  report  and  the  resolutions  be  committed 
to  a  committee  of  the  whole  House. 

Ordered,  That  the  usual  number  of  copies  of  the  said  report  be 
printed  for  the  use  of  the  Legislature. 

Assembly  Journal,  1829,  pages  168,  169,  170  and  17l. 

Committee  of  the  Whole. 

In  Assembly,  Januanj  29,  1829. 

The  House  then  resolved  itself  into  a  committee  of  the  whole,  on 
the  resolutions  reported  by  the  committee  on  privileges  and  elections 
on  the  petition  of  Daniel  W.  Bostwick,  praying  for  admission  to  a 
seat  in  this  House,  as  a  member,  from  the  county  of  Seneca,  in  the 
place  of  Septimus  Evans,  the  sitting  member;  and  after  some  time 
spent  therein,  Mr.  Speaker  resumed  the  chair,  and  Mr.  Paige,  from 
the  said  committee  reported,  that  the  committee  had  agreed  to  the 
said  resolutions,  in  the  words  following,  to  wit: 

Daxiel  W.  Bostwick  Awarded  the  Seat. 

Resolved,  That  the  seat  of  the  Hon.  Septimus  Evans,  the  sitting 
member  of  this  House  be  vacated. 

Resolved,  That  the  petitioner,  Daniel  W.  Bostwick,  be  admitted 
as  a  member  of  this  House,  as  duly  elected,  from  the  county  of 
Seneca,  in  the  place  of  the  Hon.  Septimus  Evans,  the  sitting  mem- 
ber. 

Which  he  was  directed  to  report  to  the  House,  and  he  read  the 
report  in  his  place  and  delivered  the  same  in  at  the  table,  where  it 
was  again  read,  and  agi*eed  to  by  the  House. 

Thereupon,  Mr.  Bostwick,  declared  to  have  been  duly  elected  a 
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member  of  this  House  in  and  for  the  county  of  Seneca,  appeared  in 
the  Assembly  Chamber. 

Mb.  Bostwick  Takes  the  Oath  of  Office. 

Orderedy  That  Mr.  Edgarton  and  Mr.  Efner  attend  with  Mr. 
Bostwick  before  some  proper  officer  and  see  him  duly  qualified. 

Mr.  Edgarton  reported,  that  pursuant  to  the  order  of  the  House, 
Mr.  Efner  and  himself  had  attended  with  Mr.  Bostwick  before 
Azariah  C.  Flagg,  Secretary  of  State,  and  seen  him  duly  qualified. 

Orderedy  That  Mr.  Bostwick  do  take  his  seat. 

Assembly  Journal,  1829,  page  318. 


Case  of  Calvin  Wheeler  and  Harrey  Granger. 

« 

Saratoga  County  —  Petition  Presented. 
[See  Appendix  B,  Assembly  Journal,  1829.] 

In  Assembly,  January  17,  1829. 

The  petition  of  Harvey  Granger,  of  the  county  of  Saratoga,  setting 
forth  that  fraudulent  proceedings  were  had  at  the  polls  of  the 
election  in  the  town  of  Greenfield,  in  said  county,  and  praying  to 
be  admitted  to  a  seat  in  this  House,  was  read  and  referred  to  the 
committee  on  privileges  and  elections. 

Assembly  Journal,  1829,  page  93. 

Keport  of  Committee  in  Favor  of  Mr.  Granger. 

In  Assembly,  January  30,  1829. 

Mr.  Edgarton,  from  the  committee  on  privileges  and  elections,  to 
which  was  referred  the  petition  of  Harvey  Granger,  of  the  county 
of  Saratoga,  and  the  petition  of  sundry  inhabitants  of  the  town  of 
Greenfield,  in  said  county,  together  with  the  accompanying  docu- 
ments, reported: 

The  committee,  in  the  investigation  of  the  subject  committed  to 
them,  have  endeavored  to  bestow  upon  it  that  consideration  which 
its  merits  so  imperiously  require. 

The  petitioner,  IIar\'ey  Granger,  prays  to  be  admitted  to  a  seat 
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in  this  Hoiise  as  a  member  of  Assembly,  duly  elected  from  the 
county  of  Saratoga.  In  assigning  the  cause  why  the  petitioner 
should  be  entitled  to  a  seat,  he  alleges  that  fraud  or  gross  negli- 
gence is  chargeable  to  the  inspectors  of  election,  in  the  town  of 
Greenfield,  in  said  county;  and  which,  if  not  corrected  is  calculated 
to  destroy  all  confidence  in  the  purity  of  elections  and  prostrate  the 
sovereignty  of  the  people. 

The  petitioner  further  states,  that  it  will  appear  by  the  afiidavits 
and  documents  presented  with  his  petition,  that  at  the  late  annual 
election  held  on  the  3d,  4th  and  5th  days  of  November  last^  by  the 
certified  canvass  of  the  votes  of  the  town  of  Greenfield,  by  the 
inspectors  of  election  in  said  town,  that  Howel  Gardner,  the  can- 
didate for  the  office  of  elector  for  President  and  Vice-President  at 
said  election,  in  said  town,  received  one  hundred  and  eleven  votes 
for  said  office. 

"Whereas  by  the  affidavits  of  one  hundred  and  seventy-two 
electors  of  that  town,  it  appears  that  the  said  Howel  Gardner  re- 
ceived one  hundred  and  seventy-two  votes  for  the  office  of  elector. 
From  which  facts  the  petitioner  avers  that  it  is  manifest  that  the 
inspectors  of  said  town  have  wickedly  and  corruptly  taken  from 
the  ballot-box  appropriated  for  receiving  the  ballots  of  such  election 
sixty-one  votes;  or  they  have  so  negligently  and  carelessly  kept 
the  said  box  as  to  suffer  some  other  evil-minded  and  wicked  citizen 
to  perpetrate  the  said  fraud;  and  prays  that  the  same  may  be  in- 
quired into  by  this  House. 

Accompanying  the  petition  is  referred  to  the  committee,  also, 
the  petition  of  twenty-eight  of  the  inhabitants  of  the  town  of  Green- 
field, praying  legislative  inquiry  as  to  the  allegations  stated  by  the 
petitioner. 

In  support  of  these  declarations  and  allegations  of  the  petitions, 
are  presented  the  affidavits  of  one  hundred  and  seventy-two  persons, 
who  swear  positively  to  the  fact,  that  they  at  the  late  election  in 
said  town,  voted  for  Howel  Gardner,  for  elector  of  president  and 

vice-president.     One  hundred  and  fifty  of  the  persons  so  sworn  or 
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affirmed,  have  subseribed  or  taken  an  oath  or  affirmation  before 
Judiah  Elkworth,  a  commissioner,  etc.,  in  the  words  following,  to 
wit: 

Sakatoga  County,  ss.  : 

"  The  following  persons,  whose  names  are  hereunto  subscribed, 
being  severally  sworn  or  affirmed,  depose  and  say  that  they  did, 
each  one  for  himself,  during  the  election  held  in  the  town  of 
Greenfield,  in  said  county,  on  the  third,  fourth  and  fifth  days  of 
November  last,  present  and  deliver  to  the  board  of  inspectors  of 
said  election,  a  paper  ballot,  containing  the  name  of  Howel  Gard- 
ner for  elector,  which  said  ballot  was  received  by  the  said  board,  to 
be  inserted  in  the  ballot-box." 

Of  the  residue  of  the  one  hundred  and  seventy-two  persons,  so 
sworn  or  affirmed,  it  appears  that  fourteen  of  the  number  took  and 
subscribed  before  Charles  Deake,  Esq.,  a  commissioner,  etc.,  an 
oath  or  affirmation,  of  the  import  and  substance  as  above  recited; 
and  several  other  affidavits  taken  before  other  individuals,  of  the 
same  amount. 

From  the  state  of  the  case  here  presented,  the  committee  con- 
sidered themselves  imperiously  required  to  apply  to  the  House  to 
send  for  persons  and  papers  for  a  further  investigation  of  the  matter 
they  had  in  charge.  That  power  having  been  granted  by  the 
House  to  the  committee,  the  chairman,  in  pursuance  of  the  order  of 
the  committee,  issued  a  summons  for  each  of  the  inspectors  of  elec- 
tion in  the  town  of  Greenfield,  viz.:  Jonathan  Lapham,  supervisor; 
Solomon  Dake,  town  clerk;  and  Silas  Gifford,  Henry  Miller  and 
Adam  Bockes,  Jr.,  assessors  of  said  town. 

They  also  issued,  at  the  request  of  the  delegation  from  the  county 
of  Saratoga,  a  like  summons  for  Salmon  Cliilds,  Charles  Deake, 
John  Prior,  Elihu  Wing,  and  also  issued,  at  the  request  of  the  peti- 
tioner, a  summons  for  Seth  Hewitt  and  Judiah  Ellsworth,  which 
was  duly  ser\'ed  by  the  scrgeant-at-arms  of  this  House.  And,  in 
pursuance  of  the  notice  so  given,  each  of  the  persons  named  in  the 
summons  appeared  before  the  committee,  and  was  sworn  and  ex- 
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amined,  except  Seth  Hewitt,  who  attended,  but  was  not  sworn  or 
examined. 

From  the  testimony  of  the  inspectors,  it  fully  appeared  that  the 
election  in  the  said  town  of  Greenfield  was  properly  conducted. 
The  inspectors  uniformly  stated  that  the  usual  care  was  taken  of 
the  ballot-boxes  during  each  adjournment  of  the  polls. 

That  a  slip  of  paper  was  fastened  over  the  hole  in  the  lid  of  the 
boxes,  by  wafers,  and  also  over  the  key-hole,  and  that  the  boxes 
were  returned  at  the  opening  of  the  polls,  after  each  adjournment, 
in  the  same  situation. 

The  inspectors  also  tes^fied  that  two  nights  of  the  election  the 
ballot-boxes  were  kept  by  Solomon  Dake,  the  town  clerk,  and  the 
keys  of  the  boxes  tept  by  some  one  of  the  board. 

They  also  state  that  one  night  during  the  election,  the  ballot- 
boxes  were  kept  by  the  supervisor,  and  the  keys  by  one  of  the 
assessors. 

The  supervisor  testified  that  during  the  night  he  had  the  custody 
of  the  boxes,  they  were  locked  up  in  a  chest  in  the  house  in  which 
he  lives. 

Solomon  Dake,  the  town  clerk,  testified,  that  the  two  nights  the 
said  ballotrboxes  were  in  his  possession,  they  were  kept  in  his  store, 
locked  by  himself  in  the  evening,  the  key  taken  into  his  dwelling- 
house  and  hung  up.  And  that  during  one  or  both  of  the  evenings 
which  the  boxes  were  in  his  store,  there  were  a  number  of  people 
in  and  about  his  store  on  business,  and  that  he  was  in  and  out  of 
the  store  for  short  periods  of  time,  and  thinks  it  impossible  for  any 
one  to  have  interfered  or  meddled  or  opened  the  said  boxes  without 
his  knowledge. 

The  town  clerk  also  testified,  that  during  the  three  days  of  elec- 
tion, he  had  a  clerk  who  attended  his  store,  but  slept  in  his  dwell- 
ing-house; and  that  on  one  of  the  mornings  of  the  election,  his 
clerk  went  to  the  store  before  him,  and  was  opening  the  window 
shutters  when  he  went  to  the  store,  and  thinks  he  could  not  have 
been  there  more  than  five  minutes  before  him.     The  boxes  re- 
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mained  in  his  store  each  morning  until  he  started  for  election ;  and 
he  was  in  and  out  every  few  minutes,  and  no  one  could  have  robbed 
the  boxes  without  his  knowledge. 

The  clerk  whom  he  employed  during  the  election  stayed  but  four 
days;  lives  in  the  town,  and  is  a  young  man  of  fair  character  and 
good  reputation. 

The  said  town  clerk  further  stated  to  the  committee,  that  Alvah 
Dake,  in  his  presence,  said  that  the  election  in  the  town  of  Green- 
field would  be  destroyed  or  set  aside;  and  that  he,  tlie  said  Alvah 
Dake,  would  procure  some  one  to  vote  twice,  or  get  some  illegal 
votes;  and  that  he,  the  said  Alvah  Dake,  would  cause  the  said  elec- 
tion to  be  lost;  and  that  these  threats  were  made  before  the  election 
and  during  the  time  of  the  election;  and  that  he,  the  town  clerk, 
cautioned  the  board  of  inspectors  to  be  careful,  for  such  threats 
were  made;  and  that  they  were  more  than  usually  careful  in  con- 
ducting the  election  in  that  town. 

The  town  clerk  also  testified  that  a  short  time  after  the  election 
a  number  of  persons  were  collected  at  his  store  and  a  conversation 
was  held  upon  the  subject  of  the  late  election  and  the  loss  of  votes 
claimed  for  the  Jackson  elector.  The  ballot-boxes  were  th«n  in  his 
store  as  they  had  been  during  the  time  he  had  held  the  office  of 
town  clerk,  which  was  since  April  last;  and  after  examining  the 
locks  to  the  ballot-boxes,  one  key  would  open  four  of  the  boxes; 
that  a  part  of  the  boxes  were  secured  by  a  small  chest  or  trunk  lock, 
and  the  others  by  means  of  small  brass  padlocks.  He  also  states 
that  he  had  been  in  partnership  with  Alvah  Dake  the  season  past,  in 
the  store,  but  that  they  had  dissolved,  and  had  never  had  any  diffi- 
culty; was  no  quarrel  or  ill-will  existing  between  them,  previous  to 
this  time,  to  his  knowledge.  All  the  inspectors  concur  in  opinion 
that  the  election  was  conducted  with  more  than  ordinary  caution. 

Salmon  Childs  testified  that  he  is  acquainted  with  all  the  in- 
spectors of  said  town,  and  that  they  are  entitled  to  the  confidence  of 
all  who  reside  in  that  town,  and  that  Solomon  Dake,  the  town 
clerk,  is  an  upright  and  industrious  young  man. 


Assembly  of  the  State  of  i^EW  Yoek.  101 

Judge  Childa  testified  that  he  had  known  most  of  the  inspectors 
many  years,  and  had  perfect  confidence  in  them  all. 

See  report  of  committee,  Assembly  Journal,  1829,  pages  324  and 
325,  for  further  testimony  as  to  character  of  inspectors;  also  affida- 
vits Nos.  1  to  11  in  appendix  C  and  D,  in  said  Journal. 

The  certificate  of  the  town  canvass  has  been  furnished  the  com- 
mittee, from  which  it  appears  that  Howel  Gardner,  at  the  late 
election  in  the  town  of  Greenfield,  received  one  hundred  and  eleven 
votes,  to  which  certificate  they  beg  leave  to  refer,  marked  No.  12, 
Assembly  Journal,  1829,  appendix  "  C." 

The  official  canvass  also,  of  the  county,  has  been  furnished  the 
cc«mnittee,  marked  12,  Assembly  Journal,  1829,  appendix  "  O," 
to  which  the  committee  beg  leave  also  to  refer  the  House. 

The  conmiittee  have  had  suggested  to  them  several  expedients 
to  arrive  at  the  truth  in  the  investigation  of  this  matter,  but  they 
could  not  be  fully  convinced  as  to  their  propriety.  It  has  been 
suggested  to  the  committee  to  institute  a  commission  to  go  into  the 
town  of  Greenfield  to  take  the  deposition  of  all  the  voters  in  said 
town. 

The  committee,  however,  thought  this  course  objectionable. 

It  has  also  been  under  consideration  before  the  committee 
whether  they  could  allow  evidence  to  come  before  them  to  impeach 
the  credibility  of  the  affidavits  submitted,  inasmuch  as  that  course 
would  involve  a  protracted  and  irritating  inquiry  as  to  the  credi- 
bility of  the  witnesses  who  have  been  adduced  by  both  parties. 
And  as  the  technical  rules  of  legal  evidence  are  extremely  perplex- 
ing in  an  investigation  of  this  description,  to  refuse  to  hear  any  evi- 
dence that  might  be  offered,  would  be  a  denial  of  justice  to  the 
parties  interested. 

The  committee  have  gone  thus  far  in  giving  a  concise  view  of  the 
features  of  the  case  about  to  come  before  the  House. 

They  cannot,  however,  forbear  to  remark,  that  they  have  earn- 
estly labored  to  look  at  the  subject  before  them  divested  of  all  its 
party  coloring  and  stripped  of  all  its  extraneous  circumstances. 
They  are  aware  that  feelings  of  a  nature  not  the  best  calculated  to 
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develop  the  real  merits  of  the  question  in  issue  between  the  peti- 
tioner and  those  accused  may  have  had  an  influence  in  forming  a 
judgment;  but  if  such  feelings  have  existed,  the  committee  are 
imconscious  of  their  bias  or  control  on  this  occasion. 

What^  then,  is  the  point  in  issue?  A  highly  respectable  and 
respected  citizen  charges  the  inspectors  of  election,  equally  respect- 
able and  respected,  with  fraud,  corruption  or  gross  negligence  in 
the  discharge  of  important  solemn  official  duty.  Nothing  less  is 
involved  in  this  question  than  the  purity  of  our  elections,  or  the 
final  and  fatal  overthrow  of  all  that  is  valuable  and  all  that  is  dear 
to  the  heart  of  a  freeman  in  this  great,  this  prosperous  and  happy 
republic.  If  the  choice  of  our  rulers  is  to  be  wrested  from  us  by 
corruption  of  our  inspectors  of  election  at  the  ballot-boxes,  well 
may  we  be  alarmed,  and  as  sentinels  and  as  guardians  of  the  birth- 
right for  which  our  fathers  pledged  before  the  world  their  "  lives, 
their  fortunes  and  their  sacred  honors,"  we  art  bound  to  lake  warn- 
ing. If,  on  the  other  hand,  the  character,  the  integrity,  the  purity 
of  our  public  officers  is  to  be  assailed  by  the  rude  assaults  of  party 
animosity  and  political  strife,  then  farewell  to  our  boasted  institu- 
tions, our  civil  rights,  if  not  summarily  and  speedily  redressed: 

No  reprehension  can  be  too  severe,  and  scarcely  any  punishment 
too  rigorous,  if  the  inspectors  of  this  board  of  election  are  guilty  of 
that  with  which  they  are  charged.  No  sentence  within  the  range 
of  our  penal  code  would  scarcely  be  too  hard  for  men  who  woijjd 
conspire  to  destroy  the  character  of  this  board  of  inspectors,  by 
asserting  that  to  be  true  which  they  knew  to  be  false,  while  in  the 
discharge  of  official  duty.  . 

The  committee  have  found  great  embarrassment  in  attempting  tb 
arrive  at  reasonable  certainty  upon  the  case  before  them.  From  the 
peculiar  nature  of  the  points  in  issue,  and  being  without  example  or 
precedent  to  guide  them  in  their  labors,  as  far  as  legislative  au- 
thority is  concerned,  they  have  hesitated  and  have  forborne  to  ex- 
press their  own  opinions  but  with  extreme  diffidence. 

Will  corruption,  if  brought  home  to  one  box  in  the  election  in 


r 


Assembly  of  the  State  of  New  Yobk.  103 

question,  vitiate  and  destroy  the  remaining  ballots  found  in  other 
boxes,  when  all  are  included  in  the  same  certificate  of  the  in- 
spectors? The  committee  are  aware  that  a  sort  of  legal  maxim 
exists,  that  bad  in  part  bad  as  a  whole.  Has  this  House  the' au- 
thority to  invalidate  the  election  of  a  member  of  this  House  because 
improper  conduct  or  corruption  has  tainted  the  election  of  another 
^nd  distinct  officer  of  the  government,  although  voted  for  at  the 
same  election?  Would  corruption,  in  the  election  of  a  justice  of 
the  peace  at  the  election  in  question,  have  deprived  a  member  of 
this  House  of  a  seat  here  who  held  the  official  certificate,  had  such 
corruption,  fraud,  or  gross  negligence,  been  proved  beyond  the 
power  of  contradiction?  These  and  many  other  questions  of  a 
similar  nature  and  like  import,  every  member  of  the  House  will 
readily  perceive  can  be  put. 

From  the  detail  of  the  evidence,  a  subject  of  all-pervading  in- 
terest in  an  elective  government,  it  appears  that  the  oaths  of  more 
than  sixty  witnesses  contradict  the  certificate  of  the  inspectors  as  to 
a  part  of  the  facts  attested  by  that  certificate. 

If  this  great  number  of  witnesses  inform  the  committee  truly,  it 
will  at  least  give  the  character  of  direct  falsity  to  some  parts  of  the 
certificate  and  of  doubtful  certainty  to  all  the  rest  of  it,  and  places 
the  evidence  to  be  derived  from  that  certificate  in  a  situation  similar, 
iin  the  opinion  of  the  committee,  to  that  of  a  witness  in  a  court  of 
justice  who  should  testify  to  several  material  facts,  on  one  of  which 
the  material  points  of  his  testimony  should  be  fully  proved  to  be 
wholly  destitute  of  truth.  In  the  absence  of  all  other  evidence,  a 
court  of  justice,  as  the  committee  apprehended,  would  not  permit 
the  rights  and  interests  of  a  party  to  be  affected  or  compromised  by 
testimony  so  tainted  and  invalidated,  especially  if  that  departure 
from  truth  be  of  such  a  complexion  as  to  evince  design  and  impure 
intention.  The  inspectors  have  been  allowed,  and  that  too  very 
properly,  by  the  committee,  when  their  official  acts  were  directly 
drawn  in  question,  to  purge  themselves  and  their  conduct  by  their 
own  testimony,  subject,  however,  in  the  opinion  of  the  committee, 


104      Cases  of  Contested  Elections  to  Seats  in  the 

to  the  caution  which  should  attend  the  reception  of  testimony  or 
evidence  from  s\ich  a  quarter.  And,  it  is  to  be  observed,  that  tli© 
scope  of  their  testimony  is  directed  to  the  exclusion  of  the  fact, 
that  their  certificate  contains  anything  but  the  real  truth  and  par- 
ticularly denies  that  any  person  or  persons  but  themselves,  or  one 
or  more  of  them,  could  have  the  means  of  altering  the  ballots  in 
the  boxes.  The  town  clerk  particularly  states  that  he  heard  (be- 
fore the  election)  threats  of  destroying  the  election  of  that  town; 
extraordinary  as  it  might  seem  that  any  person  of  sound  intellect 
should  deal  in  such  threats,  as  all  such  threats  must  have  lacked 
power  to  change  ballots  in  the  ballot-boxes,  honestly,  safely  and 
exclusivel}^  kept  by  the  inspectors  themselves,  and  that  too  while 
they  had  the  power  to  determine  what  ballots  should  be  received. 

This  part  of  the  testimony  might  well  have  suggested  the  reflec- 
tion to  the  committee  that  it  is  well  adopted  to  provide  a  coloring 
for  the  serious  apprehensions  as  to  the  nature  of  the  events  that 
have  alanningly  happened,  if  we  give  credit  to  the  sixty  witnesses 
to  the  fact  that  the  ballot-boxes  were  sifted  of  their  contents. 
Words  alone,  without  the  use  of  more  prevailing  and  seducing 
means,  could  never  open  the  ballot-boxes,  or  change  the  contents. 
And  yet  this  has  been  done,  provided  the  testimony  of  more  than 
sixty  electors  of  that  tow'n  may  be  safely  credited. 

Again,  the  committee  will  observe  that  the  investigations  which 
have  been  had,  the  collection  of  the  evidence,  and  the  proceedings 
in  the  town  to  present  the  case  to  this  House,  have  been  open  and 
public,  with  previous  notice  in  the  public  newspapers,  thereby 
affording  opportunity  to  discredit,  or  throw-  doubts  on  the  testimony 
of  the  electors  who  stand  arrayed  by  their  oaths  against  the  in- 
spectors. Opportunity,  however,  wn'U  be  afforded,  the  committee 
hope  (if  such  is  wanted  and  can  be  had),  to  invalidate  their  testi- 
mony or  destroy  their  credibility,  if  practicable,  and  put  this  sub- 
ject in  its  true  light. 

The  case  is  peculiar,  as  the  committee  have  before  remarked,  and 
is  distinguished,  in  its  leading  features,  from  any  other  that  has 
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ever  came  before  this  House.  If  there  is  wrong  here,  it  is  wrong 
by  design,  and  can  scarcely  be  attributed  to  accident,  mistake  or 
honest  error  of  judgment  Whether  it  is  within  the  province  of 
the  committee  to  look  for  or  designate  the  persons  or  person  who 
have  done  the  alleged  mischief,  and  committed  so  flagrant  an  out- 
rage upon  the  rights  of  electors,  which,  if  tolerated  or  permitted  to 
escape  the  most  rigorous  reprehension  within  the  power  of  the 
House,  would  endanger  the  whole  fabric  of  elective  government, 
and  strike  a  deadly  blow  at  the  most  sacred  rights  of  a  free  people, 
is  what  this  House  must  determine.  Fraud,  or  even  uncertainty 
in  the  returns  of  elections,  is  death  to  the  liberties  of  our  constitu- 
ents. 

If  the  canvass  of  the  votes  in  the  town  in  question  is  deprived  of 
the  certainty  which  the  inspectors'  certificate  imports,  the  commit- 
tee know  of  no  mode,  within  the  constitutional  power  of  this  House, 
to  restore  it  to  certainty.  But  we  can  so  far  protect  the  purity  of  our 
own  body  as  to  permit  no  seat  therein  to  be  holden  on  the  strength 
of  a  certificate  that  is  false  or  fraudulent,  in  whole  or  in  part;  and 
if  a  certificate  is  found  to  be  false  in  part,  it  would  be  unreasonable 
to  presume,  without  some  redeeming  certainty,  that  it  is  true  in  th^ 

■  4 

other  part.  If  there  is  fraud,  corruption  or  grass  negligence  in  the 
ballot-box  in  question,  it  would  taint  the  whole  election  of  the  town ; 
and  the  gangrene  limb  must  be  amputated,  and  to  be  effectual  it 
must  be  entire.  The  example  and  tendency  of  giving  credit  to  a 
false  certificate  would  be  more  dangerous,  in  the  opinion  of  the 
committee,  to  the  rights  of  suffrage,  than  its  total  rejection.  Amid 
the  regrets  occasioned  by  the  painful  duty  imposed  upon  the  com- 
mittee, of  considering  even  a  supposed  case  of  fraud  and  corrup- 
tion at  all,  they  find  a  consolation  in  its  happening  at  a  time  when 
(as  far  as  this  House  is  concerned)  no  object  can  be  desired  or  aimed 
at  but  a  faithful  support  of  the  great  principles  on  which  depends 
the  safety  of  all  our  rights  and  institutions. 

In  conclusion  the  comnuttee  feel  compelled  to  entreat  the  pardon 
of  this  House  for  the  great  length  of  their  report  which  nothing  but 
the  magnitude  of  the  question  involved  could  have  justified.     It, 
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however,  is  due  to  the  House  to  state,  that  the  committee  are  not 
unanimous  in  the  resolutions  which  they  now  submit  to  the  House: 
Resolved  (as  the  sense  of  this  House),  That  they  are  satisfied  that 
fraud  or  corruption  has  been  practiced  upon  the  ballotrbox  for 
electors  and  member  of  Congress,  at  the  late  election  in  the  town 
of  Greenfield,  in  the  county  of  Sai'atoga;  but  they  have  not  con- 
clusive evidence  that  such  fraud  or  corruption  was  practiced  by  the 
consent  or  with  the  knowledge  of  the  board  of  inspectors  of  said 
town. 

Eepobt  that  Election  is  Void. 

Resolved  (as  the  sense  of  this  House),  That  the  elect-ion  in  the 
town  of  Greenfield  is  void  and  of  no  effect,  and  that  the  prayer  of 
the  petitioners  ought  to  be  granted. 

(For  the  documents  alluded  to  in  tliis  report,  see  Assembly  Jour- 
nal, 1829,  Appendix  C.) 

Orderedy  That  the  said  report  and  resolutions  be  committed  to  a 
committee  of  the  whole  House. 

Orderedy  That  the  usual  number  of  copies  of  the  same  be  printed 
for  the  use  of  the  Legislature. 

Assembly  Journal,  1829,  pages  322  to  327. 

In  Assembly,  February  7, 1829, 

Report,  affidavits,  etc.,  re-committed  to  the  committee. 

Ordered,  That  the  report  of  the  committee  on  privileges  and 
elections,  on  the  petition  of  Harvey  Granger,  of  the  town  of  Green- 
field, in  the  county  of  Saratoga,  praying  to  be  admitted  to  a  seat  in 
this  House,  as  a  member  of  Assembly  from  said  county,  together 
with  the  petition  of  the  inspectors  of  election  of  said  town  of  Green- 
field, praying  that  a  commission  may  be  granted,  for  the  purpose  of 
obtaining  testimony  in  relation  to  frauds  alleged  to  have  been  com- 
mitted in  that  town,  at  the  late  annual  election,  and  the  accom- 
panying affidavits,  be  re-committed  to  the  committee  on  privileges 
and  elections. 

Assembly  Journal,  1829,  pages  395,  396. 
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Second  Eepoet  of  Committee, 

In  Assembly,  February  11, 1829. 

Mr.  Edgarton,  from  the  committee  on  privileges  and  elections,  to 
which  was  re-committed  the  petition  and  documents  relating  to  the 
election  in  the  town  of  Greenfield,  reported: 

That  they  have  had  again  under  their  consideration  the  subject, 
and  the  additional  documents  submitted  to  them,  and  see  no  reason 
to  alter  their  former  report  on  the  same  subject. 

Committed  to  Committee  of  the  Whole  —  Made  Special 

Obdeb. 

Orderedj  That  the  said  report  and  documents  be  re-committed  to 
committee  of  the  whole,  and  that  the  same  be  the  special  order  of 
the  day  for  Monday  next. 
Assembly  Journal,  1829,  page  409. 

For  documents,  petitions,  etc.,  see  Appendix  D;  Assembly  Jour- 
nal, 1829. 

In  Assembly,  February  19,  1829. 
Repobt  Considebed. 

The  House  then  proceeded  to  the  consideration  of  the  report  of 
the  committee  of  the  whole,  on  the  resolutions  reported  by  the  com- 
mittee on  privileges  and  elections,  on  the  petition  of  Harvey 
Granger,  praying  admission  to  a  seat  in  this  House,  as  a  member 
duly  elected  in  and  for  the  county  of  Saratoga;  the  said  report 
being  that  the  committee  had  agreed  to  a  resolution  in  the  words 
following,  to  wit: 

Resolved,  That  the  prayer  of  the  petitioner  ought  not  to  be 
granted. 

Repobt  Amended. 

Mr.  Savage  made  a  motion  that  the  House  should  agree  to  amend 
the  said  report,  by  inserting  immediately  preceding  the  saidresolu- 
tion,  a  resolution  in  the  words  following,  to  wit: 


108      Cases  of  Contested  Elections  to  Seats  in  the 

Resolved  (as  the  sense  of  this  House),  That  they  have  reason  to 
believe  that  fraud  or  corruption  has  been  practiced  upon  the  ballot- 
box  for  Elector,  and  Member  of  Congress,  at  the  late  election  in  the 
town  of  Greenfield,  in  the  county  of  Saratoga;  but  they  have  not 
conclusive  evidence  that  such  fraud  or  corruption  was  practiced 
with  the  consent  or  with  the  knowledge  of  the  board  of  inspectors 
of  said  town,  or  that  any  fraud  was  practiced  upon  the  Assembly 
box. 

Debate  was  had  upon  the  said  motion  of  Mr.  Savage;  and  the 
question  being  put  whether  the  House  would  agree  thereto,  it  w^as 
determined  in  the  aflSrmative. 

Ayes,  66.     Nays,  44. 

Thereupon,  Mr.  Edgarton  made  a  motion  that  the  House  should 
agree  to  amend  the  resolution  agreed  to  by  the  committee  of  the 
whole,  by  striking  out  of  the  same  the  word  "  not." 

The  Speaker  put  the  question  whether  the  House  would  agree  to 
the  said  motion  of  Mr.  Edgarton,  and  it  was  deteimined  in  the 
negative. 

Nays,  103.     Ayes,  8. 

Thereupon,  the  report  of  the  committee  of  the  whole  being 
divided,  Mr.  Speaker  put  the  question  whether  the  House  would 
agree  to  so  much  of  the  said  report  as  is  contained  in  the  first  of  the 
said  resolutions,  and  ita  was  determined  in  the  aflirraative. 

Ayes,  66.    .Nays,  42. 

Thereupon,  the  House  agreed  to  the  second  resolution. 

Ayes,  101.     Nays,  3. 
Assembly  Journal,  1829,  pages  601  to  505.     See  also  pages  485 

and  499. 
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Caie  of  Henry  F.  Jones  and  Thomas  Tredwell. 

Queens  County  —  Petition  Presented. 

STATE  OF  NEW  YOKK,       i 
In  Assembly,  January  7,  1830.  I 

The  petition  of  Henry  P.  Jones,  praying  that  he  may  be  admitted 
to  a  seat  in  this  House  in  the  place  of  Thomas  Tredwell,  the  sit- 
img  m^nber,  returned  as  duly  elected  in  and  fo7  tibie  county  of 
Queens  was  read  and  referred  to  the  committee  on  priyileges  and 
elections. 

Assembly  Journal,  1830,  pago  89. 

Bepobt  of  the  Committee  on  Pbivileobs  and  Elections  in 
THE  Case  of  Hbnby  F.  Jones  against  Thomas  Tbbdwell. 

In  Assembly,  January  25, 1830. 

Report  of  the  standing  committee  on  privileges  and  election,  on 
the  petition  of  Henry  F.  Jones^  praying  that  he  may  be  admitted 
to  a  seat  in  the  House,  in  place  of  Thomas  Tred  weir  the  sitting 
member. 

Mr.  Davis  from  the  standing  committee  on  privileges  and  elec- 
tions, to  whom  was  referred  the  petition  of  Henry  F.  Jones  of  the 
county  of  Queens,  praying  to  be  admitted  to  a  seat  in  this  House, 
in  place  of  the  Hon.  Thomas  Tredwell,  with  the  accompanying 
documents,  reports: 

By  the  official  statement  of  the  board  of  canvassers  for  the  county 
of  Queens  hereto  annexed,  marked  A  it  appears  that  at  the  last 
annual  election  held  on  the  2d,  3d  and,  4th  days  of  November  last, 
one  thousand  seven  hundred  and  eighty  votes  were  given  in  the 
said  county,  for  member  of  Assembly;  that  of  these  votes  the  Hon. 
Thomas  Tredwell  received  eight  himdred  and  ninety-one  votes,  and 
the  petitioner,  Henry  F.  Jones,  received  eight  hundred  and  eighty- 
nine  votes,  giving  to  the  sitting  member  a  majority  of  two  votes. 

It  further  appears  to  your  committee  that  the  said  Thomas  Tred- 


110      Cases  of  Contested  Elections  to  Seats  in  the 

well  and  the  petitioner  were  the  only  regularly  nominated  candi- 
dates at  that  election,  for  member  of  Assembly  for  that  county,  and 
that  they  are  the  only  persons  of  that  name  in  that  county. 

The  petitioner  claims  five  votes  given  in  the  town  of  Flushing,  in 
said  county,  which  were  rejected  by  the  inspectors  of  election  in 
said  town  on  the  canvass  of  votes,  and  not  returned  to  the  board  of 
county  canvassers  in  the  statement  made  by  the  town  canvassers, 
nor  allowed  by  the  said  board  of  county  canvassers  to  the  petitioner 
or  any  other  person,  but  were  duly  presented  and  delivered  to  the 
town  clerk  of  that  town. 

The  five  votes  thus  claimed  were  found  in  the  proper^box  prop- 
erly indorsed  for  H.  F.  Jones,  without  designating  the  Christian 
name  further  than  by  initials  H.  F. 

These  facts  not  only  appear  from  the  annexed  affidavits  B,  O,  L, 
G,  H,  of  the  supervisor,  town  clerk,  one  of  the  assessors,  and  others, 
but  by  the  admission  of  the  sitting  member. 

The  petitioner  further  claims  two  votes  given  in  the  town  of 
Hempstead,  in  said  county,  one  for  Henry  Floyd  and  one  for  Floyd 
Jones,  neither  of  which  were  allowed  to  the  petitioner  by  the  town 
or  county  canvassers.     iVide  affidavits  No.  3,  4,  5,  6,  and  B.) 

The  petitioner  claims  these  votes  upon  the  ground  that  he  is 
generally  known  and  called  by  the  name  of  Henry  Floyd,  which 
fact  is  established  by  the  affidavit,  hereto  annexed  marked  No.  1,  of 
twenty  persons,  inhabitants  of  the  county  of  Queens;  and  also,  on 
the  further  ground  that  one  William  Wheeler,  an  elector  of  said 
town  of  Hempstead,  testifies  that  on  the  4th  day  of  November  last, 
he  wrote  a  vote  for  Henry  Floyd;  that  he  saw  it  deposited  in  the 
proper  box  for  member  of  Assembly,  and  that  it  was  his  intention 
when  he  deposited  said  ballot  to  vote  for  the  petitioner.  (Vide 
affidavit  annexed  marked  No.  2.) 

The  sitting  member  claims  two  votes  given  in  the  town  of  Flush- 
ing, in  the  said  county,  which  were  rejected  by  the  inspectors  of 
election  in  the  said  town  on  the  canvass  of  votes,  and  not  returned 
to  the  board  of  county  canvassers,  nor  allowed  by  them,  but  were 
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preserved  and  delivered  to  the  town  clerk  of  said  town,  and  duly 
filed  in  said  office. 

The  two  votes  thiis  claimed  were  found  in  the  proper  box  prop- 
erly endorsed  for  "  T.  Tredwell,"  without  designating  the  Chris- 
tian name  further  than  by  the  initial  T. 

These  facts  appear  from  the  annexed  affidavits  marked  I^  of  the 
town  clerk  and  assessor  of  said  town  of  Flushing,  and  by  the  ad- 
mission of  the  petitioner. 

The  sitting  member  further  claims  four  votes  given  in  the  said 
town  of  Hempstead,  at  the  said  election  found  in  the  justice's  box, 
headed  Assembly,  and  properly  indorsed  and  with  the  name  of 
Thomas  Tredwell  written  or  printed  thereon. 

The  sitting  member  rests  his  claim  to  these  votes,  upon  the 
ground  that  the  same  were  not  allowed  or  counted  to  him,  either  by 
the  town  or  county  canvassers. 

To  support  this  fact,  he  produces  to  your  committee  several  affi- 
davits made  by  the  supervisor,  two  of  the  assessors  and  the  clerk  of 
the  board  for  the  said  town  of  Hempstead. 

Upon  this  point,  and  as  to  the  number  of  votes,  there  is  much 
looseness  and  some  contradictory  evidence. 

To  enable  the  House  the  better  to  understand,  the  committee 
have  deemed  it  their  duty  to  present  the  said  affidavits  entire. 

First,  those  of  the  sitting  member,  marked  J,  K,  L,  M,  N,  O. 

Secondly,  those  of  the  petitioner  in  opposition,  marked  Y,  V,  X, 
W,  U,  T,  S,  Q,  P,  R. 

Documents: 

J. 

County  of  Queens,        i 
Tovm  of  Hempstead,   J 

I,  Joseph  Smith,  Jr.,  of  the  town  of  Hempstead,  county  of 
Queens,  do  solemnly  swear,  that  I  am  one  of  the  assessors  of  said 
town,  and  that  I  attended  the  general  election  of  said  town,  on  the 
second,  third  and  fourth  days  of  November,  1829,  as  one  of  the  in- 
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spectors  of  election  in  and  for  said  town;  that  I  assisted  in  canvass- 
ing the  votes  taken  during  the  said  election;  that  of  the  votes  given 
for  members  of  Assembly,  there  were  four  separate  ballots  found 
in  the  justices'  box,  headed  for  Assembly,  and  indorsed  in  the  man- 
ner prescribed  by  law,  and  that  on  each  of  the  said  ballots  were 
written  or  printed  the  name  of  Thomas  Tredwell,  and  that  on  the 
said  canvass  the  said  ballots  were  not  allowed  or  counted*  for  the 
said  Thomas  Tredwell. 


JOSEPH  SMITH,  Jb. 


Sworn  and  subscribed  before  me 
the  14th  day  of  January,  1830 


'] 


Joseph  Pettit, 

One  of  the  judges  of  said  county. 

K 

CotTNTY  OF  Queens,      ) 
Town  of  Hempstead,  )     " 

John  W.'De  Mott,  of  the  town  of  Hempstead,  in  the  county  of 
Queens,  being  duly  affirmed,  saith  he  was  one  of  the  clerks  of  the 
last  anniversary  election  held  in  the  town  of  Hempstead  and  county 
aforesaid,  and  that  he  attended  as  clerk  to  the  canvass  of  the  votes; 
and  the  deponent  further  saith  there  was  four  separate  ballots  found 
in  the  justices'  box  headed  for  Assembly  and  indorsed  in  the  man- 
ner prescribed  by  law,  and  that  on  each  of  the  said  ballots  was  writ- 
ten or  printed  the  name  of  Thomas  Tredwell,  and  that  on  the  said 
canvass  the  said  ballots  were  not  allowed  or  counted  for  the  said 
Thomas  Tredwell,  to  his  recollection. 

JOHN  W.  DE  MOTT. 

Affirmed  before  nfe,  ) 
14th  January,  1830.  J 

Oliver  Denton, 

Justice  of  the  Peace, 
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L. 

State  of  New  York,  i       ^  .  -  - 

Queens  Oounty,        \     "  '* 

I,  William  Everitt,  of  the  town  of  Hempstead,  couiitj  of  Queens, 
do  solemnly  swear  that  I  am  one  of  the  assessors  of  said  town,  aiid 
that  I  attended  the  general  election  of  said  town  on  the  2d,  3d  and 
4th  days  of  November  18291,  as  one  of  the  inspectors  of  election  in 
and  for  said  town;  that  I  assisted  in  canvassing  the  votes  taken  dur- 
ing the  said  election;  that  of  the  votes  given  for  member  of  Assem- 
bly there  were  three  or  four  separate  ballots  found  in  the  justices^ 
box  headed  "  for  Assembly  "  and  indorsed  in  the  manner  prescribed 
by  law,  and  that  on  each  of  the  said  ballots  were  written  or  printed 
the  name  of  Thomas  Tredwell;  and  that  on  the  said  canvass, 
whether  the  said  votes  were  or  were  not  counted  for  the  said 
Thomas  Tredwell  this  deponent  is  not  certain,  but  his  impression 
is  that  they  were  not. 

WILLIAM  EVERITT. 
Sworn  before  me  this  14th 

day  of  January,  1830.' 

Davit)  Lambersox, 

One  of  the  Judges  of  the  Court  of  Common  Pleas 
for  said  County  of  Queens, 

M. 

County  of  Queens,         | 
Town  of  Hempstead,    ^ 

Daniel  K.  Smith,  upon  the  deposition  of  his  affinnation,  saith 
that  he  was  one  of  the  clerks  at  the  last  anniversary  election  held  in 
the  town  and  county  aforesaid,  and  that  he  ftttended  as  clerk  to  the 
canvass  of  the  votes;  and  this  deponent  further  saith  there  was  a 
number  of  separate  ballots  found  in  the  justices'  box,  three  or 
more,  to  the  best  of  his  recollection,  headed  "  for  Assembly  "  and 
indorsed  in  the  manner  prescribed  by  law,  and  on  each  of  the  said 
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ballots  were  written  or  printed  the  name  of  Thomas  Tredwell,  and 

that  these  ballots  were  not  canvassed  nor  allowed  to  the  said 

Thomas  Tredwell,  to  his  recollection. 

DANIEL  K.  SMITH. 

Affirmed  and  subscribed  before  me, 
the  14:tli  day  of  January,  1 830. 

Joseph  Pettit, 
One  of  the  Judges  of  the  said  County. 


J    \ss. : 


N. 

County  oi*-  Queens, 
Town  of  Hempstead, 

I,  Robert  Davison,  of  the  town  of  Hempstead,  county  of  Queens, 
do  solemnly  swear,  that  I  am  supervisor  of  the  town  of  Hempstead, 
and  that  I  attended  the  general  election  of  said  town,  held  on  the 
2d,  3d  and  4th  days  of  November,  1829,  as  one  of  the  inspectors  of 
election  for  said  town;  that  I  assisted  in  canvassing  the  votes  for 
the  office  of  member  of  Assemblv.  There  were  three  or  four  ballots 
found  in  the  justices'  box,  with  the  name  of  Thomas  Tredwell,  they 
being  indorsed  for  Assembly,  and  that  those  ballots  were  not  can- 
vassed or  allowed^  to  the  best  of  my  knowledge,  to  the  said  Thomas 
Tredwell. 

EGBERT  DAVISON. 
Sworn  and  subscribed  before  me, 
December  18th,  1829. 

Wm.  McNeil, 

Justice  of  the  Peace. 

County  of  Queens,        ) 

Town  of  Hempstead,   )     "  * 

Eobert  Davison,  of  the  town  of  Hempstead,  in  the  county  of 
Queens,  being  duly  sworn,  doth  depose  and  say,  that  he  is  supervisor 
of  the  said  town,  and  that  he  attended  the  general  election  held  in 
the  said  town,  on  the  2d,  3d  and  4th  days  of  November  last,  as  one 
of  the  inspectors  appointed  to  attend  said  election,  in  and  for  said 
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town;  and  tkat  he  assiated,  as  such  inspector,  in  canvassing  the  votee 

taken  during  the  said  three  days  of  election;  and  that  of  the  votes 

given  for  member  of  Assembly  at  said  election,  there  were  three  or 

four  separate  ballots  found  in  the  justice's  box  headed  for  Assembly, 

and  indorsed  in  the  mamier  prescribed  by  law,  and  that  on  each  of 

the  said  ballots  was  written  or  printed  the  name  of  Thomas  Tred* 

well;  and  that  on  the  said  canvass,  whether  the  said  votes  were  or 

were  not  counted  for  the  said  Thomas  Tredwell  this  deponent  doth 

not  know,  but  his  impression  is  that  they  were  not;  and  this  depo* 

nent  further  saith,  that  he  lately  made  an  affidavit  before  James  L» 

Cogswell,  Esq.,  in  relation  to  the  said  votes  found  in  the  justice's 

box,  in  which  this  deponent  stated  that  whether  the  said  votes  were 

or  were  not  allowed  to  Thomas  Tredwell  on  the  final,  canvass  of 

votes  for  members  of  Assembly,  this  deponent  did  not  know,  and, 

therefore,  could  not  say;  that  at  the  time  of  signing  said  affidavit, 

this  deponent  stated  that  it  was  his  impression  that  the  said  votes 

were  not  allowed  to  the  said  Thomas  Tredwell,  and  wished  it  to  be 

stated  in  the  said  affidavit,  which  Mr.  Henry  F.  Jones  declined  to 

have  inserted,  he  being  present  at  the  time  the  said  affidavit  was 

made,  at  his  request. 

ROBERT  DAVISON, 

Subscribed  and  sworn,  14th'  January, 

1830,  before  me, 

Oliver  Denton, 

Justice  of  the  Peace, 

O. 

Queens  County,  ss.  : 

Robert  Davison,  of  the  town  of  Hempstead,  in  said  county,  being 
duly  sworn,  deposeth  and  saith,  that  he  is  the  supervisor  of  the  town 
of  Hempstead,  and  that  he  attended  the  general  election  of  said 
town,  held  on  the  second,  third  and  fourth  days  of  November,  1829, 
as  one  of  the  inspectors  of  elections  for  said  town;  that  he  assisted 
in  canvassing  the  votes  taken  during  said  election;  that  of  the  votes 
given  for  the  office  of  member  of  Assembly  there  were  three  or  four 
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ballots  found  in  the  justice's  box  with  the  name  of  Thomas  Tred- 
well,  they  being  indorsed  for  the  Assembly,  but  whether  thoie  bal- 
lots  were  allowed  or  counted  to  the  said  Thomas  Tredwell  this  de- 
ponent  doth  not  know,  but  his  impression  is  that  they  were  not,  and 
that  lately  he  made  afiidavit  before  James  L.  Cogswell,  Esq.,  in 
relation  to  those  ballots  found  in  the  justice's  box;  that  at  the  time 
of  signing  said  affidavit  this  deponent  stated  that  it  was  his  impres- 
sion that  the  said  votes  were  not  allowed  to  the  said  Thomas  Tred- 
well,  and  wished  it  to  be  stated  in  the  said  affidavit,  which  Mr. 
Heniy  F.  Jones  has  declined  to  have  inserted,  he  being  present  at 
the  time  the  said  affidavit  was  made. 

ROBERT  DAVISOK 

Subscribed   and   sworn,   4th 

January,  1830,  before  me, 

Oliver  Denton, 

Justice  of  the  Peace, 

Y. 

We,  the  board  of  inspectors  of  elections  |or  the  town  of  Hemp- 
stead, in  the  county  of  Queens,  do  certify,  that  the  following  is  a 
correct  statement  of  the  result  of  a  general  election  held  in  said 
town,  on  the  second,  third  and  fourth  days  of  November,  1829. 
Five  hundred  and  seventy-three  votes  were  given  for  the  office  of 
Senator;  seven  hundred  and  ninety-nine  votes  were  given  for  the 
office  of  members  of  Assembly;  seven  hundred  and  seventy-one 
votes  were  given  for  the  office  of  justice  of  the  peace.  Of  the  votes 
given  for  the  office  of  Senator  Silas  Wood  received  four  hundred 
and  eighteen  votes;  Jeremiah  Johnson  received,  for  the  same  office, 
four  hundred  and  sixteen  votes;  Alpheus  Sherman  received,  for  the 
same  office,  one  hundred  and  fifty-one  votes;  Jonathan  S.  Conklin 
received,  for  the  same  office,  one  hundred  and  fifty-one  votes;  J^ 
Johnson  received,  for  the  same  office,  one  vote.  Of  the  votes  given 
for  the  office  of  member  of  Assembly  Thomas  Tredwell  received 
six  hundred  and  thirty-one  votes;  Henry  F.  Jones  received  one  hun- 
dred and  sixty-eight  votes;  Henry  Floyd  received,  for  the  same 
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office,  one  vote;  Floyd  Jones  received,  for  the  same  office,  one  vote. 
Of  the  votes  given  for  the  office  of  justice  of  the  peace  Wm.  McNeil 
received  four  hujidred  and  thirty-five  votes;  Joseph  Dorlon  re- 
ceived, for  the  same  office,  two  hundred  and  fifty-four  votes;  JamoB 
T.  Qildersleeve  received,  for  the  same  office,  sixty-two  votes;  Wil- 
liam Mott  received,  for  the  same  office,  twenty  votes.  In  witness 
whereof,  we  have  hereunto  subscribed  our  names,  this  fifth  day  of 
November,  in  the  year  one  thousand  eight  hundred  and  twenty- 
nine. 

ROBERT  DAVIDSON, 
ALBERT  HENTZ, 
JOHN  JACKSON, 
DANIEL  MOTT, 
!      .  JOSEPH  SMITH,  Je., 

I  WILLIAM  EVERITT, 

Inspectors  of  Election, 

I  do  hereby  certify,  that  the  foregoing  is  a  true  copy  of  the  certi- 
ficate or  statement  made  by  the  board  of  inspectors  of  elections  for 
the  town  of  Hempstead,  in  the  county  of  Queens,  as  the  same  re- 
mains on  file  in  the  clerk's  office  of  the  county  of  Queens.  In  testi- 
mony whereof,  I  have  hereunto  set  my  hand  and  seal  of  the  office, 
the  29th  day  of  December,  1829. 

SAMUEL  SHERMAN, 

Clerk  of  Queens  County, 


I  ss. : 


V. 

Statb  of  New  Yoek, 
Queens  County, 

John  Jackson  being  duly  sworn,  doth  depose  that  he  is  one  of  the 
inspectors  of  election  for  the  town  of  Hempstead,  and  presided  as 
such  at  the  last  general  election  held  on  the  2d,  3d  and  4:th  days  of 
November  last  past,  and  was  present  at  the  canvass  of  votes  given  at 
said  election.    That  while  canvassing  the  votes  for  justice  of  the 
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peace,  one  or  two  votes  were  found  in  the  box  provided  for  justioes 
of  the  peace,  for  Thomas  Tredwell  as  member  of  Assembly,  which 
votes  it  was  then  agreed  by  the  board  of  inspectors  should  be  allowed 
to  the  said  Thomas  Tredwell,  and  this  deponent  believes  that  the 
said  votes  were  so  allowed  in  the  final  canvass  for  members  of  As- 
sembly, to  the  said  Thomas  Tredwell. 

JOHN  JACKSON. 
Sworn  to  and  subscribed  before  me 
this  29th  day  of  December,  1829. 

Thomas  B.  Jackson, 

Commissioner,  etc.,  for  Queens  County. 

X. 

State  of  New  York,   ) 
Qiceens  County,         I 

Piatt  Willets,  of  the  town  of  Hempstead,  being  duly  »wom,  doth 
depose  and  say  that  he  is  a  resident  of  the  village  of  Hempstead^ 
was  occasionally  at  the  board  during  the  canvass  of  the  votes  of  the 
town  of  Hempstead,  on  the  5th  day  of  November  last  past,  and  that 
he  never  heard  at  that  time,  of  any  votes  found  in  the  justice's  box 
for  Thomas  Tredwell  that  were  not  allowed  to  him  by  the  inspectors 
of  said  canvass.  And  further,  the  election  has  frequently  been  the 
subject  of  conversation  in  the  village  of  Hempstead;  and  that  he 
has  never  heard  in  the  course  of  that  conversation,  any  votes  having 
been  found  in  the  justice's  or  any  other  box,  that  were  not  allowed  to 
Thomas  Tredwell,  and  that  at  the  first  of  his  hearing  of  the  above 
mentioned  votes,  was  after  the  20th  of  December  inst.,  and  further, 
the  deponent  says  that  he  has  had  a  conversation  with  two  of  the 
acting  inspectors  of  the  town  of  Hempstead  since  the  20th  of  De- 
cember, in  which  they  said  that  those  votes  which  were  found  in  the 
justice's  box  for  Thomas  Tredwell,  were  the  subject  of  conversation 
at  the  board  of  canvassers  at  the  time  of  the  canvass,  and  agreed 
that  they  should  be  allowed  and  did  not  know  but  they  were  allowed 
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at  the  time  of  the  canvafis,  as  they  presumed  at  the  ;time  that 
eyeiything  was  done  legally^  inasmuch  as  they  had  the  electicm  law 
hefoie  them  at  the  time. 

PLATT  WILLETS. 
digp^d  and  sworn  before  me  this 
30th  day  of  December,  1829. 

Jas.  L.  Cogswell,  /.  P. 

W.  I 

State  of  J^'ew  Yoek,  ) 
Queens  County,        I 

James  L.  Cogswell,  being  duly  sworn,  doth  depose  that  he  was  at 
at  the  house  of  Joseph  Smith,  Jr.,  on  the  25th  day  of  November 
last,  in  the  town  of  Hempstead  and  county  aforesaid,  to  take  the 
affidavit  of  the  said  Joseph  Smith,  Jr.,  as  one  of  the  inspectors  of  the 
annual  election  held  for  the  said  town,  on  the  second,  third  and 
fourth  days  of  November,  1829,  in  relation  to  two  votes  given  at 
said  election,  one  for  Henry  Floyd  and  the  other  for  Floyd  Jones; 
and  that  he  distinctly  recollects  to  have  heard  Henry  F.  Jones  ask 
the  said  inspector,  Joseph  Smith,  Jr.,  if  there  were  any  votes  or 
ballots  found  in  any  of  the  boxes  other  than  the  Assembly  box  (it 
the  time  the  canvass  of  the  town  of  Hempstead  took  place),  for 
Thomas  Tredwell,  as  member  of  the  Assembly,  that  were  not  al- 
lowed by  the  board  of  town  canvassers;  to  which  the  said  Joseph 
Smith,  Jr.,  replied  that  there  were  no  votes  found  in  any  of  the 
other  boxes  for  Thomas  Tredwell,  as  member  of  Assembly,  that 
were  not  allowed  and  counted  to  him  in  the  final  canvass  for  mem- 
ber of  Assembly. 

JAS.  L.  COGSWELL, 
Justice  of  the  Peace  for  County  of  Queens. 

I  do  hereby  certify  that  James  L.  Cogswell,  one  of  the  justices  of 
the  peace  for  the  county  of  Queens,  appeared  before  me,  this  29tSi 
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day  of  December,  1829^  being  duly  sworn,  says  that  the  above  cer- 
tificate is  the  truth,  the  whole  truth  and  nothing  but  the  truth. 

SILAS  TITUS. 
V.  D.  Water, 

Commissioner  for  the  County  of  Queens. 

South  Oyster  Bay,  December  29,  1829. 

U. 

State  of  Xew  York,  » 
Queens  County,        j    '  " 

Albert  Hentz,  of  the  town  of  Hempstead  in  the  county  of  Queens, 
being  sworn,  says  that  he  resides  in  the  said  town  of  Hempstead,  and 
has  been  town  clerk  of  said  town  for  several  years  past;  that  as  such 
clerk  he  presided  at  the  last  general  election,  on  the  second,  third 
and  fourth  days  of  November,  1829,  and  was  present  and  assisted 
at  the  canvass  of  votes  polled  at  the  said  election;  that  he  recollects 
two  or  three  votes  for  Tliomas  Tredwell,  properly  indorsed,  were 
found  in  the  box  appropriated  for  the  votes  of  justice  of  the  peace; 
that  a  conversation  about  the  legality  of  said  votes  was  had  at  the 
time  of  such  canvass,  and  the  same  were  saved  by  the  inspectors,  for 
the  purpose  of  being  allowed  to  the  said  Thomas  Tredwell;  and  if 
the  said  votes  were  not  it  is  unknown  to  said  deponent. 

ALBERT  HENTZ. 
Sworn  and  subscribed,  Dec. 
30th,  1829,  before  me. 

Wm.  McNeil, 

Justice  of  the  Peace  of  Queens  County. 

T. 
Queens  County,  ss.; 

Daniel  Mott,  of  the  town  of  Hempstead,  in  the  county  of  Queens, 
being  duly  sworn  says  that  he  was  one  of  tfie  acting  inspectors  of 
the  annual  election,  hejd  in  said  town  on  the  second,  third  and 
fourth  days  of  November,  1829;  that  he  was  at  the  canvass  of  the 
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votes  for  the  town  of  Hempstead  on  the  fifth,  and  at  said  canvass 
there  was  found  in  the  justice's  box  one,  two  or  three  votes  for 
Thomas  Tredwell,  and  at  the  time  of  those  being  found  in  said  box, 
there  was  a  conversation  at  the  board  relative  to  them,  and  that  the 
said  board  agreed  to  count  them  for  the  said  Thomas  Tredwell;  that 
he,  the  deponent,  was  aware  of  the  propriety  of  allowing  them  to  the 
said  Thomas  Tredwell,  and  this  deponent  presumes  that  everything 
was  done  according  to  law,  at  the  time  of  the  said  town  canvass. 

DANIEL  MOTT. 

Dec.,  1829,  before  me, 
Subscribed  and  sworn  the  28th 


} 


ELtAs  Hicks, 

Commissioner,  etc. 

S. 

Queens  County,  ss.  : 

Robert  Davison,  supervisor,  of  the  town  of  Hempstead,  in  the 
said  town  of  Queens,  being  duly  sworn,  says,  that  he  was  one  of  the 
acting  inspectors  of  the  poll  of  the  last  general  election,  and  pre- 
sided at  the  final  canvass  of  the  votes  on  the  fifth  of  November  last; 
that  in  canvassing  the  box  designated  to  receive  the  votes  for  jus- 
tice of  the  peace,  there  were  three  or  four  votes  found  containing 
the  name  of  Thomas  Tredwell,  which  he  believes  were  properly 
indorsed  for  member  of  Assembly,  but  whether  such  votes,  so  found 
as  aforesaid,  were  or  were  not  allowed  to  the  said  Thomas  Tredwell, 
on  the  final  canvass,  the  said  Robert  Davison  does  not  know,  and, 
therefore,  cannot  say.    Dated  the  30th  day  of  December,  1829. 

ROBERT  DAVISON. 

Sworn  and  described  the  30th  of, ) 
December,  1829,  before  me,        f 

James  L.  Cogswell, 

Justice  of  the  Peace. 
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Q. 

Queens  County,  ss,: 

William  Everett,  of  the  towti  of  Hemp&tead,  being  sworn,  saith, 
that  he  is  one  of  the  assessors  of  the  town  of  Hempstead,  in  the 
county  of  Queens,  and  presided  at  the  last  general  election  in  the 
said  town,  on  the  second,  third  and  fourth  days  of  November  last, 
and  was  present  and  assisting  in  the  final  canvass  on  the  fifth;  that 
in  canvassing  the  box  designated  to  receive  the  votes  for  justices  of 
the  peace,  three  or  four  votes,  but  thinks  four,  were  found  for 
Thomas  Tredwell,  and  indorsed  "  Assembly ;  '^  that  one  of  these 
votes  so  found  was  put  in  the  said  box  by  this  deponent,  by  mistake, 
and  immediately  mentioned  the  circumstance  to  the  other  inspectors, 
and  they  replied  that  such  vote  would  not  be  lost,  but  whether  on 
the  final  canvass  of  votes  for  members  of  Assembly,  the  votes  so 
found  in  the  justice's  box  were  allowed  to  the  said  Thomas  Tred- 
well or  not,  he  does  not  know,  but  is  rather  of  impression  that  they 
were  not  allowed.    Dated,  Dec.  31st,  1869. 

WM.  EVERETT. 
Subscribed  and  sworn  before  me,  j 
as  above  dated,  ) 

•George  Van  Nostrand, 

Jtistice  of  the  Peace. 

Queens  County,  ss,  : 

The  said  William  Everett,  being  further  sworn,  says,  that  if  any 

other  affidavit  in  relation  to  the  last  election,  or  the  canvass  of  votes 

thereat,  this  deponent  has  said  anything  more  or  further  than  what 

is  contained  in  the  above. affidavit,  it  is  what  this  deponent  did  not 

mean  or  intend.    Dated,  January  2d,  1829. 

WILLIAM  EVERETT. 

Subscribed  and  sworn  before  me, 

John  Rhoades,  Jr., 

Justice  of  the  Peace. 
January  2d,  1830.  » 
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P. 

State  of  New  York,  ) 
Queens  County j        » 

Daniel  K.  Smith,  being  affirmed,  doth  depose  and  say  that  he  was 
one  of  the  acting  clerks  of  the  election  held  on  the  2d,  3d  and  4th 
days  of  November  last  past,  for  the  town  of  Hempstead,  and  was  at 
the  canvass  of  the  votes  for  the  said  town  on  the  5th  day  of  Novem- 
ber, 1829,  held  at  the  house  of  Albert  Hentz,  in  the  village  of 
Hempstead,  and  at  said  canvass  they  canvassed  the  box  containing 
the  ballots  for  justice  of  the  peace,  first,  and  that  there  were  two 
votes  and  no  more^  that  he  recollects,  found  in  said  box  for  Thomas 
Tredwell;  does  not  recollect  if  they  were  properly  indorsed  or  not 
and  that  he  presumed  that  the  transactions  of  the  board'  hi  town 
canvassers  at  the  time,  were  correct  and  true  to  the  extent  of  his 
knowledge  and  belief.  And  this  deponent  further  says  the  election 
has  frequently  been  the  subject  of  conversation  in  the  town  of 
Hempstead,  in  which  he  resides,  but  that  he  has  never  heard  of  any 
votes  found  in  the  justices'  box  that  were  not  allowed  to  Thomas 
Tredwell  or  any  one  else,  until  Saturday,  the  26th  day  of  Decem- 
ber, instant.  This  deponent  further  states  that  he  is  not  willing  to 
affirm  the  above  mentioned  two  votes  were  allowed  to  Thomas 

Tredwell  or  were  not  allowed  to  him. 

DANIEL  K.  SMITH, 

Signed  and  affirmed,  before  me,  this  ) 

29th  day  of  December,  1829.       ' 

Jas.  L.  Cogswell, 

Justice  of  the  Peace. 


R. 

State  of  New  York,   ) 
Queens  County,        ) 

James  L.  Cogswell,  of  said  county,  being  duly  sworn,  doth  de- 
pose, that  on  the  29th  day  of  December,  1829,  that  he  heard  Robert 
Davison,  supervisor  of  the  town  of  Hempstead,  say  that  he  attended, 
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on  the  5th  day  of  November  last  past,  as  one  of  the  board  of  town 
canvassers,  and  at  said  canvass  there  were  three  or  four  ballots  or 
votes,  he  does  not  recollect  which,  found  in  the  justice's  box  with 
the  name  Thomas  Tredwell  on  them;  that  he,  the  said  Robert  Davi- 
son, does  not  recollect  whether  they  were  properly  indorsed  or  not, 
but  presumes  they  were.  And  that  he  had,  at  the  time  of  the  above 
mentioned  canvass,  the  election  law  before  him,  and  that  one  other 
inspector  had  the  election  law  also;  that  he,  Davlison,  was  well 
aware,  at  the  time  of  the  above  mentioned  town  canvass,  thaJb  the 
election  law  was  explicit  upon  the  subject  of  votes  found  in  boxes 
other  than  the  Assembly  box  (provided  they  were  properly  in- 
dorsed), that  they  should  be  allowed  to  the  person  whose  names 
were  designated  within  such  ballots  or  votes  so  found.  And  fur- 
ther, the  said  Davison  did  not  intend,  in  the  affidavit  given  to  Mr. 
Tredwell,  to  be  understood  as  saying  positively  that  the  three  or 
four  votes  therein  mentioned  and  foimd  in  the  justice's  box  were 
not  allowed  to  him  in  the  final  canvass  of  the  votes,  nor  could  he 
swear  that  they  were  allowed  to  him  at  the  final  canvass  of  .votes 
for  he  did  not  know;  and  further,  that  he,  Davison,  thought  that 
they  had  proceeded  legally  at  the  time  of  the  canvass,  and  so  made 
out  his  return. 

He  further  said  that  he  would  meet  Henry  F.  Jones  at  the  vil- 
lage of  Hempstead  on  the  30th  day  of  December,  and  testify  that 
he  did  not  intend  to  give  any  certificate  which  would  go  to  say 
that  he  swore  that  the  three  or  four  votes  in  the  justice's  box,  here- 
tofore mentioned,  were  not  allowed  to  Mr.  Tredwell,  nor  that  they 
were  allowed  to  him  by  the  said  board  of  town  canvassers  for  the 
town  of  Hempstead,  repeating  again  for  that  he  could  not  swear 
that  they  were  not  allowed  nor  that  they  were  allowed;  adding  how 
could  he  swear  at  this  time  when  he  did  not  know  the  fact. 

JAS.  L.  COGSWELL. 
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State  of  New  Yobk,  j 
Queens  County,        \' 

James  L.  Cogswell  appeared  before  me  this  30th  day  of  Decem- 
ber, 1829,  and  was  duly  sworn,  and  says  the  facts  set  forth  in  the 
within  affidavit  are  the  truth,  the  whole  truth,  and  nothing  but  the 

truth. 

SILAS  TITUS. 

V.  D.  Vateb, 

Commissioner  for  Queens  County. 

South  Oyster  Bay,  December  30, 1829. 

From  the  foregoing  facts,  four  points  are  presented  for  the  con- 
sideration of  your  committee. 

1.  Is  the  petitioner  entitled  to  the  five  votes  in  the  town  of 
Flushing? 

2.  Is  the  petitioner  entitled  to  the  two  votes  in  the  town  of 
Hempstead? 

3.  Is  the  sitting  member  entitled  to  the  two  votes  in  town  of 
Flushing? 

4.  Is  the  sitting  member  entitled  to  the  four  votes  found  in  the 
justice's  box? 

Upon  the  first  and  third  points,  your  committee  are  unanimously 
of  the  opinion  that  the  petitioner  is  entitled  to  the  five  votes  in  the 
town  of  Flushing,  and  the  sitting  member  to  the  two  votes  in  the 
same  town. 

Upon  the  second  point,  your  committee  forbear  to  express  any 
opinion,  as  in  any  event  those  votes  cannot  vary  the  result. 

Upon  the  fourth  and  last  point,  your  committee  have  come  also 
to  the  unanimous  conclusion  that  the  sitting  member  is  not  entitled 
to  the  allowance  of  the  four  votes  found  in  the  justice's  box. 

In  coming  to  this  conclusion,  your  committee  are  satisfied:  itbat 
votes  were  found  in  the  justice's  box  to  which  the  sitting  member 
was  entitled;  but,  after  a  careful  and  patient  examination  of  all  the 
facts,  your  committee  are  not  satisfied  either  as  to  the  number  thus 


126      Cases  of  Contested  Elections  to  Seats  in  the 

found  or  that  the  number  found  were  not  allowed  to  the  said  sittiiig 
member.. 

Your  eommittee  proceeded  in  arriving  to  this  conclusion,  upon 
the  ground,  first,  that  the  party  claiming  the  allowance  of  votes, 
must  show,  beyond  all  reasonable  doubt,  his  right  to  them  by  testi- 
mony positive  and  unequivocal;  he  has  no  right  to  call  upon  the 
committee  or  this  House  to  weigh  or  balance  probabilities  or  to  pass 
upon  the  credit  of  conflicting  testimony  upon  a  question  vitally 
affecting  the  elective  franchise.  Is  the  testimony  in  this  case  of 
that  character?  In  the  first  place,  no  one  has  sworn  positively  that 
the  votes  were  not  allowed,  except  Joseph  Smith,  Juil,  one  of  the 
assessors,  and  he  stands  contradicted  by  the  affidavit  of  Mr.  Cbgs- 
well,  who  testifies  that  on  the  25th  day  of  ]!^ovember  last,  this  same 
Mr.  Smith,  when  inquired  of  by  the  petitioner  as  to  the  fact  whether 
any  votes  for  Thomas  Tredwell  had  been  found  in  any  of  the  boxes 
other  than  the  Assembly  box,  at  the  time  that  the  canvass  took 
place,  that  were  not  allowed  by  the  board  of  town  canvassers,  an- 
swered that  there  were  no  votes  found  in  any  of  the  other  boxes 
for  Thomas  Tredwell  as  member  of  Assembly,  that  were  not  allowed 
and  counted  to  him  on  the  final  canvass.  All  the  other  witnesses, 
although  they  testify  as  to  the  mmiber  found  in  the  justice's  box, 
varying  that  number  from  three  to  four  votes,  speak  only  as  to 
their  impression  that  they  were  not  allowed,  or  that  they  were  not 
to  their  recollection,  giving  no  reason  for  those  impressions,  or 
any  if  they  were  not  allowed  why  they  were  not,  or  what  became 
of  such  ballots. 

Your  committee  think  this  testimony  of  itself  too  uncertain  and 
loose,  with  any  safety  to  rely,  standing  opposed  as  it  does  to  the 
legal  presumption  that  the  board  did  their  duty,  and  if  so,  they  must 
have  allowed  said  votes.  But,  in  aid  of  this  presumption,  the  peti- 
tioner has  furnished  the  official  return  of  the  inspectors  of  that  town 
to  the  board  of  county  canvassers,  which  gives  the  whole  number  of 
votes  polled  in  that  town  for  Assembly  at  that  election  at  seven 
hundred  and  ninety-nine.     Of  these,  the  sitting  member  was  al- 
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lowed  six  hundred  and  thirty-one,  and  the  petitioner  one  hundred 
and  sixty-eight,  corresponding  in  the  aggregate  with  the  whole 
number  given.    Secondly, 

1.  The  affidavit  of  John  Jackson,  one  of  the  inspectors  of  said 
town,  who  testifies  that  one  or  two  votes  were  found  in  the  justice's 
box  for  Thomas  Tredwell,  which  it  was  then  agreed  by  the  board 
should  be  allowed  to  the  said  Thomas  Tredwell,  and  he  believes 
they  were  so  allowed. 

2.  The  affidavit  of  Albert  Hent^,  the  clerk  of  the  said  town,  who 
testified  that  two  or  three  votes  were  thus  found  for  Thomas  Tred- 
well; that  a  conversation  about  the  legality  of  said  votes  was  had  at 
the  time  of  the  canvass,  and  that  the  same  were  saved  by  the  inspec- 
tors for  the  purpose  of  being  allowed  to  the  said  Thomas  Tredwell, 
and  if  the  said  votes  were  not  allowed,  it  was  unknown  to  him. 

3.  The  affidavit  of  Daniel  Mott,  another  inspector,  testified,  that 
one,  two  or  three  votes  were  thus  found;  that  a  like  conversation 
was  had,  and  that  the  board  agreed  to  count  them  to  the  said 
Thomas  Tredwell;  that  he  was  aware  of  the  propriety  of  allowance 
of  them,  and  he  presumed  that  everything  was  done  according 
to  law. 

4.  The  affidavit  of  Robert  Davison,  the  supervisor  of  said  town, 
who  testified  that  three  or  four  votes  were  thus  found,  but  whether 
allowed  or  not,  cannot  say. 

5.  The  affidavit  of  William  Everett,  another  inspector,  who  testi- 
fies that  three  or  four  votes  were  thus  found;  one  put  in  by  himself 
by  mistake;  that,  at  the  time,  it  was  remarked  by  the  board  that  the 
vote  would  not  be  lost,  but  whether  allowed  on  the  final  canvass,  he 
cafinot  say,  rather  his  impression  they  were  not. 

6.  The  affidavit  of  Daniel  K.  Smith,  acting  clerk  of  the  said 
board,  who  testifies  that  he  was  present  at  the  canvass;  that  they 
canvassed  he  justice's  box  first;  that  two  votes,  and  no  more,  as 
he  recollects,  were  found  in  the  box,  and  he  presumes  that  the 
transaction  was  correct,  but  cannot  say  whether  the  two  votes  were 
allowed  or  not. 

Y.  The  affidavit  of  Mr.  Cogswell,  as  to  a  conversation  with  the 
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supervisor,  Mr.  Davison,  not  materially  varying  the  facts  sworn  to 
by  Mr.  Davison,  in  the  several  affidavits  made  by  him,  but  showing 
the  additional  fact,  the  knowledge  of  Mr.  Davison,  at  the  time,  of 
the  law,  and  the  right  of  Mr.  Tredwell  to  the  votes  thus  found. 

Your  committee  have  thus  presented  all  the  facts  submitted  to 
them,  with  the  conclusions  of  their  minds  on  these  facts,  and  if  those 
conclusions  be  correct,  then  the  result  will  be  as  follows: 

Allowing  the  petitioner  the  five  votes  of  the  town  of  Flushing, 
will  give  him  nine  hundred  and  ninety-four  votes,  and  to  the  sitting 
member  the  two  votes  of  the  same  town,  will  give  him  nine  hun- 
dred and  ninety-three  votes,  and  to  the  petitioner  one  majority. 

Your  committee,  therefore,  beg  leave  to  submit  the  following 
resolutions: 

Resolved^  That  the  seat  of  the  Hon.  Thomas  Tredwell,  the  sitting 
member  of  this  House,  be  vacated. 

Reaolvedj  That  the  petitioner,  Henry  F.  Jones,  be  admitted  as  a 
member  of  this  House,  duly  elected  from  the  county  of  Queens^  in 
the  place  of  the.Hon.  Thomas  Tredwell,  the  sitting  member. 
Assembly  Journal,4830,  <page  119.    v 
Assembly  Document,  1830;  vol.  1,  Doc.  No.  51. 

In  Assembly,  January  27,  1830. 

Tlie  House  resolved  itself  into  a  committee  of  the  whole  on  the 
resolutions  reported  by  the  coirimittee  on  privileges  and  elections,  on 
the  petition  of  Henry  F.  Jones  praying  for  admission  to  a  seat  in 
this  House,  as  the  member  duly  elected  in  and  for  the  county  of 
Queens  in  place  of  Thomas  Tredwell,  the  member  returned,  and 
after  some  time  spent  thereon  Mr.  Speaker  resumed  the  chair,  and 
Mr.  Bradish,  from  the  said  committee,  reported  that  the  committee 
had  agreed  to  the  following  resolutions: 

Resolved  J  That  the  seat  of  the  Hon.  Thomas  Tredwell,  the  sitting 
member  of  this  House,  be  vacated. 

Resolved  J  That  the  petitioner,  Henry  F.  Jones,  be  admitted  as  a 
member  of  this  House,  duly  elected  from  the  county  of  Queens,  in 
the  place  of  the  Hon.  Thomas  Tredwell,  the  sitting  member. 
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Which  he  was  directed  to  report  to  the  House,  and  he  read  the 
report  in  his  place,  and  delivered  the  same  in  at  the  table,  where  it 
was  again  read. 

Thereupon,  Mr.  Granger  made  a  motion  that  the  House  should 
agree  to  lay  the  said  report  upon  the  table. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
said  motion  and  it  was  determined  in  the  negative. 

Nays,  61.    Ayes,  45. 

Thereupon,  Mr.  Speaker  put  the  question  whether  the  House 
would  agree  with  the  committee  of  the  whole  in  their  said  report, 
and  it  was  determined  in  the  affirmative.     » 

Ayes,  90.    Nays,  9. 

Thereupon,  Mr.  Henry  F.  Jones,  declared  to  have  been  duly 
elected  a  member  of  the  Assembly,  in  and  for  the  county  of  Queens, 
appeared  in  the  Assembly  Chamber. 

Orderedj  That  Mr.  Savage  and  Mr.  Livingston  attend  with  him 

before  some  proper  officer  and  see  him  duly  qualify. 
Assembly  Journal,  1S30,  pages  133,  134,  135. 

Ix  Assembly,  January  28,  1830. 

Mr.  Savage,  from  the  committee  appointed  to  attend  with  Mr. 
Jones  before  some  proper  officer  and  see  him  duly  qualify,  reported 
that  they  had  attended  with  him  before  Mr.  Justice  Marcy  and  seen 
him  duly  qualify. 

Ordered^  That  Mr.  Jones  do  take  his  seat. 
Assembly  Journal,  1830,  page  136. 


Case  of  David  0.  Seger  and  Henry  0.  Wheaton. 

Albany  County  —  Petition  of  David  G.  Seger. 

In  Assembly,  January  7,  1835. 

The  Petition  of  David  G.  Seger,  of  the  county  of  Albany',  praying 
to  be  admitted  to  his  ^eat  in  this  House,  in  the  place  of  Henry  G. 
Wheaton,  was  read,  and  referred  to  the  committee  on  privileges 
and  elections. 

Assembly  Journal,  1835,  page  29. 
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In  Assembly,  January  9,  1835. 
Mr.  AVilcoxson,  from  the  coininittee  on  privileges  and  elections, 
to  which  was  referred  the  petition  of  David  G.  Seger,  praying  to  be 
admitted  to  a  seat  as  a  member  of  this  House,  reported  as  follows: 
Assembly  Journal,  1835,  page  42. 

Report  of  Committee  on  Privileges  and  Elections  in  the 
Case  of  David  (r.  Seger  against  Henry  G.  Wheaton. 

In  Assembly,  January  d;  1835. 

Keix)rt  of  the  committee  on  privileges  and  elections,  on  the  peti- 
tion of  David  G.  Seger. 

Mr.  "VVilcoxson,  from  the  committee  on  privileges  and  elections, 
to  whom  was  referred  the  petition  of  David  G.  Seger,  praying  that 
he  may  be  jjennitted  to  take  his  seat  as  a  member  in  this  House, 
reported: 

That  your  committee,  before  proceeding  to  the  investigation  of 
the  claims  of  Mr.  Seger  to  a  seat  as  a  member  in  this  House, 
caused  a  written  notice  to  be  ser\'ed  on  Henrv  G.  AVheaton,  whose 
seat  is  sought  to  bo  vacated,  apprising  him  of  the  time  and  plac« 
the  committee  would  meet  to  determine  the  claim  of  Mr.  Seger  to  a 
seat,  to  which  Mr.  AVheaton  replied,  in  wTitiug,  in  substance  as 
follows: 

That  he,  Mr.  AVheaton,  was  Siitielied  that  ilr.  Seger  is  entitled 
to  a  seat  in  preference  to  himself,  as  having  received  the  greatest 
number  of  votes;  that  he  would  be  the  last  person  to  seek  to  hold 
that  or  anv  other  office  without  beine:  called  to  it  by  the  free  suf- 
frage  of  his  fellow-citizens,  and  had  nothing  to  say  against  Mr. 
Seger  taking  his  seat. 

That  the  testimony  of  James  Gourlay,  one  of  the  inspectors  of 
election  in  the  second  ward  of  the  city  of  Albany,  at  the  last  general 
election  held  in  said  ward,  on  the  third,  fourth  and  fifth  days  of 
Xovember  last  past,  and  the  testimony  of  Jo?iah  AV.  Gary,  clerk  of 
said  board,  both  of  whom  were  swoni  before  your  committee,  estab- 
lished the  following  facts: 
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That  David  Seger  was  a  candidate  for  the  office  of  member  of 
Assemblj,  at  the  election  aforesaid,  and  that  he  received  for  that 
office  during  that  election  in  the  second  ward  of  the  city  of  Albany 
four  hundred  and  thirty-six.  votes.  That  the  inspectors  in  said 
ward,  in  making  out  their  certificates  of  the  candidates  voted  for 
and  the  number  of  votes  given  to  each,  inserted  therein,  by  mistake, 
the  name  of  Daniel  G.  Seger  for  David  G.  Seger,  and  forwarded 
their  certificate  (thus  erroneous)  to  the  county  canvassers,  and  also 
filed  a  duplicate  thereof  in  the  proper  office,  and  that  there  was  no 
such  person  as  Daniel  G.  Seger  voted  for  in  said  ward  during  said 
election. 

That  upon  examining  the  certificate  of  the  inspectors  aforesaid, 
exhibited  to  your  committee  by  the  clerk  of  the  county  of  Albany, 
and  proven  by  the  oath  of  James  Gourlay  to  be  the  certificate  of 
said  inspectors,  it  appears  that  Daniel  G.  Seger  received,  in  said 
second  ward,  four  hundred  and  thirty-six  votes  for  the  office  of 
member  of  Assembly  and  David  G.  Seger  none. 

That  upon  examining  the  official  canvass  of  the  county  canvass- 
ers, of  the  votes  taken  at  the  election  aforesaid,  in  the  several  towns 
and  wards  in  the  city  and  county  of  Albany,  produced  and  pi-oven 
to  your  committee  bv  the  oath  of  Conrad  A.  Ten  Evck,  clerk  of 
the  county  of  Albany  aforesaid,  it  appears  that  the  whole  number 
of  votes  given  for  Henry  G.  Whcaton,  in  the  several  wards  and 
towns  aforesaid,  for  the  office  of  member  of  Assembly,  is  four  thou- 
sand eight  hundreil  and  eighty-two;  for  David  G.  Seger,  for  the 
same  office,  four  thousand  four  hundred  and  eighty-five;  and  for 
Daniel  G.  Seger,  for  the  same  office,  in  the  second  ward  of  the  city 
of  Albany,  four  hundre<l  and  thirty-six;  and  in  the  same  ward  for 
David  G,  Seger,  none. 

Your  committee  are  satisfied  that  the  votes  returned  by  the  in- 
spectors of  the  second  ward  as  being  given  for.Daniel  G.  Seger, 
were  so  returned  by  mistake;  that  no  such  votes  were  given  in  said 
ward,  but  that  they  were  given  for  the  petitioner,  David  G.  Seger, 
and  that  the  same  ought  to  have  been  canvassed  by  the  inspectors 
aforesaid,  and  by  the  coimty  canvassers  aforesaid,  as  so  many  votes 
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given  to  David  G.  Seger;  and  that,  if  so  canvassed,  he  would  have 
had  a  majority  over  Mr.  Wheaton  of  thirty-nine. 

Your  committee,  therefore,  offer  the  following  resolution: 

Resoh'^edy  That  David  G.  Seger  be  permitted  to  take  his  seat  as  a 
member  of  the  House  of  Assembly,  duly  elected  for  the  county  of 
Albany,  in  the  room  of  Henry  G.  Wheaton,  the  member  returned ; 
and  that  the  seat  of  the  said  Henry  G.  Wheaton  be  vacated. 
Assembly  Document,  1835,  vol.  1,  Ifo.  11. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
the  said  resolution,  and  it  was  determined  in  the  affirmative. 

Thereupon,  !Mr.  Seger  appeared  in  the  Assembly  Chamber,  and 
the  Speaker  duly  administered  to  him  the  oath  of  office  prescribed 
by  the  Constitution. 

Ordered,  That  Mr.  Seger  do  take  his  seat. 
Assembly  Journal,  1835,  page  42. 


Case  of  Chauncey  Keep  and  Lewis  Eigga. 

County  of  Cortland  —  Petition  of  Lewis  Rigos. 

In  Assembly,  January  6,  1836. 

The  petition  of  Lewis  Kiggs,  of  the  county  of  Cortland,  praying 
for  a  seat  as  a  member  of  Assembly  from  said  county,  was  read  and 
referred  to  the  committee  on  privileges  and  elections. 
Assembly  Journal,  1836,  page  61. 

Report  of  Committee  on  Privileges  and  Elections. 

In  Assembly,  January  9,  1836, 

Mr.  O.  Robinson,  from  the  committee  on  privileges  and  elections, 
to  which  was  referred  the  petition  of  Lewis  Riggs,  praying  to  be 
admitted  to  a  seat  as  a  member  of  Assembly  from  the  county  of 
C(;rtland,  in  place  of  Chauncey  Keep,  reported  as  follows: 
Assembly  Journal,  1836,  page  97. 
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Keport. 

In  Assembly,  January  9,  1836. 

Report  of  the  committee  on  privileges  and  elections  on  the  peti- 
tion of  Lewis  Biggs,  etc. 

Mr.  O.  Robinson,  from  the  conmiittee  on  privileges  and  elections, 
to  whom  was  referred  the  petition  of  Lewis  Riggs,  of  the  county  of 
Cortland,  praying  to  be  admitted  to  a  seat  in  this  House  in  the  place 
of  Hon.  Ghauncey  Keep,  the  sitting  member,  reported : 

That,  by  the  official  returns  of  the  several  boards  of  town  can- 
vassers of  the  several  towns  in  the  county  of  Cortland,  duly  made 
and  filed  in  the  clerk's  office  of  said  county,  it  appears  that  at  the 
last  annual  election  held  on  the  second,  third  and  fourth  days  of 
November  last  past,  six  thousand  three  hundred  and  thirty-nine 
votes  were  given  in  the  said  county  for  the  office  of  member  of  As- 
sembly; that  of  these  votes,  the  petitioner,  Lewis  Riggs,  received 
one  thousand  five  himdred  and  ninety-one;  James  B.  Church,  one 
thousand  five  hundred  and  eighty;  Chauncey  Keep,  the  sitting 
member,  one  thousand  five  hundred  and  eighty-three;  and  Cephas 
Comstock,  one  thousand  five  hundred  and  eighty-five;  giving  Mr. 
Ri^s  a  majority  of  eight  votes  over  Mr.  Keep.  It  further  ap- 
pears, that  at  said  election  held  in  the  town  of  Virgil  in  said  county, 
there  were  eight  hundred  and  sixty-four  votes  given  for  the  office 
of  member  of  the  Assembly;  that  of  these  votes  Lewis  Riggs  re- 
ceived two  hundred  and  eighty-six  votes,  James  B.  Church  received 
two  hundred  and  eighty-six  votes,  Chauncey  Keep  received  one 
hundred  and  sixteen  votes,  and  Ccplias  Comstock  one  hundred  and 
sixteen  votes,  making  eight  hundred  and  four  votes;  and  that  the 
remaining  sixty  votes  were  rejected  by  the  board  of  canvassers  of 
said  town  of  Virgil,  "  for  the  want  of  a  proper  designation." 

It  also  further  appears,  that  the  board  of  county  canvassers  of 
said  county  rejected  the  whole  votes  so  given  in  said  town  of 
Virgil;  the  result  of  which  was  Lewis  Riggs  received  in  the  re- 
maining towns  one  thousand  three  hundred  and  five  votes;  James 
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B.  Church,  one  thousand  two  hundred  and  ninety-four; 
Chauncey  Keep,  one  thousand  four  hundred  and  sixty-seven;  and 
Cephas  Comstock,  one  thousand  four  hundred  and  sixty-nine;  giv- 
ing Mr.  Keep  a  majority  of  one  hundred  and  sixty-two  votes  over 
Mr.  Riggs;  and  that  tlie  said  board  of  county  canvassers  certified 
such  to  be  the  result  of  said  election,  and  in  pursuance  thereof  gave 
to  Mr.  Keep  a  certificate  of  his  election  as  a  member  of  the  As- 
sembly from  said  county. 

Your  committee  are  unanimously  of  the  opinion  that  the  board 
of  county  canvassers  erred  in  rejecting  the  votes  of  tlie  town  of 
Virgil;  that  they  assumed  powers  not  given  them  by  any  law  of 
this  State;  that,  in  this  case,  as  such  board  of  canvassers,  they 
possessed  no  discretionary  or  judicial  powers,  but  their  duties  were 
merely  ministerial;  the  statute  requires  them  to  attend  at  the  clerk's 
office  at  a  particular  time,  and  from  amongst  their  number  choose 
a  chairman,  and  calculate  and  ascertain  the  whole  number  of  votes 
given  at  any  election  and  certify  the  same  to  he  a  true  canvass; 
in  the  performance  of  these  duties  the  board  of  county  canvassers 
do  not  act  judicially  but  ministerially. 

If  the  board  of  countv  canvassers  had  estimated  and  calculated, 
as  was  their  duty  to  do,  the  votes  given  in  the  towTi  of  Virgil,  the 
result  would  have  been  a  majority  of  eight  votes  in  favor  of  Mr. 
Riggs  over  Mr.  Keep,  the  sitting  member,  and  would  have  entitled 
him  to  a  certificate  of  his  election  and  to  a  seat  in  this  House. 

It  further  appeal's  to  your  committee,  that  the  sixty  votes  re- 
jected by  the  board  of  town  canvassers  in  said  town  of  Virgil,  were 
written  upon  thirty  ballots,  and  that  upon  each  of  said  ballots  were 
the  names  of  Chauncey  Keep  and  Cephas  Comstock;  that  these 
ballots  were  found  in  the  proper  box,  and  that  no  county  officers 
were  to  be  elected  in  said  county  at  said  last  annual  election  except 
members  of  Assembly;  that  said  county  is  entitled  to  elect  two 
members  of  Assembly;  and  that  said  Lewis  Riggs  and  James  B. 
Church  were  two  of  the  candidates  voted  for  by  a  portion  of  the 
electors  of  said  town  for  said  office,  and  said  Chauncey  Keep  and 
Cephas  Comstock  w^ere  also  candidates  voted  for  by  another  portion 


Assembly  of  the  State  of  New  Tobk.  135  ' 

of  said  electors  for  the  same  office,  and  that  there  were  no  other 
candidates  voted  for  at  said  election  in  said  town  for  said  office; 
that  said  ballots  were  attached  to  a  piece  of  paper  by  the  inspectors 
of  the  election  of  said  town,  and  filed  in  the  office  of  the  clerk  of 
said  town,  which  said  ballots  have  been  exhibited  to  your  commit- 
tee that  it  appears  from  said  paper,  so  filed,  that  said  inspectors  re- 
jected said  ballots  or  votes  "  for  the  want  of  a  proper  designation." 

It  further  appears  to  your  committee,  upon  a  careful  inspection 
of  said  ballots,  that  upon  two  of  said  ballots  there  was  no  designa- 
tion of  the  office  to  which  said  Keep  and  Gomstock  were  intended 
by  the  elector  to  be  chosen;  that  at  the  right  of  the  names  of  said 
Keep  and  Gomstock,  on  five  of  the  remaining  ballots,  were  the 
letters  Ass,  upon  six  others  the  letters  Assemb,  upon  five  others 
the  letters  Assemby,  upon  one  other  the  letters  Membs,  upon  one 
other  the  letters  Mems,  upon  four  others  the  letters  Assn,  upon 
two  others  the  letters  As,  and  upon  the  remaining  four  ballots  was 
A,  or  something  intended  probably  for  a  designation,  but  which- 
was  out  of  the  power  of  your  committee  to  decipher. 

The  sitting  member,  Mr.  Keep,  claims  that  these  votes  were 
given  by  the  electors  of  said  town  for  him  for  the  office  of  member 
of  the  Assembly,  and  that  they  should  now  be  allowed  and  counted 
or  estimated  as  votes  given  for  him  for  said  office.  If  these  votes 
are  allowed,  the  result  will  be  that  IVfr.  Keep  will  be  entitled  to 
retain  his  seat,  having  a  majority  of  twenty-two  votes  over  Mr. 
Riggs,  the  petitioner.  That  this  House  possess  the  power  of  cor- 
recting this  error  (if  error  it  be),  your  committee  do  not  doubt 

Your  committee  have  looked  in  vain  for  a  case  giving  a  con- 
struction to  the  statute  requiring  the  elector  to  designate  upon  the 
ballot  the  office  to  which  the  person  named  is  intended  by  him  to 
be  chosen.  No  question  of  tliis  kind  has  heretofore  arisen  either 
in  our  Legislature  or  in  our  courts  of  law,  and  we  are  now  called 
upon  for  the  first  time  to  give  a  construction  to  the  claim  in  ques- 
tion, and  decide  whether  the  designation  upon  the  ballots  in  ques- 
tion, under  the  particular  circumstances  of  the  case,  is  substantially 
a  compliance  with  the^  requirements  of  the  statute. 
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The  object  of  an  election  is  defined  by  our  Supreme  Court  to  be: 
'^  That  the  person  receiving  the  greatest  number  of  votes  in  his 
favor  shall  have  the  office  designated  by  the  electors."  If  this  be 
the  correct  definition  of  the  object  of  an  election,  is  the  clause  in 
the  statute  in  question  to  be  construed  strictly  and  literally  requir- 
ing the  elector  to  write  in  words  at  length  a  description  of  the  office 
of  the  person  for  whom  he  votes,  or  shall  the  statute  be  construed 
literally  giving  force  and  effect  to  the  votes  wherever  and  when- 
ever the  intent  of  the  voter  can  be  ascertained  either  from  the 
ballots  themselves  or  from  the  ballots  and  the  attending  circum- 
stances. 

Your  committee  have  adopted  the  latter  construction,  because  it 
is  in  accordance  with  the  spirit  of  analogous  cases  decided  by  the 
Supreme  Court,  and  of  the  rules  adopted  by  the  board  of  can- 
vassers. Can  there  be,  then,  any  doubt  but  that  the  electors  who 
deposited  the  ballots  in  question  in  the  proper  box  intended  to  vote 
for  Mr.  Keep  for  the  office  of  member  of  the  Assembly?  No 
county  officers  except  members  of  Assembly  were  to  be  voted  for 
at  that  election,  a  matter  which  was,  doubtless,  well  understood 
by  all,  as  appears  from  the  fact  that  there  were  no  scattering  votes, 
and  that  each  of  the  two  sets  of  candidates  received  the  same  num- 
ber of  votes  in  said  town.  The  letters  at  the  right  of  the  names 
upon  the  ballots  in  question  were,  beyond  doubt,  intended  by  the 
voters  as  an  abbreviation  of  the  word  Assembly;  and  this  fact,  in 
connection  with  the  other  circumstances  of  the  case,  have  led  your 
committee  to  the  irresistible  conclusion  that  the  voters  of  these 
ballots  intended  to  vote  for  Mr.  Keep  for  the  office  of  mjpmber  of 
the  Assembly,  and  that,  therefore,  he  is  entitled  to  retain  his  seat 
in  this  House.  , 

Your  committee,  therefore,  ask  leave  to  introduce  the  following 
resolution: 

Resolved,  That  the  prayer  of  the  petitioner,  Lewis  Kiggs,  be 
denied,  and  that  he  have  leave  to  withdraw  his  petition. 
Assembly  Document,  1836,  vol.  1,  No.  15. 
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Mr.  Speaker  then  put  the  question  whether  the  House  would 
agree  to  said  resdution,  and  it  was  determined  in  the  affirmative. 
Assembly  Journal,  1836,  page  97. 


Case  of  John  Oarretson,  Jr.,  and  Lawrence  Hillyer. 

County  of  Richmond  —  Petition  Pbesented. 

In  Assembly,  January  16,  1837. 

The  petition  of  John  Garretson,  Jr.,  of  the  county  of  Richmond, 
praying  for  a  seat  in  this  House,  in  the  place  of  Lawrence  Hillyer, 
and  simdry  affidavits  in  relation  thereto,  were  read  and  referred  to 
the  committee  on  privileges  and  elections. 
Assembly  Journal,  1837,  page  17. 

Repobt  of  Committee  on  Pbivileoes  and  Elections. 

Mr.  Poppino,  from  the  committee  on  privileges  and  elections,  to 
which  was  referred  the  petition  of  John  Garretson,  Jr.,  of  the 
county  of  Richmond,  praying  to  be  admitted  to  a  seat  in  this  House, 
in  the  place  of  Lawrence  Hillyer,  the  present  sitting  member  from 
said  county,  reported  that  they  have  had  the  same  under  considera- 
tion, examined  the  affidavits  taken  in  the  examination  before  Jacob 
Tyson,  first  judge*  of  the  court  of  common  pleas  of  the  said  county 
of  Richmond,  and  ask  leave  to  introduce  the  following  resolution: 

Resolved^  That  the  prayer  of  the  petitioner,  John  Garretson, 
Jr.,  be  denied,  and  that  he  have  leave  to  withdraw  his  petition. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  said  resolution,  and  it  was  determined  in  the  affirniative. 
Assembly  Journal,  1837,  page  101. 
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Case  of  Davis  Hnrd  and  Eenben  H.  Boughton. 

County  of  Niagara  —  Petition  Presented. 

In  Assembly,  January  17,  1837. 
The  petition  of  Davis  Hurd,  of  the  county  of  Niagara,  praying 
for  a  seat  in  this  House,  in  the  place  of  Reuben  H.  Boughton,  the 
sitting  member,  was  read  and  referred  to  the  committee  on  privi- 
leges and  elections. 
Assembly  Journal,  1837,  page  84. 

Report  of  Committee  on  Privileges  and  Elections. 

Mr.  Cash,  from  the  committee  on  privileges  and  elections,  to 
which  was  referred  the  petition  of  Davis  Hurd,  of  the  county  of 
Niagara,  claiming  to  be  admitted  to  a  seat  aa  a  member  of  this 
House  from  the  said  county,  in  place  of  Reuben  H.  Boughton,  the 
sitting  member,  reported  as  follows: 
Assembly  Document,  1837,  vol.  2*,  No.  61. 

In  Assembly,  January  24,  1837. 

Report  of  the  committee  on  privileges  and  elections  on  the  peti- 
tion of  Davis  Hurd. 

Mr.  Cash,  from  the  committee  on  privileges  and  elections,  to 
whom  was  referred  the  petition  of  Davis  Hurd,  of  the  county  of 
Niagara,  praying  to  be  admitted  to  a  seat  as  meiriber  of  Assenibly, 
in  the  place  of  Reuben  H.  Boughton,  reports:  • 

That  the  committee  have  had  the  petition,  together  with  the 
affidavits  and  certificates  accompanying  the  same,  under  considera- 
tion. The  petition  sets  forth,  that  in  consequence  of  a  clerical 
error  committed  by  mistake  and  inadvertence,  by  the  inspectors 
of  the  town  of  Somei'set,  in  tlie  said  county  of  Niagara,  one  hun- 
dred and  sixty-eight  votes  were  returned  to  the  board  of  county 
canvassers  for  "  David  "  Hurd,  instead  of  Davis  Hurd,  the  memo- 
rialist, by  which  clerical  error  and  mistake  Reuben  H.  Boughton, 
one  of  the  sitting  members  in  this  House,  from  the  said  county  of 
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Niagara,  received  the  certificate  of  election  from  the  board  of 
county  canvassers  of  tKe  said  county  of  Niagara.  These  facts  are 
verified  and  confirmed  by  the  affidavits  of  the  inspectors  of  election 
of  the  said  town  of  Somerset,  and  the  certificate  of  the  board  of 
county  canvassers. 

The  said  Reuben  H.  Boughton  has  also  been  before  your  commit- 
tee, and  cordially  concurred  in  the  facts  and  statements  set  forth,  in 
said  petition,  and  expresses  his  entire  willingness  that  the  said  Davis 
Hurd  shall  take  the  seat  now  occupied  by  him  as  member  of  As- 
sembly. 

The  committee,  therefore,  ask  leave  to  offer  the  following  reso- 
lution: 

Resolved,  That  Davis  Hurd  be  permitted  to  take  his  seat  as  mem- 
ber of  the  House  of  Assembly,  duly  elected  from  the  county  of 
Niagara,  in  the  place  of  Reuben  H.  Boughton,  the  sitting  member, 
and  that  the  seat  of  the  said  Reuben  H.  Boughton  be  vacated. 
Assembly  Docimient,  Vol.  2,  No.  61. 

Mr.  Speaker  put  the  question,  whether  the  House  would  agree  to 
the  said  resolution,  and  it  was  determined  in  the  affirmative. 

Thereupon  Mr.  Hurd  appeared  in  the  Assembly  Chamber,  and 
the  Speaker  administered  to  him  the  oath  prescribed  by  the  Consti- 
tution. 

Ordered,  That  Mr.  Hurd  do  take  his  seat. 
Assembly  Journal,  1837,  page  138. 


Case  of  Theodore  W.  Sanders  and  John  I.  De  Oraff. 

Schenectady    County  —  Petition    of    Inhabitants    of 

Schenectady  County. 

In  Assembly,  January  10,  1840. 

Mr.  L.  S.  Ohatfield  presented  the  petition  of  sundry  inhabitants 
and  electors  of  the  county  of  Schenectady,  alleging  certain  frauds 
to  have  been  committed  in  the  second  ward  of  the  city  of  Schenec- 
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tady  at  the  recent  general  election,  and  praying  that  John  I.  De 
Graff  be  admitted  to  a  seat  as  a  member  of  Assembly,  in  the  room 
of  Theodore  W.  Sanders,  the  sitting  member,  who  was  alleged  by 
the  said  petition  to  have  been  fraudulently  returned  to  this  House. 

Mr.  L.  S.  Chatfield  moved,  that  the  said  petition,  with  the  docu- 
ments accepting  the  same,  be  referred  to  a  select  committee,  to  con- 
sider and  report  thereon. 

Mr.  Sanders  moved  to  refer  the  said  petition  arid  documents  to 
the  standing  committee  on  privileges  and  elections. 

The  latter  motion  having  precedence,  Mr.  Speaker  put  the  ques- 
tion, whether  the  House  would  agree  to  the  said  motion  of  Mr. 
Sanders,  and  it  was  determined  in  the  affirmative. 

Ayes,  68.     Nays,  56. 
Assembly  Journal,  1840,  page  108. 

Petition  Presented. 

In  Assembly,  January  13,  1840. 

The  petition  of  eighty-two  inhabitants  of  the  county  of  Schenec- 
tady, relative  to  frauds  committed  in  the  second  ward  of  tlie  city 
of  Schenectady  and  that  John  I.  De  Graff  be  admitted  to  a 
seat  as  a  member  of  the  House,  was  read,  and  referred  to  the 
standing  conunittee  on  privileges  and  elections. 

Assembly  Journal,  1840,  page  108. 

Committee  Request  Authority  to   Send  for  Persons  and 

Papers. 

In  Assembly,  January  10,  1840. 

Mr.  T.  H.  Porter,  from  the  standing  committee  on  privileges  and 
elections,  to  which  was  referred  the  petition  of  sundry  inhabitants 
of  the  county  of  Schenectady,  praying  that  John  I.  De  Graff  be 
admitted  to  a  seat  in  this  House,  in  the  place  of  Theodore  W. 
Sanders,  reported,  and  offered  for  the  consideration  of  the  House,  a 
resolution,  requesting  authority  to  send  for  pei^sons  and  papers,  in 
the  words  following,  to  wit: 

Resolved,  That  the  standing  committee  on  privileges  and  elec- 
tions, to  which  was  referred  the  petition  of  sundiy  inhabitants  of 
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the  county  of  Schenectady,  asking  that  John  I.  De  GraflF  be  ad- 
mitted to  a  seat  in  this  House  in  the  place  of  Theodore  W.  Sanders, 
be  authorized  to  send  for  persons  and  papera. 

Mr.  Speaker  put  the  question  whether  the  H^use  woukl  agree  to 
said  resolution,  and  it  was  decided  in  the  afBnnative. 
Assembly  Journal,  1840,  pages  14T  and  148. 

Majority  Report  of  Committee  ox  Privileges  and  Elections. 

In  Assembly,  Apy-il  4,  1840. 

!N[r.  T.  II.  Porter,  from  the  majority  of  the  standing  committee 
on  privileges  and  elections,  to  which  was  referred  the  several  peti- 
tisius  of  sundry  citizens  of  the  city  of  Schenectady  alleging  certain 
frauds  in  the  second  ward  of  said  city  at  the  general  election  in 
1839,  upon  the  ballot-boxes;  and  praying  that  John  I.  De  Graff  be 
allcwed  to  take  his  seat  as  a  member  of  the  Assembly  in  the  place 
of  Theodore  W.  Sanders,  who  is  alleged  to  be  wrongfully  returned 
by  means  of  said  frauds,  reported  as  follows: 

Report  of  the  Majority  of  the  Committee  on  Privileges  and 
Elections  on  the  Petitions  of  Electors  of  Schenectady 
County. 

Mr.  T.  H.  Porter,  from  the  majority  of  the  committee  on  privi- 
leges and  elections,  to  which  was  referred  several  petitions  of  sun- 
dry electors  and  inhabitants  of  the  county  of  Schenectady,  together 
ivith  various  documents,  reports: 

That  soon  after  such  reference,  your  committee  met  to  examine 
the  subject  committed  to  them  and  deliberate  upon  the  most  correct 
mode  of  investigation,  adapted  to  arrive  at  a  just  result  between  the 
conflicting  interests  involved.  In  determining  upon  some  plan  of 
action  suited  to  guide  them  in  their  subsequent  duties,  your  com- 
mittee was  well  aware  that  it  would  be  almost,  or  quite,  impossible 
to  satisfy  the  wishes  or  expectations  of  the  respective  parties  con- 
cerned, by  adopting  any  course  short  of  free  and  full  examination ; 
and  they,  therefore,  entered  upon  their  course  of  inquiry  with  a 
single  eye  to  full  investigation.     Your  connnittee  beg  leave  to  ob- 
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serve  they  have  met  with  peculiar  difficulties  in  the  novelty  of  this 
case;  for  so  far  as  the  knowledge  of  your  committee  extends  none 
has  heretofore  been  presented  to  your  honorable  body  under  similar 
circumstances;  after  an  attentive  i)enisal  of  the  petitions  and  docu- 
ments, the  fact  that  John  I.  De  Graff,  for  whose  benefit  the  pro- 
ceeding purported  to  have  been  brought  before  your  honorable 
body,  and  who  had  been  the  rival  candidate  against  Theodore  W. 
Sanders,  the  sitting  member,  did  not  appear  as  a  petitioner,  or  as 
claimant  before  this  House,  impressed  itself  upon  the  mind  of  your 
committee,  as  a  truly  remarkable  feature,  and  seamed  to  them,  at 
least,  inforaial  and  witliout  parallel.  For  in  all  cases  of  contested 
elections  adjudicated  upon  in  this  House,  or  acted  upon  in  our 
national  l^slative  halls,  so  far  as  your  committee  have  been  en- 
abled to  discover,  the  pei-son  desiring  possession  of  a  disputed  seat 
has  always  been  the  claimant  in  proper  person  against  the  right  of 
the  sitting  member.  Your  committee  suggested  this  to  the  counsel 
of  the  petitioners  and  the  coimsel  of  the  sitting  member,  and  pro- 
posed to  them  that  the  investigation  should  be  had  in  the  way  and 
manner  directed  by  the  law  of  this  State,  title  5,  chapter  7,  part  1 
of  the  Revised  Statutes;  to  this,  however,  neither  of  the  counsel 
were  willing  to  accede.  For  tho  purpose  of  justice,  your  commit- 
tee were  obliged  to  rejei't,  as  i)roof,  the  affidavits  attached  to  the 
petitions  referred,  because  wholly  ex-parte,  and  not  within  the  scope 
of  any  of  the  provis^ions  of  the  revised  laws  which  particularly 
apply  to  contested  elections,  and  without  an  adherence  to  which 
regulations   there  stH^'ins  no  mcxle  of  evidence. 

The  ix?titionei-s  set  forth  and  allege,  as  a  cause  why  their  prayer 
should  be  granted,  that  they  believe  a  daring  fraud  has  been  com- 
mitted by  some  person  or  pei-sons,  in  abstracting  ballots  from  the 
ballot-box  kept  during  the  late  general  election  in  the  second  ward 
of  the  city  of  Schenectady.  They  also  state,  that  one  hundred  and 
seven  persons  had  made  affidavit  that  they  had  voted  at  the  last 
election  held  in  the  second  ward  of  the  city  of  Schenectady,  for 
John  I.  De  Graff,  and  that  they  were  all  assured  that  at  least  ten 
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more  would  make  a  like  affidavit.  They  also  attached  to  their 
petition  a  transcript  of  the  official  canvass  of  the  second  ward  of 
the  city,  and  likewise  of  the  statement  of  the  board  of  county  can- 
vassers, which  your  committee  include  in  this  report. 

"  Second  Ward  Canvass. 

"  We,  the  boai'd  of  insj>ectors  of  election  for  the  second  ward  of 
the  city  of  Schenectady,  in  the  county  of  Schenectady,  do  certify, 
that  the  following  is  a  correct  statement  of  the  result  of  a  general 
election  held  in  said  ward,  on  the  fourth,  fifth  and  sixth  days  of 
I^ovember,  in  the  year  one  thousand  eight  hundred  thirty-nine,  for 
the  election  of  three  Senators  for  the  third  Senate  district,  one 
member  of  Assembly,  for  the  county  of  Schenectady,  and  one 
coroner  for  the  same  county,  viz. : 

"  That  the  whole  number  of  votes  given  for  the  office  of  Senator 
was  eight  hundred  and  forty-nine,  of  which  Friend  Humphrey 
received  one  hundred  and  eighty-two;  Mitchell  Sanford  received 
one  hundred  and  eighty;  Erastus  Eoot  received  one  hundred  and 
seventy-seven;  William  H.  Wilson  received  one  hundred  and 
three;  Amasa  J.  Parker  received  one  hundred  and  three;  Henry 
W.  Strong  received  one  hundred  and  one;  Israel  Smith  received 
two  and  William  McCamus  received  one. 

"  That  the  whole  number  of  votes  given  for  the  office  of  member 
of  Assembly  for  the  said  county  was  two  hundred  and  eighty-four, 
of  which  Theodore  W.  Sanders  received  one  hundred  and  ninety- 
seven  and  John  I.  De  Graff  received  eighty-seven. 

"  That  the  whole  number  of  votes  given  for  the  office  of  coroner 
of  the  said  county  was  two  hundred  and  eighty,  of  which  Edwin 
Frisbee  received  one  hundred  and  seventy-five,  George  Conklin  re- 
ceived one  hundred  and  four,  and  Conklin  received  one. 

"  In  witness  whereof,  we  have  hereto  subscribed  our  names,  this 

seventh  day  of  November,  1889. 

''  DAVID  M.  MOORE, 

"  JOHX  A.  MEESELIS, 

"  JOHN  LASSELS, 

"  Inspectors  of  the  saiii  Election  J' 
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*^  The  county  board  of  canvassers  of  the  county  of  Schenectady 
having  met  at  the  office  of  the  clerk  of  the  said  county,  in  the  city 
of  Schenectady,  on'  Tuesday,  the  twelfth  day  of  November,  in  the 
year  one  thousand  eight  hundred  and  thirty-nine,  a  majority  of  said 
Ixiard  being  present,  and  having  received  the  statements  of  the 
Aotes  taken  in  each  ward  and  town  in  the  said  county,  at  a  general 
election  held  on  the  fourth,  fifth  and  nixth  days  of  November,  in 
the  year  aforesaid,  proceeded  to  estimate  and  canvass  the  votes  of 
the  said  county  so  given;  and  it  is  certified  that  on  such  estimate 
and  canvass,  it  appeared  that  the  whole  number  of  votes  given  at 
the  said  election,  in  t^aid  county,  for  member  of  Assembly,  was 
three  thousand  and  twenty-throe,  of  which  Theodore  W.  Sanders 
received  fifteen  hundred  and  thirty-nine  and  John  I.  De  Graff  re- 
ceived fourteen  hundred  and  eighty-four.  That  the  whole  num- 
ber of  votes  given  in  the  said  county  at  the  said  election  for  coroner 
was  three  thousand  and  nieteen  of  which  Edwin  Frisbee  received 
fourteen  hundred  and  eighty-seven  and  George  (/onklin  received 
fifteen  hundred  and  thirtv.  (^onklin  received  one;  Archibald  L. 
Linn  received  one. 

**  In  witness  wliereof,  this  statement  is  certified  to  be  coiTect, 
and  is  attested  by  the  signatures  of  the  chairman  and  the  secretary 
of  the  said  board,  this  twelfth  day  of  Xovember,  1839. 

"  N.  VAN  VRANKIN, 

"  Chairman, 
"Abchibald  Campbell, 

'^  County  Clerk  and  Secretary/' 


"  State  of  New  York,  ) 

Schenectady  County  Cleric's  Office.   ) 

"  I,  Theodore  R.  Van  Ingen,  deputy  clerk  of  the  county  of 
Schenectady,  do  hereby  certify  that  I  have  compared  the  foregoing 
with  the  original  return  of  the  inspectors  of  ele<*tions  of  the  second 
ward  of  the  city  of  Schenectady  and  the  original  statement  of  the 
board  of  county  canvassei-s,  of  the  votes  given  for  member  of  As- 
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sembly  and  county  officers  for  the  county  of  Schenectady,  now  re- 
mainiBg  on  file  in  this  office,  and  that  the  same  are  correct  tran- 
scripts therefrom,  and  of  the  whole  of  such  originals. 

"  In  witness  whereof,  I  have  hereunto  subscribed  my  name,  and 
affixed  the  seal  of  said  county  this  25th  day  of  December,  1839. 

"  T.  E.  VAN  INGEN, 

"  Deputy  Clerk/' 


The  committee  having  determined,  in  accordance  to  what  they 
deemed  due  to  the  importance  of  the  matters  submitted  to  their 
consideration,  to  reject  all  ex-parte  evidence,  considered  themselves 
required  to  apply  to  the  House  for  power  to  send  for  persons  and 
papers;  which  power  being  granted  by  the  House,  the  chairman,  in 
pursuance  of  the  order  of  the  committee,  issiijed  summonses  for 
such  persons  as  were  required  by  the  respective  counsel;  and  in 
compliance  with  the  summonses  so  issued,  the  following  named 
persons  appeared  before  the  committee,  and  each  of  whom  for  him- 
self testified  that  he  voted  for  John  I.  De  Graff,  to  which  testimony 
the  committee  take  leave  to  refer  the  House,  viz. :  Nathaniel  Pratt, 
marked  No.  36;  Jacob  Van  Vranken,  Jr.,  marked  No.  37;  John 
Famsworth,  marked  No.  38;  Abram  Lewis,  marked  No.  39;  Peter 
V.  Peck,  marked  No.  40 ;  Solomon  DruUard,  marked  No.  41 ;  Joseb 
Shurtliff,  marked  No.  35;  Jacob  Christianse,  marked  No.  42;  Isaac 
C.  Christianse,  marked  number  43;  Alonzo  B.  Oerey,  marked  No. 
34;  Henry  Teller,  marked  No.  44;  John  B.  Bonney,  marked  No. 
45;  Jacob  V.  Steers  marked  No.  46;  Kobert  C.  Dom,  marked 
No.  47;  Lewis  Ford,  marked  No.  48;  Isaac  Van  Wormer,  marked 
No  49;  Lawrence  Slover,  marked  No.  50;  Patrick  Keyes,  marked 
No.  61;  Freeman  Thomas,  marked  No.  52;  William  H.  Clute, 
marked  No.  53;  Edward  H.  Walton,  marked  No.  54;  George 
Brown,  marked  No.  55;  Horace  B.  Bills,  marked' No.  56;  John 
Corl,  marked  No.  57;  Myndert  V.  G.  Bonney,  marked  No.  58 
Patrick  McCart,  marked  No.  59;  Lewis  Raymond,  marked  No.  60 
Isaac  W.  Crane,  marked  No.  61;  William  Fuller,  marked  No.  62 

10 
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Allen  Miner,  marked  No.  63;  John  W.  Cory,  marked  No.  64; 
Stephen  Clark,  marked  Ko.  65;  Charles  Ball,  marked  No.  66; 
Andrew  C.  Van  Eps,  marked  No.  67;  Benjamin  P.  Shelden, 
marked  No.  68;  George  F.  Vedder,  marked  No.  69;  Andrew 
Truax,  marked  No.  70;  Charles  Dubois,  marked  No.  71;  Cornelius 
Thompson,  marked  No.  72;  Eleazar  Clute,  marked  No.  73;  John 
Babcock,  marked  No.  74;  Jacob  Beakley,  marked  No.  75;  David 
Frank,  marked  No.  76;  Vincent  Blackburn,  marked  No.  77;  Rob- 
ert M.  Fuller,  marked  No.  78;  Nelson  Hall,  marked  No.  79.  And 
that  Thomas  Harmon,  Joshua  D.  Harmon,  Henry  Smith,  William 
Schermerhom,  Stephen  Cooper,  Herman  Van  Schaick,  Ryer  J. 
Schermerhom,  Peter  Ouderkirk,  John  R.  Schermerhom,  Ichabod 
W.  Briggs,  and  Adrian  V.  S.  Barhydt,  were  severally  sworn  and 
testified;  to  whose  testimony,  numbered  1,  2,  3,  4,  5,  6,  7,  the  com- 
mittee beg  leave  to  refer  the  House;  and  the  committee  also  refer 
the  House  to  the  testimony  of  Abraham  Doty,  marked^ No.  80; 
David  Lyon,  marked  No.  81;  John  Davis,  marked  No.  82;  John 
McKim,  marked  No.  83;  H.  V.  Schaick,  marked  No.  84;  Elias  Als- 
dorf,  marked  No.  85;  Wm.  B.  Conant,  marked  No.  86;  persons 
called  by  the  petitioners. 

The  committee  further  report,  that  during  the  course  of  the 
investigation,  the  counsel  for  the  sitting  member,  with  a  view  to 
expedition  as  suggested  by  him,  and  at  the  solicitation  of  the  coun- 
sel for  the  petitioners,  admitted  that  the  foUomng  named  persons 
voted  at  the  last  general  election,  held  in  the  second  ward  in  the 
city  of  Schenectady,  for  John  I.  De  Graff,  namely:  M.  R.  Case, 
Abraham  A.  Van  Voost,  George  Anderson,  John  A.  Barhydt, 
David  Kittle,  James  M.  Bouck,  Roswell  Perry,  Cornelius  J.  Bar- 
hydt, James  M.  Albright,  William  Ouderkirk,  D.  H.  Baker,  James 
H.  Ward,  Andrew  Fame,  Volney  Freeman,  Christopher  Devoe, 
William  Tole,  James  V.  S.  Riley,  John  Vrooman,  Peter  H.  Clute, 
(liles  Yates,  Elias  Ayres,  David  P.  T>aneaster,  Isaac  Ledyard,  John 
C.  Barhydt,  •  John  Titus,  David  M.  Moore,  William  H.  Grout, 
Daniel  T.  Hoag,  George  Topping,  AVUliam  Sprague,  Samuel  Har- 
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man,  Isaac  G.  Eldred,  Matthew  Putnam,  L.  W.  Teller,^  John  Con- 
saul,  G.  J.  Swartfager,  Alanson  Sherman,  I.  D.  Harman,  John 
saul,  David  Oxby,  Jasper  Nichols,  L.  J.  Barhydt,  Nicholas  iftosa, 

D.  W.  Beed,  James  Courter,  N.  Barhydt,  Cornelius  Duane,  Wil- 
liam Cunningham,  Solomon  B.  King,  John  S.  Bonney,  Peter 
Dorsh,  James  E.  Kittle,  Tunis  Vrooman,  Peter  Van  O.  Linder, 
Stephen  Waldron  and  John  J.  Fuller. 

The  committee  also  refer  the  House  to  the  testimony  of  John  A. 
Barhydt,  marked  No.  8;  Nelson  Van  Valkenburgh,  marked  No.  9; 
John  R.  Edick,  marked  No.  10;  Isaac  0.  Christianse,  marked  No. 
11;  Henry  R.  Wendall,  marked  No.  12;  Peter  Ouderkirk,  marked 
No.  13;  and  James  M.  Albright,  marked  No.  14;  which  was  taken 
at  the  request  of  the  counsel  for  the  petitioners. 

At  the  request  of  the  counsel  for  Theodore  W.  Sanders,  sum- 
monses were  issued  for  the  persons  hereafter  named,  and  who  in 
compliance  therewith  appeared  before  the  committee,  viz. :  David 
M.  Moore,  John  A.  Merseles,  and  John  Lassels,  inspectors  of  the 
second  ward  election  in  the  city  of  Schenectady,  at  the  last  general 
election  and  to  whose  testimony,  marked  No.  15,  No.  16,  No.  17, 
the  committee  refer  the  House.  Also  to  the  testimony  of  John 
Van  Santvoord,  marked  ll^o.  18;  John  Hull,  Jr.,  marked  No.  19; 
clerks  of  said  election;  likewise  to  the  testimony  of  John  Mat- 
thews, marked  No.  20;  William  McCamus,  marked  No.  21;  John 
Ohlen,  marked  No.  22;  and  John  Constable,  marked  No.  23,  in  re- 
lation to  the  character  and  standing  of  the  inspectors  and  clerks. 
Also  to  the  testimony  of  Henry  Mercelis,  marked  No.  24;  William 

E.  Russell,  marked  No.  25;  and  David  Leavitt,  marked  No.  26, 
relative  to  the  ballot-box.  And  the  committee  also  refer  the  house 
to  the  testimony  of  Samuel  Irish,  marked  No.  27;  John  Hull,  Jr., 
marked  No.  28;  Simon  Glen,  Jr.,  marked  No.  29;  John  Lassells, 
marked  No.  30;  Jared  Anthony,  marked  No.  31;  Michael  Gerben, 
marked  No.  32;  and  John  G.  Joyce,  marked  No.  33. 

The  county  ballot-box  used  in  the  second  ward,  at  the  last  No- 
vember election,  in  relation  to  which,  and  the  custody  thereof,  the 
charge  of  fraud  and  abstraction,  is  specially  directed,  was  produced, 
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and  the  identity  thereof  satisfactorily  proved  to  the  committee^ 
and  they  avail  themselves  of  this  stage  of  their  report  to  remark^ 
that  in  the  security  of  its  construction,  they  have  never  seen  a 
ballot-box  better  adapted  to  prevent  fraud  than  the  one  in  question. 
It  is  so  grooved  and  nailed  that  to  take  its  body  apart  without  de- 
tection, is  almost  Or  quite  impossible.  There  are  two  covers  to  it ; 
the  inner  one  running  into  grooves,  with  an  aperture  in  it  for  the 
admission  of  ballots.  The  outer  cover  also  runs  into  grooves,  and 
is  so  framed  at  the  lock  end,  that  when  closed,  the  inside  cover 
cannot  be  seen  or  touched.  The  outer  cover  has  no  aperature. 
The  lock  was  apparently  in  good  order;  is  of  brass,  and  not  what 
is  called  an  ordinary  lock.  Your  committee,  from  an  inspection 
of  such  ballot-box,  was  led  to  the  conclusion  that  without  the  pos- 
sesMon  of  a  key  fitted  to  open  the  lock  after  it  was  locked,  sealed 
and  taped  with  a  view  to  security,  any  abstraction  of  ballots  from 
it,  without  leaving  unquestionable  marks  of  violence  upon  the 
box,  would  be  impossible.  That  nothing  short  of  possession  by 
the  person  designing  fraud  upon  it,  of  key,  seal,  and  the  other 
items  used  for  security  (as  stated  by  the  inspectors),  could  enable 
him  to  consummate  a  fraud  upon  it  without  certain  detection. 
The  committee  have  arranged  the  testimony  applying  to^he  ballot- 
box,  and  the  inspectors  of  the  second  ward  in  such  manner  that 
this  House  may  see  at  once,  the  charges  of  the  petitioners  as  sup- 
porter by  testimony,  and  the  refutations  of  the  sitting  member, 
also  supported  by  testimony.  And  first,  they  refer  the  House  to 
the  testimony  of  John  A.  Barhydt,  marked  No.  8 ;  also  to  Alonzo 
B.  Corey,  marked  No.  34;  Joseph  Shurtliff,  marked  No.  35;  and 
John  K.  Edick,  marked  No.  10,  witnesses  produced  on  the  part  of 
the  petitioners.  They  also  refer  the  house  to  the  testimony  of 
David  M.  Moore,  marked  No.  16;  John  Lassells,  marked  No.  16; 
John  A.  Mercelis,  marked  No.  17,  inspectors  of  election.  John 
Van  Santvoort,  marked  No.  18;  John  Hull,  Jr.,  marked  No.  19; 
clerks  of  election.  Also  to  the  testimony  of  Henry  Mercelis, 
marked  No.  24;  William  E.  Russell,  marked  No.  25;  and  David 
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Leavitt,  marked  No.  26;  being  testimony  applying  to  the  care  and 
custody  of  the  ballot-box.  Theodore  L.  Burgess  appeared  before 
your  committee  and  testified  that  he  did  not  know  for  whom  he 
voted  for  member  of  Assembly  at  the  last  general  election  held 
in  tie  second  ward  of  the  city  of  Schenectady;  intended  to  vote 
for  Theodore  W.  Sanders;  could  not  say  he  voted  the  ticket  he 
received  of  Adrian  V.  S.  Barhydt;  voted  first  day  of  election;  was 
crowded  up  to  the  poll;  was  very  much  under  the  influence  of 
liquor  at  the  time  that  he  received  tickets  from  both  political  par- 
ties. Tour  committee  would  refer  the  House  to  the  testimony  of 
Adrian  V.  S.  Barhydt,  marked  No.  7,  relative  to  the  vote  given  by 
Burgess.  Barhydt  testified  that  Burgess  voted  on  the  morning  of 
the  first  day  of  election  and  that  he  was  not  challenged.  Tbe  poll 
list  of  the  last  general  election  of  said  ward,  kept  by  the  clerks 
of  the  election  has  been  produced  before  your  committee  and  their 
identity  proven;  also  the  list  of  persons  challenged  and  sworn, 
certified  by  the  inspectors  of  said  ward  as  required  by  law,  has 
been  produced  and  proven.  Your  committee  refer  the  House  to 
the  testimony  of  John  Hull,  Jr.,  marked  No.  28,  one  of  the  clerks 
of  election  who  testified  that  one  hundred  and  six  votes  had  been 
received  at  noon  of  the  first  day  of  election.  Your  committee  on 
an  examination  of  the  poll  list  kept  by  the  said  John  Hull,  Jr., 
above  referred  to,  find  that  the  name  of  Theodore  Burgess,  who 
was  proven  to  your  committee  to  be  the  same  person  called  in  the 
testimony  of  Adrian  V.  S.  Barhydt,  Theodore  L.  Burgess,  must 
have  voted  in  the  afternoon  of  the  first  day  of  said  election,  as  his 
name  stands  at  number  one  hundred  and  forty-three  on  the  poll 
list,  and  by  an  examination  of  the  list  kept  and  certified  by  ihe 
inspectors,  of  the  persons  challenged  and  sworn,  it  appears  that 
Burgess  was  challenged,  and  took  the  oath  prescribed  by  section  7 
of  chapter  389  of  the  Laws  of  1869,  also  the  oaths  prescribed  by 
section  18,  of  title  4,  chapter  6,  part  first  of  the  Ee vised  Statutes. 
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Your  committee,  on  referring  to  the  official  statement  of  the 
board  of  county  canvassers,  a  copy  of  which  is  included  in  this 
report,  find  that,  allowing  to  John  I.  De  Graff  the  fifty-six  votes 
admitted  by  the  counsel  of  Theodore  W.  Sanders,  in  addition  to 
those  that  have  been  proven  by  the  witnesses,  still  Theodore  W. 
Sanders  would  have  the  greatest  number  of  votes  for  member  of 
Asembly  in  the  county  of  Schenectadv. 

The  committee  have  given  to  the  House  the  evidence  in  this 
case,  and  being  sensible  that  nothing  less  than  the  purity  of  our 
elections  is  involved  in  the  question,  observe,  that  from  a  careful 
examination  of  all  the  testimony,  it  appeared  to  your  committee 
that  the  election  in  the  second  ward  in  the  city  of  Schenectady  was 
legally  and  properly  conducted  by  the  inspectors,  and  that  there 
was  no  evidence  by  which  any  fraud  or  improper  conduct  could 
be  imputed  to  the  officers  of  the  board  of  election. 

The  evidence  of  David  M.  Moore,  one  of  the  inspectors  (the 
political  friend  of  John  I.  De  Graff),  whose  character  was  admitted 
by  the  counsel  for  the  petitioners  to  be  good  and  unquestionable 
(together  with  the  other  testimony  taken  in  the  case),  appeared  to 
your  committee  to  place  this  affair  in  its  true  light.  He  saw  what 
took  place  at  the  poll  of  election,  heard  the  insinuations  that  were 
made,  was  an  attentive  observer  of  all  that  transpired,  voted  for 
John  I.  De  Graff;  observed,  as  the  electors  presented  their  bal- 
lots to  the  inspectors  to  be  deposited  in  the  ballot-box,  that  some 
of  them  had  the  appearance  of  having  been  erased  with  ink;  that 
on  the  final  canvass  about  thirty  ballots  were  found  in  the  Assem- 
blv  box  with  the  name  of  John  I.  De  Graff  erased  and  the  name  of 
Theodore  W.  Sanders  written  thereon;  that  they  had  the  same 
appearance  which  he  observed  when  they  were  presented  by  the 
electors;  that  he  did  not  believe  a  single  vote  was  changed  in  the 
Assembly  box  from  the  time  they  were  deposited  there  by  the 
electors  to  the  final  canvass. 

A  majority  of  the  committee,  being  fully  satisfied  of  the  fair- 
ness and  purity  of  the  said  election,  respectfully  offer  for  the  con- 
sideration of  the  House,  the  following  resolution: 
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Resolved  (as  the  sense  of  this  Ho\ii?e),  That  they  are  not  satis- 
fied that  fraud  or  corruption  has  been  practiced  upon  the  ballot-box 
for  member  of  Assembly  at  the  late  general  election  in  the  second 
ward  of  the  city  of  Schenectady,  and  that  the  prayer  of  the  peti- 
tioners  ought  not  to  be  granted. 

T.  H.  POKTER 
DANIEL  TOFFEY. 
C.  MEESEEEAU. 

Resolutions  laid  on  the  table.     On  motion  of  Mr.  Nichols, 

Orderedy  That  said  resolutions  be  laid  on  the  table. 

Asembly  Journal,  1840,  pages  831  and  1832. 

Beport  laid  on  the  table. 

On  motion  of  Mr.  I.  H.  Porter, 

Orderedy  That  said  report  and  resolution  be  laid  upon  the  table. 

I 
Minority  Ej:poet  of  Committee  on  Privileges  and  Elections. 

Mr.  Nichols,  from  the  minority  of  the  standing  committee  on 
privileges  and  elections,  reported  as  follows: 

Report  of  the  minority  of  the  committee  on  privileges  and  elec- 
tions, on  petitions  of  electors  of  Schenectady  county. 

The  undersigned  from  the  minority  of  the  committee  on  privi- 
leges and  elections  to  whom  was  referred  the  petition  of  electors  of 
tlie  county  of  Schenectady,  praying  for  an  investigation  of  certain 
alleged  frauds  committed  upon  the  ballot-boxes  in  the  second  ward 
of  the  city  of  Schenectady,  at  the  late  general  election,  and  that 
John  I.  De  Graff  be  permitted  to  a  seat  in  the  present  House  of  As- 
sc-mbl^y  in  the  place  of  Theodore  W.  Sanders,  the  member  returned, 
report:  That  the  committee  have  had  the  said  matter  in  charge, 
and  although  great  delay  has  been  occasioned  by  the  manner  in 
which  the  investigation  has  been  conducted,  yet  the  undersigned 
would  state  that  they  have  embraced  the  earliest  opportunity  after 
the  conclusion  of  the  examination,  to  present  to  the  House  the 
views  of  the  minority  of  the  committee. 
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The  petitioners,  among  other  things,  represent  that  they  believe  a 
most  glaring  fraud  wa8  committed  in  the  said  second  ward  of  the 
city  of  Schenectady  at  the  last  general  election;  and  among  the 
evidences  to  sustain  such  a  belief,  the  petitioners  state  that  upon 
a  canvass  of  the  votes  in  the  said  second  ward,  that  Theodore  W. 
Sanders,  the  member  returned,  had  his  name  on  one  hundr'id  and 
ninety-seven  of  the  ballots;  and  that  John  I.  De  Graff,  for  whom 
they  claim  a  seat  in  this  House,  had  his  name  upon  but  eighty-seven 
of  tlxe  ballots  in  said  ward;  thereby  giving  i£r.  Sanders  a  majority 
of  one  hundred  and  ten  votes  in  said  ward;  and  that  since  the  said 
canvass,  one  hundred  and  seven  of  the  voters  in  the  said  ward, 
whose  names  were  upon  the  poll-list  and  who  voted  at  said  election, 
had  been  sworn  before  officers  authorized  to  administer  oaths,  and 
testified  that  at  the  said  election  they  had  voted  in  said  ward,  and 
had  voted  for  John  I.  De  Graff  for  member  of  Assembly,  and  had 
seen  their  votes  deposited  in  the  ballot-box  in  said  ward. 

In  the  progress  of  this  unpleasant  and  responsible  investigation, 
the  committee  have  most  earnestly  labored  to  arrive  at  the  truth, 
and  to  divest  it  of  all  party  feelings  or  considerations. 

The  imdersigneS  have  not  deemed  it  necessary  in  the  report  of 
their  conclusions  from  the  testimony  to  detail  the  whole  of  the 
testimony  (it  being  veiy  voluminous) ;  but  they  have  set  forth  the 
substance  of  so  much  of  that  which  has  a  bearing  upon  the  ease,  as 
to  show  the  correctness  of  their  conclusions. 

It  appeals  that  the  board  of  inspectors  in  the  said  second  ward 
consisted  of  John  A.  Merselis,  David  M.  Moore  and  U^ohn  Lissells, 
appointed  by  the  common  council  of  the  city  of  Schenectady,  and 
two  clerks,  John  Hull,  Jr.,  and  John  Van  Santvoord,  appointed  by 
said  inspectors;  it  furtlier  appears  that  three  ballot-boxes  were  kept 
by  said  inspectors;  one  for  the  reception  of  votes  for  the  proposed 
amendment  to  the  constitution,  one  for  the  reception  of  votes  for 
three  Senators,  and  one  for  votes  for  members  of  Assembly;  these 
boxes  were  constructed  with  two  slides  at  the  top,  sliding  in  at  the 
end  of  the  box;  the  upper  of  which  slides,  when  closed,  is  fastened 
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by  the  bolt  o£  a  common  lock  entering  it;  which  lock,  almost  any 
ordinary  key  of  the  proper  size  will  unlock;  through  the  lower  slide 
ia  an  aperture  in  the  center,  eiit  large  enough  to  (admit  the  ballots 
through  into  the  box;  and  upon  this  lower  slide  was  also  the  words: 
County,  State,  or  Constitution,  to  designate  the  box;  by  unlocking 
these  boxes  both  these  slides  can  be  drawn  out;  in  addition  to  this 
common  lock,  the  only  other  security  taken  by  the  inspectors  on  the 
first  day  .at  noon,  was  the  putting  a  seal  of  sealing  wax  upon  the 
upper  slide  of  the  box,  and  another  upon  the  end  of  the  box  below, 
or  on  one  side  of  the  keyhole;  and  putting  a  strip  of  paper  about 
one  and  a  half  inches  wide  from  one  seal  to  the  other  drawn  over 
the  key  hole;  and  additional  sealing  wax  on  top  of  the  paper,  with 
an  impression  made  upon  the  same  with  a  stamp,  so  that  no  access 
could  be  had  to  the  key  hole  but  by  tearing  the  paper  or  removing 
the  seal. 

Two  of  the  inspectors,  Messrs.  Mereselis  and  Moore,  having  no 
suspicion  of  fraud  cast  upon  them  by  the  petitioners,  or  by  the  tes- 
timony, have  not,  except  when  called  upon  as  witnesses,  attended 
the  investigation.  The  other  inspector  Mr.  Lassells,  against  whom 
the  petitioners  allege  some^  suspicious  circumstances,  has  attended 
and  interested  himself  in  the  examination,  as  a  matter  personal  to 
himself;  and  for  this  reason,  much  of  the  testimony  and  most  of  the 
issues  which  have  rendered  the  examination  tedious  and  embarrass- 
ing, relate  to  the  character  and  conduct  of  this  inspector. 

On  the  question  of  the  conduct  of  Mr.  Lassells,  and  also  as  to 
whether  he  had  the  county  box  during  the  recess  of  the  first  day  of 
election  at  noon,  there  is  much  <jonflicting  and  contradictory  evi- 
dence. He  swears  positively  before  the  committee  that  he  did  not 
have  that  box  during  the  recess  at  noon  of  the  first  day;  and  yet  he 
informed  one  or  two  persons,  on  that  day,  that  he  thought  he  did 
have  it  Mr.  Hull  (one  of  the  clerks)  says  that  he  supposed  Mr. 
Lassells  took  the  countv  box  at  noon  of  that  dav,  and  remain,ed  of 
that  opinion  until  they  were  about  to  close  the  poll  at  night,  when  a 
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dissension  arose  between  the  members  of  the  board  as  to  which  of 
them  had  the  custody  of  the  county  box  at  noon,  Mf.  Lassells  then 
denying  that  he  had  taken  it.  The  other  inspectors  both  say  they 
supposed  Mr.  Moore  took  it  on  that  day  at  noon,  but  they  are  not 
positive;  and  yet  it  appears  they  entertained  a  different  opinion  in 
the  afternoon  of  that  same  day,  and  had  a  discussion  on  that  sub- 
ject, which,  it  seems  by  Mr.  Hull's  testimony,  was  settled  by  agree- 
ment, upon  the  denial  of  Mr.  Lassells,  and  not  upon  any  positive 
knowledge  of  the  fact 

John  A.  Barhydt,  one  of  the  tally  men,  and  who  remained  in  the 
room  with  the  inspectors,  swears  positively  that  he  was  appointed 
by  a  committee  to  keep  a  tally  roll  of  the  voters,  and  to  prevent  the 
inspector,  Mr.  Lassells,  from  taking  the  county  box,  if  he  could  help 
it;  that  for  this  reason  he  (the  witness  Barhydt)  kept  his  eye  upon 
the  county  box  from  before  the  time  it  was  closed  until  it  was  taken 
away;  and  he  says  that  he  is  positively  certain  that  Mr.  Lassells  did 
not  take  the  county  box  at  the  recess  of  the  first  day  at  noon;  that 
after  the  boxes  were  closed,  Mr.  Lassells  took  the  State  box  and 
placed  it  on  the  top  of  the  county  box,  then  drew  them  toward  him ; 
witness  supposed  he  intended  to  take  both  boxes.  He  (Barhydt) 
then  proposed  to  Mr.  iassells  that,  as  there  were  three  inspectors*, 
each  should  take  a  box,  to  which  Mr.  Lassells  assented.  Tjassells 
then  took  the  State  box  and  shoved  it  toward  Mr.  Moore,  and  took 
the  county  box  under  his  arm  and  walked  out  of  the  room.  The 
box  taken  by  the  inspector,  Lassells,  at  noon  of  the  first  day,  he  says, 
was  taken  by  him  to  his  own  house,  and  put  in  a  room  up  stairg,  and 
he  locked  the  door  of  the  room  at  the  time  he  placed  the  box  there. 
Henry  Merselis,  another  witness,  states  that  he  went  from  Mr. 
Lassells'  house  with  him,  when  he  (Lassells)  went  to  the  poll  in  the 
afternoon,  and  that  when  the  boxes  were  opened,  he  discovered  that 
the  box  which  Lassells  had  was  the  State  box;  that  he  noticed  it 
particularly,  to  know  which  box  Lassells  had.  Lassells  also  told 
this  witness  he  thought  he  had  the  county  box. 

John  R.  Edick,  another  witness,  states  that  he  was  present  when 
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Lassells  brought  back  the  box  in  the  afternoon  of  the  first  day;  that 
when  he  was  about  to  open  them,  or  after  they  were  unlocked  and 
before  they  were  opened,  Lassells  commenced  shoving  and  chang- 
ing the  position  of  the  boxes  back  and  forth  upon  the  table;  wit- 
ness then  spoke  to  Lassells,  and  told  him  he  was  good  upon  tlie 
shuffle  board.      Such  is  the  conflicting  testimony  on  this  point. 

Xeither  of  the  inspectors,  except  Mr.  Lassells,  are  positive  as  to 
who  had  the  county  box  at  noon  of  the  first  day.  He  is  positive  he 
had  the  State  box,  although  he  informed  two  or  three  persons  that 
day  that  he  thought  he  had  the  county  box.  The  boxes  were  made 
in  his  (Lassells')  shop.  John  A.  Barhydt  is  positive  Lassells  took  . 
the  county  box,  and  gives  his  reasons  why  he  watched  so  closely, 
with  directions  expressly  to  prevent  it.  Henry  Merselis,  on  the 
other  side,  is  equally  positive  he  had  the  State  box  and  he  was  also 
anxious  and  watched  to  discover.  John  R.  Edick  shows  that  Ijfls- 
sells  performed  a  movement  with  the  boxes  by  changing  their  posi- 
tion before  they  were  opened,  that  would  prevent  Henry  Merselis 
from  knowing  which  box  Lassells  brought  to  the  poll. 

All  the  inspectors  are  of  the  opinion  that  the  boxca^,  secured  tis 
they  were,  could  not  have  been  violated  at  the  recess  without  their 
being  able  to  discover  it;  and  yet  your  committee  have  no  doubt 
upon  their  minds  (from  recent  experiments  made  to  ascertain  the 
fact,  and  also  from  the  testimony  of  Solomon  Drullard,  that  he  had 
tried  the  experiment  on  a  box  secured  in  the  same  manner)  that 
the  seals  and  papers  may  be  removed,  the  boxes  violated,  and  the 
seals  so  replaced  as  to  wholly  avoid  detection,  if  in  possession  of 
a  person  so  basely  disposed.  The  undersigned  cannot^  therefore, 
give  much  weight  to  the  evidence  that  these  boxes  were  secure 
from  violation  by  being  sealed  in  the  manner  described  by  the 
inspectors,  inasmuch  as  it  appears  that  they  were  not  secured  strong 
enough  to  prevent  above  twenty  of  the  votes  deposited  therein  for 
John  L  De  Graff  from  getting  out;  and  most  certainly  a  security 
which  would  prevent  an  individual  from  getting  in  would  have 
prevented  ballots  from  getting  out. 


156      Cases  of  Contested  Elections  to  Seats  in  the 

Although  the  inve^igation  has  been  prolonged  and  embar- 
rassing, and  though  many  of  the  questions,  upon  the  various  issues 
which  were  presented,  are  left  by  conflicting  testimony  still  in 
doubt  and  uncertainty,  yet,  upon  the  important  question  with 
which  the  committee  were  charged,  the  undersigned  regret  to  state 
the  testimony  is  such,  the  conclusion  is  irresistible,  and  that  they 
are  constrained  to  say,  that  they  believe  no  reasonable  and  un- 
prejudiced man  can  doubt  that  a  most  gross  and  corrupt  fraud  has 
been  practiced  upon  the  ballot-boxes,  in  the  said  second  ward  of 
the  city  of  Schenectady,  at  the  late  election  for  member  of 
.  Assembly. 

It  is  not  only  remembered  to  have  been  so  generally,  but  is  also 
drawn  from  the  proofs  in  this  case  to  have  been  so,  in  the  city  of 
Schenectady  in  particular,  that  the  last  election  was  a  warm  and 
closely  contested  issue  between  the  two  great  political  parties  of 
the  day;  that  the  individuals  composing  and  supporting  each  of 
these  parties  seem,  with  very  few  exceptions,  to  have  been  pre- 
viously as  well  as  subsequtotly  distinctly  known,  and  recognized. 
Each  of  these  parties  had,  previously  to  the  election,  furnished 
themselves  with  a  poll  list  of  the  voters  in  said  ward;  each  of  these 
parties  had  a  tallyman  attending  the  board  of  inspectors  during 
the  three  days  of  election,  to  check  off  voters  as  they  presented  their 
ballots,  and  each  of  said  parties  had,  therefore,  a  knowledge,  within 
a  few  votes  of  certainty,  of  what  the  result  must  have  been  in  the 
said  ward;  and  both  parties,  at  the  close  of  the  polls  and  since, 
seem  equally  unable  to  account  for  the  extraordinary  majority 
which  the  votes  in  the  ballot-box  at  the  time  of  canvass  gave  to 
Mr.  Sanders. 

But  the  undersigned  have  still  greater  certainty  of  the  correct- 
ness of  their  conclusions  than  this.  The  original  poll  list,  as  kept 
by  the  clerks  at  the  election,  has  been  before  the  committee.  Fifty- 
six  of  those  persons  whose  names  were  on  the  poll  list,  from  their 
own  political  character,  were  admitted  by  both  sides  (without  other 
proof  than  their  affidavit,  annexed  to  the  petition),  as  having  voted 
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for  Mr.  De  Graff,  in  the  second  ward,  the  names  of  which  electors 
are  hereunto  annexed,  marked  B.  Fifty-three  other  persons, 
whose  names  are  upon  said  poll  list,  have  been  sworn  before  the 
committee,  and  state  that  they  severally  voted  for  John  I.  De 
Graff,  for  member  of  Assembly  in  said  ward,  and  saw  their  votes 
deposited  in  the  ballot-box,  the  names  of  which  electors  are  also 
hereunto  annexed,  marked  C;  making,  in  all,  the  number  of  one 
hundred  and  nine  electors  as  having  sworn  they  voted  for  John  I. 
De  Graff,  for  member  of  Assembly  in  said  second  ward;  and  only 
in  relation  to  two  or  three  of  the  voters  thus  sworn  or  admitted, 
has  there  been  any  doubt  or  contradiction. 

Here,  then,  in  the  opinion  of  the  undersigned,  is  the  most  unerr- 
ing and  conclusive  certainty  that  their  conclusions  are  correct;  that 
at  least  from  one  hundred  and  six  to  one  hundred  and  nine  of  the 
voters  in  that  ward,  known  both  before  and  since  by  both  parties  as 
the  political  friends  of  Mr.  De  Graff,  and  now  before  the  commit- 
tee, and  previously  by  affidavit,  having  sworn  to  the  fact,  that  they 
did  so  vote  for  Mr.  De  Graff;  that  his  name  was  seen  upon  the 
ticket  they  voted,  and  that  they  saw  said  ticket  deposited  in  the 
ballot-box.  And  yet,  but  eighty-seven  of  such  votes  for  Mr.  De 
Graff  were  found  on  the  canvass.  There  is  some  testimony  before 
the  committee,  throwing  a  doubt  whether  the  votes  of  Theodore  L. 
Burgess  and  Nelson  Hall,  two  of  the  voters  in  said  'ward,  and  wit- 
nesses before  the  committee,  were  actually  given  for  John  I.  De 
Graff;  but  as  the  proof  that  the  votes  of  at  least  one  hundred  and 
six  or  one  hundred  and  seven  voters  in  said  ward,  not  only  intended 
but  actually  did  vote  therein  for  John  I.  De  Graff,  the  undersigned 
cannot  doubt,  nor  does  the  testimonv  in  the  case  warrant  anv  such 
doubt.  How  the  remainder  of  about  one  hundred  and  fifty  voters, 
whose  names  are  also  upon  the  poll  list,  voted  at  said  election,  the 
undersigned  have  no  knowledge,  as  they  have  not  been  produced  or 
sworn  before  the  committee.  Admitting  that  every  one  of  these 
voted  for  Mr.  Sanders,  still  the  fraud  would  remain  unexplained, 
and  the  result  equally  uncertain. 
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The  undersigned,  however,  feel  bound  to  say,  that  tbey  have 
been  unable  to  bring  home  this  fraud  with  any  degree  of  certainty 
upon  any  one  individual;  and  there  has  not  been  the  least  evidence 
to  charge  the  same  upon  the  board  of  inspectors,  while  acting  to- 
gether as  such;  and  it  is  admitted  by  both  parties  and  witnesses, 
that  against  two  of  the  inspectors,  Messrs.  Moore  and  Merselis, 
there  is  neither  a  charge  nor  suspicion  of  fraud  in  the  transaction; 
it  has  also  been  proved  that  Mr.  Lassdls  has  heretofore  sustained  a 
fair  character,  but  the  undersigned  have  not  deemed  it  their  duty 
to  report  that  no  fraud  has  been  committed,  merely  because  it  has 
not  been  proved  that  the  person  committing  it  did,  or  did  not,  take 
with  him  a  witness  to  the  first  transaction,  or  because  it  has  been 
done  so  secretly  and  cunningly,  that  detection  is  not  absolutely 
certain. 

All  the  inspectors  and  clerks  of  the  poll  have  been  before  the 
committee  and  testified  in  relation  to  the  manner  of  conducting  the 
election;  of  keeping  and  securing  the  boxes;  and  also  as  to  whom 
the  custody  of  the  boxes  were  intrusted;  from  all  of  whom  it  is 
satisfactorily  settled  (in  the  opinion  of  the  undersigned),  that  this 
fraud  must  have  been  committed  during  the  recess  or  adjournment 
of  the  board  on  the  first  day  at  noon ;  it  also  appears  that  John  A. 
Merselis,  one  of  the  inspectors,  did  not  have  the  custody  of  the 
county  box,  either  during  the  recess  at  noon  or  after  the  adjourn- 
ment at  night  of  any  of  the  days  of  election;  it  also  seems  to  be 
established  beyond  doubt,  from  the  testimony  of  all  the  board  of 
inspectors  and  others,  that  the  said  county  box,  after  the  recess  at 
noon  of  the  first  day,  was  kept  in  the  possession  and  custody  of 
David  M.  Moore,  one  of  the  board  of  inspectors;  and  that  during 
the  time  it  was  in  his  custody,  he  testifies,,  that  it  was  kept  safely 
locked  up  in  a  drawer  of  his  house,  and  could  not  have  been  rifled, 
as  he  thinks,  nor  access  had  to  it,  except  by  himself;  it  was  also 
admitted  on  both  sides  as  well  as  proved,  that  the  character  of  Mr. 
Moore,  as  well  as  Mr.  Merselis,  is  above  suspicion;  and  Mr.  Moore 
is  the  political  friend  of  Mr.  De  Graff,  and  voted  for  him  at  said 
election. 
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The  custody  of  the  county  box  during  the  recess  of  the  first  day, 
at  noon,  is  involved  in  some  doubt;  the  three  boxes  which  were  used 
at  the  election,  and  which  were  distinguished,  as  before  stated,  by 
the  following  labels  on  the  inner  cover.  Constitution,  State  and 
County,  were  so  very  similar  and  alike  in  their  appearance,  that 
when  the  upper  slide  was  closed,  neither  of  the  inspectors,  except 
Mr.  Lassells,  were  able  to  distinguish  the  one  from  the  other,  and 
neither  of  the  inspectors,  therefore,  except  Mr.  Lassells,  swears  with 
certainty  who  had  the  custody  of  the  county  box  during  the  recess 
of  the  first  day  at  noon.  But  inasmuch  as  all  the  circumstances 
combine  to  show  that  the  fraud  was  committed  during  this  recess, 
the  undersigned  have  no  doubt  that  Mr.  Lassells  must  have  taken 
this  box  at  that  time;  and  when  we  take  into  consideration  the 
situation  of  Mr.  Lassells'  house,  it  having  three  front  doors,  with 
cabinet  ware  rooms  above  and  below,  that  he  had  at  the  time  in  his 
employ,  several  workmen,  and  others  who  have  not  been  called 
upon  as  witnesses,  who  could  have  had  access  to  the  said  box,  either 
with  or  without  his  knowledge;  that  these  ballot-boxes  were  made  in 
his  shop  and  wei:»  kept  there  a  part  of  the  time;  that  he  and  his 
workmen  were  familiar  with  the  locks  of  these  boxes,  and  knew 
what  keys  would  unlock  them,  and  actually  had  so  unlocked  them; 
that  he,  himself,  after  leaving  the  ballot-box  in  his  upper  room,  left 
his  house  long  enough  to  have  had  this  fraud  committed ;  that  one 
of  his  workmen,  who  was  taking  an  active  part  in  the  election, 
swears  that  he  stood  in  ilie  front  door  of  one  of  the  lower  ware 
rooms,  half  an  hour  or  more,  watching  his  return,  and  then  went 
to  dinner  without  seeing  him;  that  he,  himself,  was  mysteriously 
absent  from  his  dinner  with  his  family,  on  that  day;  that  he  did 
not  dine  at  all  on  that  dav;  and  that  he  has  not  accounted  for  his 
absence,  nor  shown  where  he  was  during  all  this  time.  The  un- 
dersigned consider  all  these  circumstances,  connected  with  others, 
more  than  establish  a  probability  that  during  this  recess  some  evil 
disposed  person  committed  this  daring  fraud;  and  also,  inasmuch  as 
no  other  such  an  exposure  or  opportunity  was  presented,  during 
said  election,  for  the  fraud  to  have  been  committed. 
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Another  proof  that  this  ballot-box  has  been  corruptly  violated,  is 
the  fact  that  but  one  ballot  was  found  on  the  canvass  on  which  the 
name  of  Mr.  Sanders  had  been  erased,  and  the  name  of  Mr.  De 
Graff  written  upon  it;  and  yet  Lawrence  Slover  swears  he  voted  a 
ticket  of  that  kind  in  the  forenoon  o:^  the  first  day;  and  Abraham 
Lewis  swears  he  voted  such  a  ticket  on  the  second  day  of  the  elec- 
tion. The  inspectors  testify  that  but  two  tickets,  which  were  en- 
tirely written,  were  found  on  the  canvass;  and  yet,  Peter  V.  Peck, 
Stephen  Cooper  and  Simeon  M.  S.  Swart,  all  swear  they  voted 
written  tickets;  the  two  former  swear  they  voted  in  the  forenoon  of 
the  first  day;  as  to  the  latter,  it  does  not  appear  when  or  for  whom 
he  voted.  If  this  fraud  was  committed,  the  loss  of  these  votes  is 
accounted  for. 

It  is  shown  before  the  committee,  that  on  the  canvass  there  were 
nearly  thirty  tickets  on  which  the  name  of  Mr.  De  Graff  in  print 
had  been  erased  and  the  name  of  Mr.  Sanders  written  thereon;  of 
the  one  hundred  and  nine  voters  that  have  sworn  that  they  voted 
for  Mr.  De  Graff,  but  two  of  them  have  voted  altered  tickets;  two 
others  say  they  voted  entirely  written  tickets;  ajl  the  others  say 
they  voted  the  printed  ballot  without  any  erasures  and  with  Mr.  De 
Graff's  name  thereon;  from  whence,  then,  came  all  these  erased 
ballots?  Not  from  the  one  hundred  and  nine  who  swear  tEey  voted 
for  Mr.  De  Graff  (excepting  the  two);  the  inspectors  say  they 
noticed  from  the  ballots,  at  the  time  of  voting  that  there  were 
several  erased  ballots;  but  it  is  neither  proved  nor  pretended  to  be 
proved  that  any  of  the  one  hundred  and  nine  who  swear  they  voted 
for  Mr.  De  Graff  (excepting  the  two  above  named),  did  vote  any 
such  ballot;  the  remainder  of  them  are  left  in  the  same  mystery 
that  involves  the  whole  subject. 

Among  the  many  regrets  which  the  proofs  in  the  investigation  of 
this  important  subject  have  brought  to  the  undersigned,  they  can- 
not forbear  to  mention  one,  and  to  feel  it  to  be  their  duty  to  anim- 
advert upon  it;  and  that  is,  the  corrupt  and  corrupting  influence 
produced  in  the  community  by  the  betting  on  elections;  and  the 
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regret  is  the  more  painful,  when  we  are  compelled  to  bring  this 
corrupt  practice  home  to  an  inspector,  who  is  charged  with  having 
the  custody  of  the  ballotrbox  at  the  very  time  this  fraud  is  believed 
to  have  been  committed;  such  a  known  violation  of  duty,  as  well  as 
of  law,  in  he  conduct  of  an  inspector  of  election,  evinces  a  total 
disregard,  not  only  of  public  opinion,  but  to  that  Iiigh  and  honor- 
able feeling  so  necessary  to  the  proper  discharge  of  official  duty;  an 
inspector  who  could  permit  his  political  feelings  so  far  to  control 
and  overrun  his  prudence  must  be  an  unsafe  depository  of  so  sacred 
a  trust  as  the  ballot-box. 

The  undersigned  cannot  believe  that  the  additional  oath  of  the 
inspectors  before  the  committee,  that  they  severally  had  committed 
no  fraud  adds  anything *to  the  weight  of  evidence  in  the  case;  they 
had  taken  the  same  solemn  obligation  before  the  election,  that  they 
would  well  and  truly  perform  their  duty;  and  if  this  oath  had  been 
violated  by  either  of  them  at  the  election,  it  is  not  probable  it  would 
be  confessed  before  the  committee  now.  If  it  be  said  to  be  too 
severe  or  uncharitable  not  to  treat  all  the  inspectors  with  equal 
censure,  we  reply  that  they  are  not  equally  contradicted  by  testi- 
mony, facts  and  circumstances,  and  have  not  all  been  equally  im- 
prudent. 

The  original  poll  list  of  the  voters  in  the  second  ward  having 
been  before  the  committee,  the  petitioners  have  called  as  witnesses 
(including  those  admitted),  w^hose  names  are  thereon  to  a  number 
exceeding  more  than  twenty  who  swear  they  voted  for  John  I.  De 
Graff  for  member  of  Assembly,  than  the  ballot-box  at  the  time  of 
the  canvass  gave  to  that  candidate,  the  whole  number  of  votes  in  the 
ballot-box  having  agreed  with  the  poll  lists.  How  then  can  this 
change  of  votes  to  such  an  extent  have  taken  place?  How  can  these 
votes  have  escaped  from  ^he  box?  How  come  an  equal  number  of 
other  votes  to  be  made  to  supply  their  place?  What  became  of  one 
of  the  written  ballots  deposited  in  that  box  in  the  forenoon  of  the 
first  day  of  election.  The  inspectors  swear  but  two  such  votes  were 
found  at  the  canvass,     Wbat  became  of  the  two  tickets  with  Mr. 

11 
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Sanders'  name  erased,  and  Mr.  De  Graff's  written  thereon?  But 
one  such  vote  w^s  found  in  the  box  at  the  canvass.  All  of  these 
but  one  were  voted  in  the  forenoon  of  the  first  day.  Will  it  be 
believed  that  such  a  number  of  intelligent  electors  in  one  ward,  and 
all  on  one  side,  could  have  been  so  deceived  or  cheated?  Even 
upon  such  a  supposition,  a  gross  fraud  upon  the  electors  must  have 
been  practiced;  it  can  neither  be  accident,  mistake,  or  error  of 
judgment.  If,  then,  the  witnesses  who  have  testified  that  they 
voted  for  Mr.  De  Graff,  are  to  be  believed,  and  there  having  been 
attempts  to  impeach  but  two  or  three  of  them,  must  not  the  weight 
of  evidence  determine  this  case  as  it  would  any  other  case  in  a  court 
of  justice?  If  this  is  to  be  the  rule  by  which  certainty  is  to  be  de- 
termined, then  the  undersigned  are  most  clearly  of  the  belief  that 
at  the  late  election  held  in  the  second  ward  of  the  city  of  Schenec- 
tady, a  gross  fraud  has  been  committed  upon  the  ballot-box  con- 
taining the  votes  for  member  of  Assembly.  To  come  to  any  other 
conclusion  upon  the  facts  before  us,  would  be  treating  with  con- 
tempt the  solemn  oaths  of  a  large  number  of  the  electors  of  said 
ward,  to  sanction  corruption  and  gross  negligence,  with  no  better 
excuse  than  to  disbelieve  its  existence,  becau&e  the  wilful  perpe- 
trator cannot  wdth  certainty  be  convicted,  and  to  strike  a  fatal  blow 
at  the  only  security  of  our  liberties,  the  purity,  the  unsuspected 
purity  of  the  ballot-box. 

The  undersigned  being  therefore  entirely  satisfied  that  such  a 
fraud  has  been  committed  upon  the  ballot-box  in  question,  the  only 
conclusion  that  can  follow  in  the  premises  is,  that  no  dependence 
can  be  placed  upon  the  canvass  of  the  votes  for  member  of  Assem- 
bly in  the  said  second  ward. 

The  moment  that  uncertainty  is  proved  upon  it,  there  is  no  power 
in  this  House  to  determine  hpw^  far  that  ^mcertainty  extends;  nor 
should  it,  in  the  opinion  of  the  undersigned,  ever  be  tolerated  to  be 
established  as  a  rule,  that  the  party  proving  a  fraud  shall  be  limited 
to  the  extent  of  the  fraud  as  proved,  or  shall  be  allowed  the  benefit 
of  his  proof  i;io  farther  than  he  has  established  it;  it  is  believed  to 
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be  a  maxJTn  in  morals  as  well  as  in  law,  "  false  in  part,  false  in  the 
whole."  In  the  opinion  of  the  undersigned,  falsity  is  already 
stamped  npon  this  canvass;  no  corrupt  canvass  can  be  rendered 
pure  by  the  action  of  this  House.  Nothing  but  the  total  destruc- 
tion of  this  false  and  uncertain  canvass  would  comport  with  the 
true  dignity  and  character  of  an  honorable  House.  Let  the  belief 
be  entertained  that  this  House  is  willing  to  sustain  the  seats  of  its 
members  upon  fraud,  falsehood,  or  even  upon  uncertainty,  and  the 
right  of  suffrage  so  highly  valued,  so  dear  to  every  citizen,  so  im- 
portant to  the  liberties  of  this  republic,  is  but  an  empty  name,  a 
mockery  and  pretence. 

The  questions  whether  the  returned  member  shall  still  hold  his 
seat,  or  whether  the  prayer  of  the  petitioners  shall  be  granted,  or 
whether  the  said  seat  be  not  entirely  vacated,  are  matters  of  small 
moment^  when  taken  into  the  account  of  this  momentous  question 
of  the  purity  of  the  elective  franchise.  If  even  suspicion  be 
allowed  to  exist  here;  if  the  most  rigorous  scrutiny  be  not  adopted; 
if  the  whole  iDasis  upon  which  an  elective  government  can  be  sus- 
tained is  permitted  to  receive  so  deadly  a  blow;  if  that  "righteoiis- 
ness  which  exalteth  a  nation  "  is  to  be  disregarded  in  high  places, 
then  may  we  despair  of  the  perpetuity  of  our  free  institutions;  the 
death  blow  will  have  been  struck  to  the  sovereignty  of  the  people. 

It  appears  from  official  certificates,  that  the  returned  member, 
Theodore  W.  Sanders,  has  a  majority  of  only  fifty-five  votes  over 
John  I.  De  Graff  in  the  county  of  Schenectady.  It  also  appears 
from  the  canvass  of  the  said  second  ward,  that  said  Theodore  W. 
Sanders  haH  a  majority  in  said  ward  of  one  hundred  and  ten  votes 
over  the  said  John  I.  De  Graff.  Setting  aside  the  votes  in  the 
Assembly  box  of  that  ward  as  fraudulent  or  uncertain  and  the  re 
maining  votes  would  entitle  the  petitioners  to  have  their  prayer 
granted  by  this  House. 

Tte  undersigned  therefore  ask  leave  to  offer  the  following  reso- 

lutioiis. 

S.  NICHOLS, 

p.    BELLINGER, 
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Resolved  (as  the  sense  of  this  House)  That  they  are  satisfied 
that  fraud  or  corruption  has  been  practiced  upon  the  ballot-box  for 
member  of  Assembly,  at  the  late  general  election  held  in  the  second 
ward  of  the  city  of  Schenectady. 

Resolved  (as  the  sense  of  this  House),  That  Theodore  W. 
Sanders,  the  member  of  Aaftembly  returned  from  the  county  of 
Schenectady,  ought  not  longer  to  be  entitled  to  his  seat  in  this 
House;  that  the  prayer  of  the  petitioners  ought  to  be  granted;  and 
that  John  I.  De  Graff  be  admitted  to  a  seat  in»the  place  of  the  said 
Theodore  W.  Sanders. 
Assembly  Journal,  1840,  pages  829-832. 

See  testimony  accompanying  reports^  Assembly  Document, 
1840,  No.  291. 

Eesolution  to  Consider  the  Schenectady  Contested  Elec- 
tion Case. 

In  Assembly,  Apri7  29,  1840. 
On  motion  of  Mr.  Sanders: 

Resolvedy  That  this  Ho\ise  will,  at  ten  o'clock  tomorrow  morn- 
ing, take  up  and  consider  the  report  of  the  standing  committee  on 
privileges  and  elections,  in  relation  to  the  alleged  fraud  in  the  sec- 
ond ward  of  the  city  of  Schenectady,  at  the  last  general  election; 
and  that  they  will  continue  the  consideration  of  the  same  on  each 
day  at  ten  o'clock  until  the  same  shall  be  finally  disposed  of. 
Assembly  Journal,  1840,  page  1198. 

Report  Considered. 

In  Assembly.  April  30,  1840. 

The  House  proceeded  to  the  consideration  of  the  resolution  re- 
ported by  the  majority  6i  the  standing  committee  on  privileges  and 
elections,  to  which  was  referred  the  petition  of  sundry  electors  of 
the  county  of  Schenectady,  praying  for  investigation  of  certain 
alleged  frauds  committed  upon  the  ballot-boxes  in  the  second  ward 
of  the  city  of  Schenectady,  at  the  late  general  election,  and  that 
John  I.  De  Graff  be  admitted  to  a  seat  in  the  present  House  of 
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Assembly,  in  place  of  Theodore  W.  Sanders,  the  returned  member, 
which  resolution  was  in  the  words  following,  to  wit: 

Resolved  (as  the  sense  of  the  House),  That  they  are  not  satisfied 
that  fraud  or  corruption  has  been  practiced  upon  the  ballot-box  for 
member  of  Assembly,  at  the  late  general  election,  in  the  second 
ward  of  the  city  of  Schenectady;  and  that  the  prayer  of  the  peti- 
tioners ought  not  to  be  granted. 

Debate  was  had  upon  said  resolution,  when 

Mr.  A.  G.  Chatfield  moved  to  amend  the  same,  by  striking  out 
all  after  the  word  "  Resolved,"  and  inserting  so  that  the  same  will 
read  as  follows,  to  wit: 

Resolved  (as  the  sense  of  this  House),  That  they  are  satisfied 
that  fraud  or  corruption  has  been  practiced  upon  the  ballot-boxes 
for  member  of  Assembly  at  the  late  general  election,  in  the  second 
ward  of  the  city  of  Schenectady. 

Resolved  (as  the  sense  of  this  House),  That  Theodore  W. 
Sanders,  the  member  of  Assembly  returned  from  the  county  of 
Schenectady,  ought  not  longer  to  be  entitled  to  his  seat  in  this 
House;  that  the  prayer  of  the  petitioners  ought  to  be  granted,  and 
that  John  I.  De  Graff  be  admitted  to  a  seat  in  the  place  of  the  said 
Theodore  W.  Sanders. 

The  Speaker  put  the  question  whether  the  House  would  agree  to 
the  said  motion  of  Mr.  A.  G.  Chatfield,  and  it  was  determined  in 
the  n^ative. 

Ayes  38.     Nays  61. 

Eepobt  Adopted. 

Debate  was  continued  on  the  said  resolution  oifered  by  the 
majority  of  the  standing  committee  on  privileges  and  elections, 
when  Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  the  said  resolutions,  and  it  was  determined  in  the  affirmative. 

Ayes  60.     Kays  39. 
Assembly  Journal,  1840,  pages  1204,  5,  6. 
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Absalom  E.  Miller,  Relatiye  to  his  "Right  to  a  Seat. 

County  of  New  Yobk, 
In  Assembly,  January  5,  1841. 

Mr.  Ellis  Chatfield  offered  for  the  consideration  of  the  House,  a 
resolution  in  the  words  following,  to  wit: 

Resolved,  That  Mr.  Absalom  E.  Miller  who  presents  a  certificate 
from  the  board  of  county  canvassers  of  the  city  and  county  of  New 
York,  declaring  Absalom  A.  Miller  to  have  been  elected  a  member 
of  Assembly  from  that  city  and  county,  be  permitted  to  be  qualified 
and  take  his  seat  as  a  duly  elected  member  of  Assembly  from  the 
said  city  and  county. 

The  question  was  then  put:  "  Is  it  the  pleasure  of  the  members 
now,  to  consider  the  said  resolution  of  Mr.  Ellis  Chatfield? " 

Debate  was  had  on  said  question,  when  Mr.  Holly  moved  to  lay 
the  question  on  the  consideration  of  the  said  resolution,  on  the  table. 

The  question  was  put  to  the  members,  whether  they  would  agree 
to  the  said  motion  of  Mr.  Holly,  and  it  was  determined  in  the 
affirmative. 
Assembly  Journal,  1841,  page  7. 

In  Assembly,  January  6,  1841. 

Mr.  Ellis  Chatfield  called  for  the  consideration  of  his  resolution, 
that  Absalom  E.  Miller  bearing  a  certificate  of  election  declaring 
Absalom  A,  Miller  to  be  elected,  be  allowed  to  be  qualified  and  take 
his  seat  as  Absalom  E,  Miller,  duly  elected  member  of  Assembly 
from  the  city  and  county  of  New  Y^ork. 

Mr.  Speaker  put  the  question,  whether  the  House  would  now 
proceed  to  the  consideration  of  the  said  resolution,  and  it  was  deter- 
mined in  the  affirmative. 

Thereupon,  on  motion  of  Mr.  Ellis  Chatfield, 

Ordered,  That  the  said  resolution  be  referred  to  the  standing 
committee  on  privileges  and  elections. 
Assembly  Journal,  1841,  page  46. 
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In  Assembly,  January  9,  1841. 

Mr.  Richmond,  from  the  standing  committee  on  privileges  and 
elections,  to  which  was  referred  the  resolution  authorizing  Absalom 
E.  Miller  to  take  his  seat  in  the  House,  made  the  following 

Repoet  of  the  Committee  on  Peivileges  and  Elections,  on 
THE  Resolution  of  the  Assembly,  Relative  to  the  Right 
OF  Absalom  E.  Millek  to  a  Seat  in  the  House. 

Mr.  Richmond,  from  the  committee  on  privileges  and  elections, 
to  whom  was  referred  the  following  resolution  of  the  Assembly,  to 
wit: 

Resolved  J  That  Mr.  Absalom  E.  Miller,  who  presents  a  certificate 
from  the  board  of  county  canvassers  of  the  city  and  county  of  New 
York,  declaring  Absalom  A.  Miller,  to  have  been  elected  a  member 
of  Assembly  from  that  city  and  county,  be  permitted  to  be  qualified, 
and  take  his  seat  as  a  duly  elected  member  of  Assembly  from  the 
said  city  and  county,  reports:  That  from  the  evidence  adduced  be- 
fore the  committee,  it  appears  that  Absalom  E.  Miller,  the  person 
claiming  a  seat  as  a  member  of  this  House,  was  nominated  as  a  can- 
didate for  member  of  Assembly,  for  the  city  and  county  of  New 
York,  by  a  nominating  committee  in  said  city,  at  the  same  time 
and  in  the  same  manner  with  the  memlxirs  from  said  city  and 
county,  who  have  received  their  certificates  of  election,  and  been 
admitted  to  their  seats.  A  printed  ballot  or  ticket  containing  the 
names  of  thirteen  candidates  for  the  Assembly,  embracing  the  names 
of  the  present  sitting  members,  and  also  the  name  of  Absalom  A. 
Miller,  was  distributed  among  the  electors,  and  received  a  majority 
of  the  suffrages  of  that  county.  No  person  answering  to  that  name 
has  appeared  to  claim  his  seat.  Nor  have  your  committee,  after 
the  most  diligent  inquiry  they  have  been  able  to  make,  ascertained 
that  there  is  any  person  of  that  name  in  the  said  city  and  county. 
It  appears  by  the  testimony  of  the  Hon.  Edmond  J.  Porter,  that  he 
was  personally  acquainted  with  the  petitioner,  Absalom  E.  Miller, 
before  the  election,  and  that  he  voted  for  him  by  the  name  of 
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Absalom  A.  Miller,  as  the  name  was  printed,  and  that  the  person 
intended  by  him  was  the  petitioner.  The  affidavit  of  five  persons 
who  were  members  of  the  nominating  committee,  who  formed  the 
tickets  on  which  was  the  name  of  Absalom  A.  IVIiller,  together  with 
a  similar  certificate  of  the  chainnan  and  secretaries  of  the  general 
nominating  committee,  shows  that  the  petitioner  was  the  person 
intended,  and  understood  to  be  nominated  bv  tliem.  . 

The  board  of  county  canvassers  of  the  city  and  county  of  New 
York,  have,  by  a  formal  resolution,  expressed  their  opinion  that  the 
name  of  Absalom  A.  Miller,  as  voted  at  the  general  election,  held 
on  the  4th  day  of  Xovember,  1840,  was  intended  for  Absalom  E. 
Miller,  the  petitioner. 

Erom  this  evidence,  your  committee  have  no  difficulty  in  coming 
to  the  conclusion  that  the  petitioner  is  the  person  intended  and 
voted  for,  by  electors  of  the  city  and  county  of  Xew  York,  at 
the  general  election,  on  the  4th  day  of.  Xovember  last,  under  the 
name  of  Absalom  A.  Miller. 

The  Constitution  provides  that  each  House  shall  be  the  judge  of 
the  qualification  of  its  own  members. 

This  clause  has  been  always  construed  to  extend  not  merely  to 
their  qualifications  as  to  age,  citizenship,  etc.,  but  also  to  embrace 
all  questions  relating  to  the  fact  of  their  election. 

The  essence  of  an  election  is  the  will  or  intention  of  the  electors. 
All  the  rules  on  the  subject  are  for  the  purpose  of  ascertaining 
their  intention. 

The  manner  in  which  the  will  of  the  people  shall  be  expressed  is 
prescribed  by  law,  and  ought  to  be  observed;  yet  in  construing  those 
laws,  the  object  of  them  should  be  kept  constantly  in  view.  If  the 
intention  of  the  electors  is  ascertained,  although  all  the  regulations 
may  not  be  literally  complied  with;  still  the  very  object  of  the  regu- 
lations themselves  is  attained. 

The  statute  requires  that  the  ballot  shall  contain  the  name  of  the 
person  for  whom  the  elector  intends  to  vote.  This,  however,  has 
not  been  construed  literally,  either  by  the  State  canvassers  or  by 
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our  courts  of  justice.  Ballots  are  constantly  allowed  which  do  not 
contain  the  name,  but  an  abbreviation  of  the  name.  The  supreme 
court  has  refeiTcd  questions  of  that  kind,  and  even  when  nothing 
of  the  Christian  name  but  the  initial  letter  was  used,  to  a  jury,  to 
ascertain,  from  extrinsic  evidence,  what  was  the  intention  of  the 
elector.  The  principle  is  established,  that  the  statute  does  not  re- 
quire the  name  to  be  written  out  in  jail.  It  is  also  ^established, 
that  the  intention  of  the  elector  shall  govern,  and  that  this  inten- 
tion may  be  ascertained  by  extrinsic  evidence.  The  principle 
would,  doubtless,  not  be  extended  to  cases  where  the  name  does  not 
identify  the  party  at  all,  but  would  be  limited  to  those  cases  where 
the  similarity  of  the  name  used  to  the  true  name,  furnishes  a  strong 
presumption  of  the  identity  of  the  person  intended. 

Your  committee  are  impressed  with  the  belief,  that  questions  of 
election  to  this  House  are  left  in  broad  terms  by  the  Constitution  to 
be  decided  by  the  House.  That  in  all  such  questions,  it  is  the  duty 
of  the  House  to  look  mainly  to  the  intention  of  the  electors,  and,  if 
possible,  to  carry  that  intention  into  effect.  And  that  for  that  pur- 
pose, it  should  give  the  most  liberal  and  enlarged  construction  to 
the  provisions  of  the  statute. 

This  case  is  a  peculiar  one;  the  discrepancy  in  the  nam.es  is  slight; 
and  although  it  might  be  considered  material  in  the  precision  of 
legal  proceedings,  yet  it  is  respectfully  submitted  that  it  ought  not 
so  to  be  held  in  this  legislative  inquiry;  where  the  identity  of  the 
person  is  clearly  ascertained  from  other  evidence,  and  where  such  a 
construction  would  produce  an  irremediable  injury. 

Xo  slight  reason  should  induce  representatives  to  impair  the 
sacred  right  of  representation.  Nothing  but  the.  most  clear  and 
imperative  rules  of  established  law  can  justify  a  legislative  body  in 
depriving  any  portion  of  .the  people  of  their  equal  voice  in  enacting 
the  laws  which  they  axe  compelled  to  obey. 

Deeply  impressed  with  these  views,  your  committee  ask  leave  to 
^  ofiier  the  following  preamble  and  resolution : 

Whereas f  This  House  ^  convinced,  by  the  evidence  before  it, 
that  the  person  intended  by  the  name  of  Absalom  A.  Miller,  con- 
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tallied  in  the  return  of  the  board  of  canvassers  in  the  city  and 
county  of  New  York,  is  Absalom  E.  Miller,  and  that  the  said 
Absalom  E.  is  the  person  intended  by  the  name  of  Absalom  A. 
Miller,  as  printed  on  the  ballots  of  a  majority  of  the  electors  of  the 
said  city  and  county;  therefore, 

Resolved,  That  the  said  Absalom  E.  Miller  is  entitled  to  a  seat  in 
this  House,  and  that  he  be  admitted  and  sworn  a  member  thereof, 
for  the  city  and  county  of  New  Yolrk. 
Assembly  Documents,   1841,  vol.   2,   No.   17.     See  Documents, 

pages  5,  6,  7. 

Mr.  Holly  moved  to  amend  the  said  resolution  by  adding  at  the 
ending  thereof  the  words,  "  and  that  he  receive  the  pay  of  a  mem- 
ber from  the  first  day  of  this  session  inclusive." 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
said  motion  of  Mr.  Holly,  and  it  was  determined  in  the  aflSrmative. 

Mr.  Miller  Awarded  the  Seat. 

The  question  then  recurred  upon  the  said  preamble  and  resolu- 
tion as  amended,  which  were  again  read. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  said  preamble  and  resolutions  as  auieiided,  and  it  was  deter- 
mined in  the  aiBrmative. 

Mr.  Absalom  E.  Miller  then  appeared  in  the  Assembly  chamber. 

Thereupon,  Mr.  Speaker  duly  acliniiii-ton:d  to  him  the  cath  of 
office  prescribed  by  the  constitution. 
Assembly  Journal,  1841,  pages  »»'>  ;iud  M, 


Case  of  George  J.  J.  Barber  and  Abraham  Acker. 

Second  District,  Cortland  County  —  Petition  of  Abeaham 

Acker  Peesented. 

In  Assembly,  January  8,  1845. 

Mr.  Speaker  presented  the  petition  of  Abraham  Acker,  represent- 
ing that  he  is  entitled  to  a  seat  as  member  of  tho  A^^seinbly  from  the 
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county  of  Cortland,  which  was  read  and  referred  to  the  committee 
on  privileges  and  elections. 
Assembly  Journal,  1845,  page  51. 

Kepobt  of  Committee  in  Favob  of  Geobge  J.  J.  Babbeb. 

In  Assembly,  January  21,  1845. 

Mr.  Nevin,  from  the  committee  on  privileges  and  election,  to 
which  was  referred  the  petition  of  Abraham  Acker,  of  the  county 
of  Cortland,  praying  that  he  may  be  permitted  to  take  his  seat  as  a 
member  of  this  House  in  the  place  of  George  J.  J.  Barber,  make 
the  following  report: 

In  Assembly,  January  21,  1845. 

Repobt  of  the  Committee  on  Pbivileges  and  Elections,  on 

the  Pbayeb  of  Abbaham  Ackeb. 

Mr.  Niven  from  the  committee  on  privileges  and  elections,  to 
whom  was  referred  the  petition  of  Abraham  Acker  of  Cortland 
county,  praying  that  he  may  be  permitted  to  take  his  seat  as  a  mem- 
ber of  this  House,  in  place  of  George  J.  J.  Barber,  reports,  that 
your  committee  have  given  this  matter  a  patient  investigation.  A 
large  mass  of  testimony,  taken  on  the  spot,  in  accordance  with  the 
provisions  of  the  statute,  before  tht  first  judge  of  the  county  of 
Cortland,  and  transmitted  by  him,  under  seal,  to  the  Clerk  of  the 
House,  was  laid  before  us;  and  in  addition  thereto,  one  witness  on 
the  part  of  the  sitting  member  was  sworn  and  examined  before  us. 

The  testimony,  whether  written  or  oral,  was  taken  in  the  pres- 
ence of  the  parties  and  their  counsel;  and  every  facility  afforded 
for  eliciting  facts  bearing  upon  the  case.  Much  of  the  evidence 
adduced  is  of  a  perplexing  and  contradictory  chai'acter;  yet  in  thus 
speaking,  the  committee  do  not  wish  to  be  considered  as  reflecting 
in  any  degree  upon  the  moral  character  of  the  witnesses. 

Probably  we  should  not  have  expected  it  to  be  otherwise  under 
the  circumstances.  For  however  honest  men  might  be,  the  exciting 
nature  of  the  contest,  during  which  the  transactions  testified  of^ 
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took  place;  and  the  additional  fact  that  the  canvass  was  so  very 
close  in  Cortland  county  (Mr.  Barber  being  returned  by  but  one 
majority),  may  well  induce  us  to  suppose  that  party  bias  and  an- 
tagonist feelings  and  sympathies,  would  lead  men  to  form  adverse 
opinions  as  to  the  facts  and  circumstances  connected  with  the  case. 

Your  committee  in  examining  the  matter,  beset,  as  it  was,  with 
difficulties  and  doubts,  decided  that  where  uncertainties  existed,  the 
present  sitting  member  should  be  entitled  to  the  benefit  of  such 
doubts.  This  we  felt  to  be  just  and  right,  as  well  as  in  accordance 
with  the  genius  of  our  institutions  and  the  principles  of  law. 

In  the  testimony  adduced  before  your  committee,  it  was  ascer- 
tained that  the  parties  had  made  four  distinuct  points  of  controversy 
in  reference  to  the  election  returns  of  said  county  of  Cortland. 

First.  That  the  petitioner  avers,  that  in  one  election  district  in  the 
town  of  Homer,  on  opening  the  ballot-box,  a  double  ballot  was  dis- 
covered, or  two  ballots  folded  together;  that  they  were  for  the  whig 
candidates,  and  that  they  were  canvassed  and  counted  contrary  to 
the  provisions  of  the  statute. 

The  second  point  is  made  by  the  sitting  member,  Mr.  Barber,  who 
introduces  testimony  in  reference  to  one  vote  being  given  for  Abra- 
ham Acer,  which  was  allowed  to  the  petitioner. 

The  third  allegation  is  made  by  Mr.  Barber,  who  proves  by  an 
inhabitant  of  the  town  of  Virgil,  that  he,  the  deponent,  voted  for 
Barber,  by  erasing  Acker's  name  from  a  demicratic  ticket,  and  in- 
serting Barber's  thereon,  and  that  when  the  tickets  were  canvassed 
no  such  ticket  was  found. 

The  fourth  point  is  also  made  by  Mr.  Barber,  who  charges  that  in 
the  town  of  Solon,  in  said  county  of  Cortland,  two  democra^c  bal- 
lots were  found  folded  together  upon  canvassing  the  votes.  The 
testimony  in  reference  to  this  charge  is  so  very  ambiguous  as  to  in- 
duce the  committee  to  dismiss  it  at  once. 

Your  committee  are  of  unanimous  opinion,  after  carefully  sur- 
veying the  whole  ground,  that  the  only  point  worthy  of  being  en- 
tertained, is  in  reference  to  the  transactions  in  the  town  of  Homer. 
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The  testimony  of  twelve  witnesses  was  laid  before  ns,  as  to  tlie 
point  at  issue  here;  they  generally  agree  in  the  statement  that  one 
of  the  clerks  of  election,  in  district  number  three  in  the  town  of 
Homer,  while  engaged  in  counting  the  ballots,  either  the  first,  sec- 
ond or  third  time  of  such  counting,  discovered  two  State  tickets, 
one  within  the  other.  He  stated  it  to  the  board  of  inspectors,  and 
was  by  them  desired  to  lay  it  aside  until  they  jBinished  counting. 
He  held  it  out  in  such  a  way  as  that  all  could  see  it. 

One  electoral  vote  was  also  found  in  the  State  box,  which  was  laid 
aside  until  the  electoral  ballots  were  examined.  Upon  comparing 
the  ballots  in  the  State  box  with  the  poll  list  (excluding  the  electoral 
ticket),  they  were  found  to  be  two  short  of  the  number  on  the  poll 
list.  The  suspicious  ballots  were  then  examined  and  judged  by  all 
the  board,  from  the  position  in  which  they  were,  to  have  got  so  by 
accident,  and  were  consequently  counted  as  separate  ballots. 

The  challenger  for  the  democratic  party,  who  was  at  the  table  at 
the  time,  swears  that  he  then  expressed  his  opinion  that  it  was  a  cor- 
rect decision,  and  is  of  the  same  mind  yet.  From  all  that  appears  in 
evidence  it  would  seem  that  all  present  at  the  time  were  satisfied 
with  the  judgment  of  the  board. 

The  ballots  were  supposed  to  be  those  of  the  whig  party  at  the 
time,  from  the  caption  and  color  of  the  paper,  but  it  was  subse* 
quently  discovered  that  there  were  democratic  tickets  in  the  box,  en- 
tirely similar  in  these  respects,  and  consequently  no  positive  cer- 
tainty exists  as  to  whose  name  was  on  the  disputed  ballots,  Mr. 
Barber's  or  Mr.  Acker's. 

From  this  condensed  view  of  the  facts  brought  out  is  evidence,  it 
will  readily  be  perceived,  as  your  committee  think,  by  this  House, 
that  the  conclusion  is  inevitable,  and  against  the  prayer  of  the 
petitioner. 

Your  committee  would,  therefore,  recommend  the  adoption  of 
the  following  resolution : 

'  Resolved y  That  the  prayer  of  Abraham  Acker  for  a  seat  in  this 
Hotose,  as  a.  member  from  Cortland  county,  in  place  of  George  J.  J. 
Barber,  ought  not  to  be  granted;  but  inasmuch  as  it  is  evident  to  the 
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committeee  that  the  claim  originated,  and  has  been  pressed  from  an 
honest  persuasion,  on  the  part  of  Mr.  Acker,  therefore,  that  he  be 
allowed  the  traveling  and  per  diem  pay  of  members  up  to  this 
day. 

All  of  which  is  respectfully  submitted. 
Assembly  Documents,  1845,  Vol.  1,  No.  21. 

George  J.  J.  Babber  Awarded  Seat. 

Mr.  Speaker  stated  the  question  to  be  on  agreeing  to  the  said 
report  and  resolution. 

Division  of  the  Question. 

Mr.  Betts  called  for  a  division  of  the  question  on  the  said 
resolution. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
the  first  part  of  the  said  resolution,  and  it  was  determined  in  the 
afiirmative. 

Travel  fee  and  per  diem  allowed  Abraham  Acker. 

Mr.  Speaker  then  put  the  question  whether  the  House  would 
agree  to  the  second  part  of  the  said  resolution,  and  it  was  deter- 
mined in  the  affirmative. 
Assembly  Journal,  1845,  pages  127  and  128.  • 


Case  of  Tohn  H.  Dayton. 

Seat  not  Forfeited  by  Acceptance  of  Federal  Office  — 

First  District,  Suffolk  County. 

(Communication  from  John  H.  Dayton.) 

In  Assembly,  January  13,  1845. 

Mr.  Speaker  presented  a  communication  from  John  H.  Dayton, 
which  was  read  in  the  words  following,  to  wit: 

Sag  Harbor,  January  6,  1845. 
To  the  SpeaJcer  of  the  Assembly: 

Sir. — The  Constitution  of  our  State  declares  that  atiy  member  of 
the  Legislature,  by  accepting  an  appointment,  civil,  diplomatic,  etc., 
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from  the  general  govermnent,  thereby  vacates  his  seat,  or  rather 
this  is  the  gist  of  the  section. 

Now,  sir,  anxious  that  the  good  people  of  Suffolk  county  should 
be  fully  represented,  and  the  situation  of  my  family  being  such  as 
by  their  indisposition  to  forbid  my  personal  appearance  at  Albany 
to  present  my  case  before  the  House  for  its  decision,  I  am  induced 
to  ask  the  favor  of  you,  that  if  that  decision  should  be  to  deny  my 
right  to  a  seat  in  your  honorable  body,  the  earliest  possible  oppor- 
tunity may  be  afforded  them,  if  they  wish  to  supply  the  vacancy. 

On  the  twenty-seventh  of  November,  1844,  I  received  and  ac- 
cepted the  appointment  of  the  collector  of  customs  for  the  district  of 
Sag  Harbor.  Since  that  time^  I  have  consulted  several  legal  gentle- 
men, with  a  view  to  ascertain  whether  the  prohibition  extended  to 
my  case  or  not,  having  received  the  appointment  previous  to  the 
opening  of  the  session.  Tlieir  opinions  have  not  given  me  much 
light.  Had  I  consulted  only  my  own  feelings,  I  should  have  re- 
signed; but  being  unwilling  to  involve  the  county  in  the  expense 
incident  to  a  special  election,  I  finally  determined  to  bring  the 
question  personally  before  the  House.  The  circumstances  before 
mentioned  preventing  this,  and  deeming  the  House  the  proper  and 
constitutional  judges  of  the  matter,  must  form  my  apology  for  ask- 
ing through  you  their  decision. 

Respectfully   yours, 

JOHN  H.  DAYTON. 

Ordered^  That  said  communication  be  referred  to  the  committee 
on  privileges  and  elections. 
Assembly  Journal,  1845,  pages  80  and  81. 

Minority  of  committee  report  that  acceptance  of  Federal  office 
disqualifies. 

In  Assemble,  January  14,  1845. 

Mr.  Niven,  from  the  committee  on  privileges  and  elections,  to 
which  was  referred  the  communication  of  Mr.  John  H.  Dayton, 
relative  to  his  right  to  a  seat  in  this  House  as  a  member  of  Assem- 
bly for  Suffolk  county,  makes  the  following  report  of  minority: 
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In  Assembly,  January  14,  1845. 

Hepobt  of  the  Committee  on  Peivileoes  and  Elections,  on 

THE  Case  of  J.  H.  Dayton  of  Suffolk. 

Mr.  Niven,  from  the  cominittee  on  privileges  and  elections,  to 
whom  was  referred  the  connniinieation  of  John  H.  Dayton,  a  mem- 
ber elect,  from  Suffolk  county,  in  reference  to  his  ineligibility  to  a 
seat  in  this  House,  reports  that  the  said  John  H.  Dayton  was  elected 
a  member  of  the  Assembly  for  Suffolk  county,  at  the  last  annual 
election,  as  appears  from  the  return  of  the  county  canvassers  filed 
in  the  office  of  the  Secretary  of  State. 

That  on  the  twenty-seventh  of  November  last,  as  he  asserts,  he 
received  and  accepted  the  appointment  of  collector  of  the  customs 
for  the  district  of  Sag  Harbor,  an  office  conferred  by  the  federal 
government. 

The  Constitution  of  this  State,  article  1st,  section  11th,  provides, 
that  "  if  any  person  shall,  while  a  member  of  the  Legislature,  be 
appointed  to  any  office,  civil  or  military,  under  the  government  of 
the  United  States,  his  acceptance  thereof,  shall  vacate  his  seat  in  the 
Ijegislature." 

The  only  question,  therefore,  that  arises,  is,  whether  Mr.  Dayton 
is  to  be  considered  a  member  of  the  Legislature,  previous  to  the  time 
fixed  by  law  for  its  meeting,  and  without  having  taken  the  constitu- 
tional oath.  On  this  point,  your  committee  have  no  hesitation  or 
doubt.  He  had  been  duly  elected;  the  fact  of  his  election  had  been 
legally  communicated  by  the  county  canvassers  to  the  Secretary  of 
State.  And  we  infer  that  he  was,  at  the  time  of  his  acceptance  of 
the  office  of  collector  of  customs,  dc  facto,  a  member  of  this  House; 
and  by  his  acceptance  of  said  office,  he  disqualified  himself. 

Your  committee,  therefore,  recommend  that  his  name  be  stricken 
from  the  roll  of  the  House. 

Communications. 

Sag  Harbor,  January  6,  1845. 

Sir. — The  Constitution  of  our  State  declares  that  any  member  of 
the  Legislature,  by  accepting  an  appointment,  civic,  diplomatic,  etc., 
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from  the  general  goyerament,  thereby  vacates  his  seat;  or  rather, 
this  is  the  gist  of  the  section.  Now,  sir,  anxious  that  the  good  people 
of  Suffolk  county  should  be  fully  represented,  and  the  situation  of 
my  family  being  such  as,  by  their  indisposition,,  to  forbid  my  per- 
sonal appearance  at  Albany,  to  present  my  case  before  the  House, 
for  its  decision,  I  am  induced  to  ask  the  favor  of  you,  that,  if  that 
decision  should  be  to  deny  my  right  to  a  seat  in  your  honorable 
body,  the  earliest  possible  opportunity  may  be  afforded  them,  if 
they  wish  to  supply  the  vacancy. 

On  the  twenty-seventh  of  November,  1844,  I  received  and  ac- 
cepted the  appointment  of  collector  of  the  customs,  for  the  district 
of  Sag  Harbor.  Since  that  time,  I  have  consulted  several  legal  gen- 
tlemen, with  a  view  to  ascertain  whether  the  prohibition  extended 
to  my  case  or  not,  having  received  the  appointment  previous  to 
the  time  of  the  opening  of  the  session.  Their  opinicnis  have  not 
given  me  much  light.  Had  I  consulted  only  my  own  feelings^ 
I  should  have  resigned;  but  being  unwilling  to  involve  the 
coimty  in  the  expense  incident  to  a  special  deletion,  finally  deter- 
mined to  bring  the  question  personally  before  the  House.  The  cir- 
cumstance before  mentioned  preventing  this,  and  deeming  the 
House  the  proper  and  constitutional  judge  of  the  matter,  must  fom> 
my  apology  for  asking  through  you  their  decision. 

Respectfully  yours, 

JOHN  H.  DAYTON. 
To  the  Speaker  of  the  Assembly. 

On  motion  of  Mr.  Lee, 

Ordered^  That  the  said  report  be  committed  to  committee  of  the 
whole  House. 
Assembly  Journal,  1845,  pages  87  and  88. 

Committee  of  the  Whole. 

In  Assembly,  January  14,  1845. 

The  House  then  resolved  itself  into  a  committee  of  the  whole,  on 
the  report  of  the  committee  on  privileges  and  elections,  on  the  com- 
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munication  of  Jolin  H.  Dayton,  relative  to  his  right  to  a  seat  in  this 
House  as  member  of  Assembly  for  Suffolk  county;  and,  after  some 
time  spent  therein,  Mr.  Speaker  resumed  the  chair,  and  Mr.  I.  Lee, 
from  the  said  committee,  reported  progress,  and  asked  for  and  ob- 
tained leave  to  sit  again. 
Assembly  Journal,  1846,  page  91. 

In  Assembly,  January  15,  1845. 

Report  of  committee  referred  to  committee  on  the  judiciary. 

Mr.  Bailey  moved  to  refer  the  report  of  the  committee  on  privi- 
leges and  elections,  relative  to  the  seat  of  John  H.  Dayton,  to  the 
committee  on  the  judiciary. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
the  said  motion,  and  it  wis  determined  in  the  affirmative. 
Assembly  Journal,  1845,  page  98. 

Majority  Report  of  Judiciary  Committee  that  Seat  is  not 

Vacated. 

In  Assembly,  January  20,  1845. 
Mr.  T.  R.  Lee,  from  the  committee  on  the  judiciary,  reported  as 
follows: 

In  Assembly,  January  20,  1845. 

Report  of  the  Majority  of  the  Judiciary  Committee,  on 

THE  Case  of  John  H.  Dayton. 

Mr.  T.  R.  Lee,  from  the  majority  of  the  committee  on  the  judi- 
ciary, to  whom  were  referred  the  report  of  the  committee  on  privi- 
leges and  elections,  upon  the  communication  of  John  H.  Dayton,  in 
reference  to  his  right  to  a  seat  as  a  member  of  Assembly  from  the 
county  of  Suffolk,  reports  that  they  have  considered  the  matter 
referred  to  them,  and  present  the  following  as  the  result  of  their 
investigation: 

The  question  is  whether  the  acceptance  by  Mr.  Dayton,  of  the 
office  of  collector  of  customs  at  Sag  Harbor,  between  the  time  of  his 
election  in  November  last  and  the  beginning  of  the  political  yeay, 
disqualified  him  for  a  seat  in  this  body.    It  arises  under  the  11th 
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section  of  the  first  article  of  the  Constitution  of  the  State^  to  which 
the  House  is  now^  for  the  first  time,  to  give  a  construction,  not  legis- 
lative, but  judicial,  upon  a  case  which  has  already  occurred  affect- 
ing the  rights  as  well  of  the  county  of  Suffolk,  as  of  their  represen- 
tative, Mr;  Dayton. 

The  section  alluded  to  is  in  these  words:  "NTo  person  being  a 
member  of  Congress  or  holding  any  judicial  or  military  office  under 
the  United  States,  shall  hold  a  seat  in  the  Legislature.  And  if  any 
person  shall,  while  a  member  of  the  Legislature,  be  elected  to  Con- 
gress, or  appointed  to  any  office,  civil  or  military,  under  the  govern- 
ment of  the  United  States,  his  acceptance  thereof  shall  vacate  his 
seat."  It  would  be  difficult  to  find  terms  more  direct  and  perspicu- 
ous. The  only  point  seems  to  be,  was  Mr.  Dayton  a  "*  Member  of 
the  Legislature;  "  had  he  a  "  seat "  there  when  he  accepted  office 
under  the  federal  government?  What,  then,  constitutes  a  member 
of  the  Legislature?    When  may  he  be  said  to  have  a  seat? 

According  to  the  various  provisions  of  this  first  article  of  the  Con- 
stitution, members  of  the  Legislature,  as  well  as  the  Governor  and 
Lieutenant-Governor,  are  to  be  elected  in  November  or  October,  and 
"  enter  on  the  duties  of  their  respective  offices  "  on  the  first  day  of 
the  political  year;  that  is,  on  the  first  day  of  January  next  following 
their  election.  And  members  of  Assembly  held  their  seats  for  the 
term  of  one  year.  Thus  the  House  elected  in  November,  1843,  held 
from  the  first  of  January,  1844,  till  the  first  of  January,  1846;  that 
chosen  at  the  last  November  election,  holds  from  the  first  of  Janu- 
ary, 1846,  to  the  first  of  January,  1846.  Each  successive  House 
occupying  one  f ujl  year. 

It  follows  then  that  prior  to  the  first  of  January  instant,  no  person 
elected  to  the  present  Assembly,  was  a  "  member  of  the  Legisla- 
ture," nor  could  Mr.  Dayton  "  vacate  his  seat  "  to  which  he  was  not 
then  entitled;  else  we  must  adopt  the  solecism,  a  public  officer  with- 
out an  office,  or  admit  this  absurdity,  that  there  were  two  co-existing 
Assemblies  at  one  and  the  same  time.  Such  appears  to  be  the  neces- 
sary result,  from  the  language  of  the  Constitution,  according  to  its 
common  acceptation. 
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Where  the  terms  of  a  law  are  free  from  ambiguity,  it  is  an  ao- 
knowledged  rule  of  interpretation  that  the  meaning  of  the  lawgiver 
must  be  sought  for  in  the  law  itself.  This  principle  applies  with 
peculiar  force  to  constitutional  provisions,  drawn  as  we  may  fairly 
presume  them  to  be,  with  great  care  and  deliberation.  We  are, 
therefore,  in  the  opinion  of  your  committee,  not  at  liberty  to  warp 
the  plain  import  of  the  provision  in  question,  in  order  to  meet  any 
supposed  object  of  its  framers,  beyond  what  appears  upon  the  face 
of  the  instrument. 

There  does  not,  however,  appear  in  the  view  of  your  committee, 
to  be  any  conflict  between  the  construction  they  have  adopted  and 
the  context  with  which  the  passage  stands  allied,  or  the  history  of 
that  part  of  the  Constitution 

On  the  contrary,  it  is  shown  by  the  strongest  implication  from 
the  first  clause  of  the  eleventh  section,  that  the  convention  did  not 
mean  to  exclude  United  States  officers,  other  than  those  holding 
judiciary  or  military  stations,  from  seats  in  the  Legislature;  and  the 
cognate  provision  prohibiting  members  of  the  Legislature  from  re- 
ceiving appointments  from  the  State  government,  covers  just  the 
same  term  which  is  insisted  upon  by  your  committee  —  that  is  the 
term  during  which  such  members  should  be  entitled  to  sit,  only 
varying  the  phraseology  in  order  to  prevent  an  evasion  of  tHe  re- 
straint, by  a  resignation  before  the  end  of  the  period  for  which  they 
were  elected. 

If  we  look  to  the  proceedings  of  the  convention  that  framed  the 
Constitution,  we  find  that  a  provision  was  reported  by  a  committee 
of  that  body,  exactly  meeting  the  views  of  those  who  would  exclude 
officers  under  the  federal  government  from  a  seat  in  this  body  — 
the  rejection  of  which  is  regarded  by  your  committee  as  a  strong 
confirmation  of  their  interpretation.  Your  committee  respectfully 
offer  the  following  resolution: 

Resolvedy  That  the  seat  of  John  H.  Dayton  is  not  vacated  by  his 
acceptance  of  the  office  of  collector  of  customs  at  Sag  Harbor. 
Assembly  Documents,  1845,  Yol.  1,  No.  19. 
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Minority  Keport  of  Judiciary  Committee  that  Seat  is 

Vacated. 

Mr.  Wheeler,  from  the  minority  of  the  committee  on  the  judi- 
ciary, reports  as  follows: 

In  Assembly,  January  20,  1845. 

Report  of  the  Minority  of  the  Committee  on  thIe  Judiciary, 

ON  THE  Case  of  John  H.  Dayton. 

The  undersigned,  a  minority  of  the  committee  on  the  judiciary, 
to  whom  was  referred  the  report  of  the  standing  committee  on  privi- 
leges and  elections,  in  the  case  of  John  II.  Dayton,  of  Suffolk 
county,  and  the  communication  of  said  Dayton  to  the  honorable  the 
Speaker  of  this  House,  begs  leave  respectfully  to  report,  that  he 
has  given  the  subject  all  the  attention  in  his  power,  and  entertains 
views  on  the  subject  differing  from  those  of  the  majority  of  the 
committee,  and  that  he  deems  it  his  duty  to  briefly  state  to  the 
House  his  opinions,  the  question  being  a  new  one,  and  in  the  opin- 
ion of  the  undersigned  a  very  important  one. 

There  is  not,  and  cannot  be,  any  difference  of  opinion  in  relation 
to  the  facts  in  the  case,  for  there  is  but  one  statement,  and  that  is 
admitted  to  be  true. 

The  difficulty  arises  from  the  application  of  the  Constitution  and 
laws  to  those  facts.  This  is  always  more  or  less  difficult,  and  good 
and  honest  men  not  infrequently  differ  in  the  application  of  legal 
principles,  and  therefore  the  undersigned  feels  that  he  is  not  tran- 
scending the  powers  delegated  to  him,  or  subjecting  himself  to  the 
charge  of  improper  motives  in  dissenting  from  the  opinion  of  a 
majority  of  the  committee  of  which  he  has  the  honor  to  belong. 

A  brief  recapitulation  of  the  facts  will  make  the  application  of 
the  law  more  apparent;  and  they  are  substantially  as  follows, 
namely:  John  H.  Dayton,  a  member  of  the  Assembly,  from  Suf- 
folk county,  after  his  election  to  this  House,  and  before  the  first 
Tuesday  of  January,  1845,  was  appointed  to,  and  accepted  the 
office  of  collector  of  the  customs  for  the  district  of  Sag  Harbor,  by 
the  United  States  government. 
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In  the  formation  of  our  general  and  State  government,  our 
fathers  marked  out  a  new  path  in  the  history  of  nations;  and  the 
manner  in  which  it  was  done,  finally  ratified  or  subsequently  modi- 
fied, was  by  propositions  forming  together  a  Cbnstitution  for  the 
nation.  The  several  States  in  a  similar  manner,  by  appropriate  and 
not  inconsistent  propositions,  formed  the  Constitutions  for  each 
separate,  independent  and  sovereign  State,  each  and  all  freed  from 
any  reasoning,  void  of  all  precedents,  and  each  are  alike  independ- 
ent on  itself,  the  historj-  of  its  own  formation,  and  the  good  com- 
mon sense  of  the  people,  for  interpretation,  where  doubts  of  their 
meaning  arise. 

The  rules  of  interpretation  apply  with  equal  force  to  the  national 
and  State  Constitutions;  and  gifted  men  of  this  country  have  al- 
ready given  such  rules  to  the  nation,  I  might  say,  to  the  civilized 
world,  which  not  only  make  doubtful  passages  clear  in  our  own 
charts  of  liberty,  but  shed  such  a  lustre  upon  the  rights  of  man,  as 
to  produce  an  homage  to  American  learning  and  genius. 

Mr.  Justice  Story,  in  his  learned  and  able  work  on  the  Constitu- 
tion of  the  nited  States,  remarks,  "  that  in  constructing  the  Con- 
stitution of  the  United  Staes,  we  are,  in  he  firs  instance,  to  consider 
what  are  its  nature  and  dbjectSj  its  scope  and  design^  as  apparent 
from  the  structure  of  the  instrument  viewed  as  a  whole,  and  also 
viewed  in  its  component  parts. 

"  Where  the  words  are  unambiguous,  but  the  provision  may  cover 
more  or  less  ground  according  to  the  intention,  which  is  yet  subject 
to  conjecture;  or  where  it  may  include  in  its  general  terms  more  or 
less  than  might  seem  dictated  by  the  general  design,  as  that  may  be 
gathered  from  other  parts  of  the  instrument,  there  is  much  more 
room  for  controversy;  and  the  argument  from  inconvenience  will 
probably  have  different  influences  upon  different  minds.  *  *  * 
Whenever  it  is  a  question  of  power,  it  should  be  approached  with 
infinite  caution,  and  affirmed  only  upon  the  most  persuasive 
reasons. 

"  Contemporary  construction  is  properly  resorted  to,  to  illustrate 
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and  confirm  the  text,  to  explain  a  doubtful  phrase,  or  to  expound  an 
obscure  clause.  It  is  to  be  constructed  as  a  frame  or  fundamental 
law  of  government,  established  by  the  People  of  the  United  States, 
according  to  their  own  free  pleasure  and  sovereign  ivilL  In  this 
respect,"  says  the  same  author,  "it  is  in  no  wise  distinguishable 
from  the  Constitutions  of  the  State  governments.  Each  of  them 
is  established  by  the  people  for  their  own  purposes,  and  each,  is 
founded  on  their  supreme  authority. 

"  The  powers  which  are  confirmed,  the  restrictions  which  are 
imposed,  the  authorities  which  are  exercised,  the  organization  and 
distribution  thereof,  which  are  provided,  are  in  each  case  for  the 
same  object,  the  common  benefit  of  the  govermdj  and  not  for  the 
profit  or  dignity  of  the  rulers. 

"  The  rule,"  says  the  same  author,  "  of  interpretation  must  be 
taken,  which  best  follows  out  the  apparent  intention.  This  is  the 
mode  universally  adopted  in  construing  the  iitate  Constitutions. 
It  has  its  origin  in  common  sense. 

"No  construction  of  a  given  power  is  to  be  allowed,  which 
plainly  defeats  or  impairs  its  avowed  objects.'' 

Chief  Justice  Marshall  is  no  less  wise  than  the  great  man  I  have 
so  largely  quoted  from,  for  he  says  as  men  whose  intentions  reqiiire 
no  concealment,  generally  employ  the  words  which  most  directly 
and  aptly  express  the  ideas  they  intend  to  convey,  the  enlightened 
patriots  who  framed  our  Constitution,  and  the  people  who  adopted 
it,  must  be  understood  to  have  employed  words  in  their  natural 
sense,  and  to  have  intended  what  they  have  said.  If,  from  the 
imperfection  of  human  language,  there  should  be  serious  doubts  re- 
specting the  extent  of  any  given  powers,  it  is  a  well  settled  rule  that 
the  objects  for  which  it  was  given,  especially  when  those  objects 
are  expressed  in  the  instrument  itself,  should  have  great  influence 
in  the  construction.  With  these  safe  rules  and  following  the  earn- 
est language  of  Mr.  Jefferson,  let  the  case  of  Mr.  Dayton  be  tried. 
"  I  have  always,"  says  Mr.  Jefferson,  ^*  thought  that  where  the  line 
of  demarcation  between  the  powers  of  the  general  and  State  gov- 
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eriiments  was  doubtfully  or  indistinctly  drawn,  it  would  be  prudent 
and  praiseicorthy^  in  both  parties,  never  to  approach  it  but  under 
the  most  urgent  necessity. 

The  object  evidently  designed  by  the  framers  of  our  Constitution 
was  the  preser\'ation  of  our  State  Legislature  from  the  direct  or  indi- 
rect influence  of  the  national  government,  and  the  question  which 
now  presents  itself  is,  does  tlie  eleventh  section  of  article  first,  of  our 
Constitution  attain  it  by  a  constniction  which  Story  and  Marshall 
authorize? 

Tlie  section  declares,  that  no  person  being  a  member  of  Congress, 
or  holding  any  judicial  or  military  office  under  the  United  States, 
shall  hold  a  seat  in  the  Legislature;  and  if  any  person  shall,  while  a 
member  of  the  Legislature,  be  elected  to  Congress,  or  appointed  to 
any  office,  civil  or  military,  under  the  government  of  the  United 
States,  his  acceptance  thereof  shall  vacate  his  seat. 

The  first  questions  which  present  themselves,  are,  is  John  H. 
Da;>i:on  of  Suffolk  county  a  member  of  the  House,  and  if  so,  when 
did  he  become  a  member? 

The  certificate  of  the  clerk  of  the  county  of  Suffolk,  directed  to 
the  Secretary  of  State,  upon  its  face  entitled  him  to  a  seat  in  this 
House,  on  the  first  Tuesday  of  January,  1845,  a^ter  his  taking  the 
oath  prescribed  by  law. 

The  time  whai  ho  became  a  member  of  the  Assembly  must  be 
gathered  from  the  statute  and  not  from  general  reasoning,  because 
the  membership  is  merely  a  thing  of  the  statute. 

General  elections,  says  the  statute,  shall  be  held  on  the  first  Mon- 
day of  Xovember  in  every  year. 

Senators,  and  members  of  Assembly,  are  chosen  by  the  people. 
Every  member  of  the  Legislature  shall  be  privileged  from  ar- 
rest, etc. 

Each  member  shall  enjoy  the  like  privilege^  for  the  space  of  four- 
teen days  previous  to  any  such  session,  etc.,  etc. 

Tlie  Legislature  shall  assemble  at  the  Capitol  in  the  city  of  Al- 
bany, on  the  first  Tuesday  of  January,  in  every  year.  Each  mem- 
ber of  the  Senate  and  Assembly  shall  be  entitled,  etc.,  for  every 
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twenty  miles  of  the  distance  from  the  place  of  his  residence,  to  the 
place  of  the  meeting  of  this  House.  If  any  member  of  the  Senate 
or  Assembly  shall,  after  his  arrival  at  the  place  of  meeting  of  either 
House,  or  on  his  way  theretOy  be  prevented  by  indisposition  from 
attending  either  of  the  said  Houses,  he  shall  be  entitled  to  the  like 
compensation,  etc. 

Similar  language  is  used  in  the  Constitution  — "  Members  of  the 
Legislature,  and  all  officers,  &c.,  &c.,  shall  before  they  enter  upon 
the  duties  of  their  respective  offices,  take  and  subscribe  the  follow- 
ing oath  or  affirmation." 

It  will  strike  the  mind  of  even  the  most  inexperienced  in  legal 
subtleties,  that  the  language  above  quoted  regards  the  election  to 
this  body,  as  constituting  membership,  but  that  the  duties  incident 
to  the  office  cannot  be  assumed  or  performed  until  a  particular  time, 
and  upon  certain  contingencies,  that  of  taking  and  subscribing  a 
particular  oath  or  affirmation. 

The  language  member  elect  or  member  of  Assembly  after  the  first 
Tuesday  of  January,  is  not  in  the  Constitution  or  laws,  and  the 
term  member  of  Assembly  was  used  in  the  statutes  prior  to  1821, 
in  the  same  manner  as  it  is  now  used  in  the  statutes  and 
Constitution. 

This  language,  and  the  manner  of  its  use  is  perfectly  simple  and 
plain,  and  relieves  the  Constitution  from  an  apparent  want  of  clear- 
ness, and  consequently,  if  this  view  of  the  Constitution  and  statutes 
is  correct,  the  question  ceases  to  be  a  doubtful  one,  even  under  the 
view  taken  of  it  by  the  majority  of  the  committee.  Besides,  it  casts 
no  reflection  upon  the  good  and  great  men  who  constituted  the  con- 
vention for  forming  our  Constitution,  while  the  other  view  implies 
that  they  unguardedly  or  unskillfully  performed  their  duty,  either 
of  which  cannot  be  indulged  for  a  moment. 

Indeed  the  history  of  that  convention  shows  that  this  very  section 
was  the  occasion  of  much  debate,  and  the  amendments  proposed  to 
it  as  originally  offered,  and  the  one  now  existing  adopted  by  a  large 
vote  with  an  evident  understanding  of  its  meaning. 
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The  view  taken  upon  this  subject  by  the  undersigned  is  sustained 
by  the  practice  in  the  House  of  Commons  in  England,  for  persons 
elected  to  the  House  of  Commons  become  at  one  time  members  for 
certain  purposes,  and  at  another  time  for  other  purposes,  the  former 
instantly  upon  their  being  returned  elected,  and  niay  be  chosen 
members  of  committees  before  they  appear  and  qualify;  and  it  is 
familiar  to  every  one,  that  persons  elected  to  our  national  Congress 
are  entitled  to  certain  privileges  before  sdtting.  In  neither  case, 
however,  do  such  members  become  actwff  members  until  after  they 
qualify,  and  yet  for  certain  purposes  they  are  as  truly  members 
before  qualifying  as  after. 

This  reasoning,  however,  may  fail,  and  be  regarded  as  emphati- 
cally special,  and  if  it  it,  then  the  broad  question  arises,  what  did 
men  who  framed  our  -Constitution  mean  by  the  disability  in  the 
eleventh  section  of  article  first.  The  intent,  the  design,  is  what  we 
want;  if  that  intent  or  design  is  clearly  stated,  or  even  shadowed 
forth  according  to  the  opinions  of  constitutional  law  entertained 
and  promulgated  by  Marshall  and  Story.  The  evil  to  be  guarded 
against  is  the  interference  of  the  general  government  with  the  State 
sovereignty,  and  if,  in  the  language  of  Mr.  Jefferson,  the  line  of 
demarcation  is  doubtfully  or  indistinctly  drawn  between  the  general 
and  State  governments,  it  would  be  prudent  and  praiseworthy  in 
both  parties  never  to  approach  it,  but  under  the  most  urgent 
necessity. 

Does  this  necessity  now  exist?  Are  the  rights  of  Suffolk  county 
in  jeopardy?  She  has  one  able  representative  in  this  body,  and  upon 
this  House  declaring  the  seat  of  Mr.  Dayton  vacant,  she  may  elect 
another  member  of  Assembly;  and  besides,  the  whole  House  is 
bound  to  protect  the  rights  of  all  the  inhabitants  of  the  State,  and  it 
will  not  be  wanting  in  good  faith  to  "  chivalrous  Suffolk." 

Xo  one  can  read  this  section  and  doubt  that  the  convention  in- 
tended to  guard  the  State  against  national  interference.  Any  other 
conclusion  would  be  worse  than  folly;  and  that  intent  has  been 
admitted  in  debate  in  this  House,  by  those  giving  to  the  section  a 
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different  and  only  a  limited  construction,  but  it  is  said  that  intent 
is  only  to  apply  after  the  member  shall  have  taken  his  seat.  An 
illustration  will  show  the  unsoundness,  if  not  the  absurdity,  of  such 
an  opinion  better  than  argument. 

A  member  of  the  Assembly  (taking  the  language  of  the  statute), 
from  New  York,  is  appointed  collector  of  the  port  of  New  York  on 
the  last  day  of  December,  accepts  his  appointment,  and  takes  his 
seat  in  this  House  on  the  first  Tuesday  of  January.  A  member  of 
the  Assembly  from  Erie  county  is  elected  at  the  same  time,  in  the 
same  manner,  takes  his  seat  on  the  first  Tuesday  of  January  also, 
and  is  appointed  collector  of  the  port  of  Buffalo  on  the  eighth  of 
January,  and  accepts  the  appointment.  On  the  tenth  of  January, 
the  member  from  New  York  rises  in  his  place  and  asks  the  House, 
by  resolution,  or  otherwise,  to  declare  the  seat  of  the  member  from 
Erie  county  vacant,  on  the  ground  that  he  has  accepted  the  office 
of  collector  while  a  member  of  this  House.  The  House  must  sus- 
tain the  resolution  and  declare  the  seat  vacant,  and  yet,  according 
to  the  view  of  the  subject  taken  by  the  majority  of  the  committee, 
the  House  cannot  declare  the  seat  of  the  collector  of  New  York 
vacant;  and  yet  the  object  of  the  framers  of  the  Constitution  was 
to  prevent  the  national  government  from  interfering,  through  na- 
tional offices,  with  our'  State  legislation.  Can  this  be  the  result  of 
the  wisdom  of  the  convention  of  this  State,  solemnly  convened  to 
form  a  Constitution  in  1821?  If  this  is  so,  every  member  of  any 
future  Legislature  of  this  State,  after  his  election,  may  be  appointed 
to  any  civil  or  military  office  under  the  government  of  the  United 
States,  and  hold  them  all.  With  such  a  construction  what  is  the 
sovereignty  of  this  great  State?  What  is  its  independence,  when 
nothing  but  a  great  moral  personal  consideration  prevents  the 
United  States  from  making  every  member  of  our  State  Legislature 
a  civil  or  militarv  commander. 

The  absurdity  and  danger  of  such  a  construction  strikes  awe  into 
every  man's  mind.    It  cannot  do  otherwise. 

If  more  need  be  said,  let  the  members  of  that  convention  speak^ 
and  tell  us  if  possible  what  they  meant. 
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Says  Co.  Young,  then  of  Saratoga :  "  It  would  be  well  enough 
to  say  that  the  acceptance  of  an  office  under  the  general  govern- 
ment should  vacate  the  seat  of  a  member  elected  before  he  received 
such  appointment,  but  if  the  people  chose  afterwards^  to  confer 
their  votes  on  a  person  holding  such  office,  he  could  not  conceive 
why  they  should  not  have  the  privilege  of  doing  so." 

Mr.  Kings,  of  Queens,  say:  "  We  arc  members  of  both  govern- 
ments. The  question  before  the  convention  is,  whether,  as  these 
governments  are  independent  in  themselves,  as  far  as  relates  to  the 
appointments  to  office,  and  as  we  are  now  called  upon  to  make  a 
general  law  for  this  State  alone,  it  will  not  he  wise  ifi  us  to  pre- 
serve that  distinction^  which  the  independent  nature  of  our  gov- 
ermnent  naturally  suggests!  Is  it  not  important,  in  order,  to 
preseive  the  independence  of  the  two,  that  their  offices  be  kept 
distinct?  The  gentlemen  of  this  convention,  when  they  take  into 
consideration  the  manifest  importance  of  sustaining  our  independr 
ence  in  our  own  government,  as  well  as  in  that  of  the  federal  union, 
will  not -doubt  the  correctness  of  this  position.  Many  of  the  offices 
under  the  general  government  are  of  an  important  nature;  and  a 
man  intrusted  with  the  discharge  of  such  important  offices,  ought 
not  to  burthen  himself  with  the  discharge  of  such  important  duties 
'under  the  State  government.  In  attempting  to  serve  the  two,  one 
or  the  other  will  be  neglected.  The  period  has  arrived  in  which 
some  such  rule  ought  to  be  laid  down  on  this  subject. 

Mr.  Bacon,  of  Oneida,  says:  "Could  any  man  be  blind  to  the 
enormous  increase  of  patronage  and  influence  which,  in  the  course 
of  events,  and  in  the  short  period  of  thirty  years,  the  national  gov- 
ernment had  acquired  to  itself,  to  an  amount  which  would  once 
have  startled  even  its  warmest  admirers.  By  means  of  its  military, 
its  naval  and  civil  departments,  it  had  spread  itself  over  the  whole 
surface  of  the  country.  Against  whatever  State  party  it  was  thrown 
in,  that  party  must  kick  the  beam.  In  looking  over  the  several 
State  Constitutions,"  says  Mr.  Bacon,  "  it  will  be  found  that  at  least 
thirteen  out  of  twenty-four  States  have  this  provision  in  its  full 
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extent.  Can  it  be,  then,  nncourteous  for  "New  York  to  assert  the 
same  principle? '' 

Mr.  Sutherland  of  Schoharie,  who  introduced  an  amendment  of 
the  section  as  reported  by  the  committee,  and  which  made  the  sec- 
tion as  it  now  is,  says,  the  amendment  which  I  have  offered  guards 
against  what  I  consider  the  only  danger  to  which  we  can  be  exposed, 
by  permitting  the  officers  of  the  general  government  to  hold  seats 
in  our  Legislature.  The  amendment  on  your  table,  therefore,  pro- 
vides that  any  member  of  the  Legislature  who  accepts  any  office 
from  the  United  States,  shall  forfeit  his  seat  Here  we  have  ex- 
plicitly tlie  intent  of  the  framers  of  the  instrument  itself. 

Still  that  word  while  is  in  the  way  it  may  be  said.  In  the  views 
already  submitted  that  is  of  no  consequence,  but  admit  that  it  has  a 
talismanic  power  to  destroy  and  not  preserve,  according  to  the  rea- 
soning adopted  by  a  strict  construction,  yet  its  malign  power  is  der 
stroyed  by  another  consideration. 

The  moment  the  member  takes  his  seat,  that  moment,  so  far  as  the 
Constitution  is  concerned,  he  is  appointed  to  the  office,  accepts  it, 
and  his  seat  is  thereby  made  vacant,  because  the  Constitution  only 
reaches  the  case  where  it  comes  within  the  bounds  where  offenses 
may  come.  A  member  of  Assembly  appointed  to  a  United  States 
office  before  he  takes  his  seat,  may  perform  his  duties,  receive  its 
emoluments,  and  resign  his  seat  in  the  Legislature  before  it  com- 
mences, and  then  the  constitutional  disability  does  not  reach  him; 
it  attaches  only  at  the  point  where  mischief  can  be  done.  It  does 
not  prevent  men  from  taking  office  under  the  general  government, 
but  if  offices  are  accepted  it  deprives  them  of  State  offices,  and  the 
wisdom  of  the  law  is  as  clear  and  apparent  as  the  rays  of  the  sun 
upon  the  dew  drop. 

In  the  opinion,  therefore,  of  the  undersigned,  the  seat  of  John  H. 
Dayton,  of  Suffolk  county,  is  vacant,  and  he  begs  leave  to  offer  the 
following  resolution: 

Resolvedj  That  the  seat  in  this  House  of  John  H.  Dayton,  "  a 
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member  of  Assembly  "  from  Suffolk  county,  is  vacant  in  conse- 
quence of  his  accepting  the  office  of  the  collector  of  the  customs 
for  the  district  of  Sag  Harbor. 

All  of  which  is  respectfully  submitted. 

D.  E.  WHEELER. 

Assembly  Documents,  1845,  Vol.  1,  No.  20. 

Mr.  Morrison  moved  to  lay  the  said  reports  and  resolutions  on  the 
table. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
the  said  motion  of  Mr.  Morrison,  and  it  was  determined  in  the 
negative. 

Committed  to  Committee  of  the  Whole. 

Mr.  Worden  moved  that  the  said  reports  and  resolutions  be  com- 
mitted to  a  committee  of  tlie  whole,  and  made  the  special  order  for 
to-morrow  at  twelve  o'clock. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
the  said  motion  of  Mr.  Worden,  and  it  was  determined  in  the 
affirmative. 
Assembly  Journal,  1845,  pages  120,  121. 

Seat  is  not  Vacated  by  Acceptance  of  Federal  Office. 

In  Assembly,  January  23,  1845. 

The  House  again  resolved  it&elf  into  a  committee  6f  the  whole, 
on  the  reports  and  resolutions  of  the  majority  and  minority  of  the 
committee  on  the  judiciary,  relative  to  the  right  of  John  H.  Day- 
ton to  a  seat  in  this  House,  as  a  member  of  Assembly  from}  the 
county  of  Suffolk;  and  after  some  time  spent  therein,  Mr.  Speaker 
resumed  the  chair,  and  Mr.  Bailey,  from  the  said  committee,  re- 
ported that  the  committee  had  had  the  said  reports  and  resolutions 
under  consideration,  and  had  adopted  the  resolution  reported  by 
the  majority  of  the  committee  on  the  judiciary,  which  said  resolu- 
tion is  in  the  words  following,  to  wit: 

Resolvedy  That  the  seat  of  John  H.  Dayton  is  not  vacated  by  his 
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acceptance  of  the  office  of  Collector  of  Customs,  at  Sag  Harbor,  and 
that  the  chairman  had  directed  their  chairman  to  report  the  same  to 
the  House. 

Repobt  Adopted  —  Seat  not  Vacated. 

Mr.  Speaker  put  the  question,  whether  the  House  would  agree 
with  the  committee  of  the  whole  in  their  said  report,  and  it  was  de- 
termined in  the  affirmative. 

Ayes  67.     Nays  54. 
Assembly  Journal,  1845,  pages  139,  140;  see  also  pages  129  and 

139. 

« 

John  H.  Dayton  Takes  the  Oath  of  Office. 

In  Assembly,  January  24,  1845. 

Mr.  John  H.  Dayton,  a  member  of  the  Assembly  from  the 
county  of  Suffolk,  appeared  in  the  Assembly  Chamber. 

Mr.  Speaker  administered  to  Mr.  Dayton  the  oath  of  office  pre- 
scribed by  the  Constitution ;  thereupon 

Orderedy  That  Mr.  Dayton  do  take  his  seat. 
Assembly  Journal,  1845,  page  141. 


Case  of  George  T.  Pierce  and  Epenetus  Crosby. 

Dutchess  County  —  Petition  of  Epenetus  Crosby  Pre- 
sented. 

In  Assembly,  January  7,  1896. 

The  petition  of  Epenetus  Crosby,  for  a  seat  in  this  House,  as  a 
representative  from  the  county  of  Dutchess,  was  read  and  re- 
ferred to  the  committee  on  privileges  and  elections. 

Assembly  Journal,  1846,  page  67.  i 
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Majority  Report  of  Committee  Awards  Seat  to  George  T. 

Pierce. 

In  Assembly,  January  28,  1846. 

Mr.  Perkins,  from  the  majority  of  the  eominittee  on  pri^dleges 
and  elections,  to  which  was  referred  the  petition  of  Epenetus  Crosby, 
praying  for  a  seat  in  this  House  now  occupied  by  George  T.  Pierce, 
reported  in  writing  as  follows: 

In  Assembly,  January  28,  1846. 

KePORT  of  the  COMMIITEE  ON  PRIVILEGES  AND  ELECTIONS,  ON  THE 

Petition  of  Epenetus  Crosby,  Praying  for  the  Seat  in  the 
House  of  Assembly  now  Occupied  by  George  T.  Pierce. 

The  committee  to  whom  was  referred  the  petition!  of  Epenetus 
Croeby,  praying  the  seat  in  this  House  now  occupied  by  George  T. 
Pierce,  report  that  they  have  had  the  same  under  consideration. 

That  the  said  Epenetus  Crosby,  and  the  said  George  T.  Pierce, 
appeared  before  your  committee,  and  the  said  Epenetus  Crosby 
proposed  and  offered  to  prove  to  your  committee,  as  follows: 

1.  That  he  was  born  and  has  resided  in  the  county  of  Dutchess 
for  the  space  of  fifty-four  years  past^  and  for  the  space  of  twenty- 
one  years  has  resided  continuously  and  been  engiiged  in  the  business 
of  freighting  and  other  mercantile  business  at  Fishkill  Landing,  in 
election  district  No.  1,  of  the  town  of  Fishkill,  in  said  county. 

2.  That  he  has  invariably  transacted  his  business,  drawn  and 
indorsed  notes,  checks,  and  made  out  bills,  and  carried  on  all  his 
correspondence  in  the  name  of  "  E.  Croshyy 

3.  That  he  has  been  extensively  known  in  I>ut<ihess  county,  and 
particularly  in  the  town  of  Fishkill,  for  twenty  years  past,  and 
almost  universally  by  t  he  name  of  ''  E.  Crosby  "  or  "  Squire 
Crosby,"  and  that  when  either  of  these  names  are  mentioned,  any 
person  having  resided  in  the  town  one  year  would  know  wlio  was 
meant. 
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4.  That  there  is  no  other  person  by  the  name  of  Epenetus  Crosby 
in  the  connty,  and  no  other  person  whom  the  name  "  E:  Crosby  " 
would  designate. 

5.  That  the  petitioner  was  nominated  and  elected  to  the  Assem- 
bly in  1844,  and  had  been  one  year  before  nominated  for  that  office. 
That  in  1 845  he  was  the  third  time  nominated  some  weeks  before 
the  election,  and  that  it  was  well  known  to  the  electors  he  was  a 
candidate,  and  there  was  no  other  person  of  the  name  of  Crosby  a 
candidate  for  any  office  at  that  election. 

6.  That  four  of  the  five  votes  for  "  E.  Ci^osby/'  uncounted  by  the 
town  inspectors  and  board  of  county  canvassers,  were  given  by  Levi 
W.  Turrell,  Richard  Stockholm,  John  I.  Van  Hagen  and  Elijah  S. 
Parker,  in  election  district  No.  1,  of  the  town  of  Fishkill,  and  the 
other  of  the  said  five  votes  was  given  by  Reuben  W.  Nelson,  in 
election  district  No.  1  of  the  town  of  Poughkeepsie,  and  that  each 
of  those  persons  would  testify  they  cast  said  votes,  intending  them 
in  good  faith  for  your  petitioner. 

7.  By  Jeduthan  Roe,  one  of  the  inspectors  of  election  in  the 
town  of  Northeast,  that  at  the  poll  where  he  sat,  two  full  State 
tickets,  with  the  nam©  of  Epenetus  Crosby  for  member  of  Assem- 
bly, among  others,  printed  in  full,  were  found  in  the  State  box,  each 
containing  folded  within  it  a  convention  ballot*  That  neither  of 
these  were  counted  or  canvassed  by  the  inspectors,  and  that  no  de- 
cision was  made  as  to  their  legality  or  illegality,  but  that  both  were 
attached  as  they  were  found  to  the  statement,  and  returned  to  the 
board  of  county  canvassers. 

8.  That  the  said  statement,  so  returned,  with  these  two  said 
State  tickets  so  attached,  was  before  the  board  of  county  canvassers, 
and  that  the  said  State  tickets  were  not  counted  or  canvassed  by 
them,  because  they  contained  convention  tickets,  and  the  statement^ 
was  not  sent  back  to  the  town  inspectors. 

9.  That  two  votes,  each  having  upon  them  four  names  for  mem- 
bers of  Assembly,  were  counted  and  canvassed  improperly  among 
others,  to  George  T.  Pierce,  in  the  town  of  Amenia. 

13 
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10.  That  there  was  one  vote  for  "  E.  Crosbv  "  in  district  Xo.  2 
of  the  town  of  Fishkill  not  counted  and  jnstly  belonging  to  your 
petitioner. 

Your  petitioner  offers  evidence  establishing  all  these  facts,  taken 
in  pursuance  of  statutory  provisions,  to  your  honorable  committee. 

The  said  George  T.  Pierce  offered  to  prove  to  your  committee  as 
follows: 

1st.  That  one  vote  was  given  for  him  in  election  district  No.  2, 
in  Fishkill,  Dutchess  county,  mislaid  by  the  to\m  canvassers,  and 
not  counted  to  him. 

2d.  That  one  vote  given  for  him  in  election  district  Xo.  2,  in 
Poughkeepsie,  Dutchess  county,  was  illegally  destroyed,  without 
being  counted  to  him. 

3d.  That  one  vote  was  counted  and  allowed  to  Epenetus  Crosby 
which  had  four  names  on  it,  for  the  office  of  member  of  Assembly, 
the  county  of  Dutchess  being  only  entitled  to  three  members  of 
Assembly. 

4th.  That  one  vote  given  for  E.  P.  Crosby  was  canvassed  and 
allowed  to  Epenetus  Crosby,  and  one  to  G.  T.  Pierce  rejected. 

6th.  That  several  illegal  votes  were  received  for  Epenetus 
Crosby,  viz. :  The  votes  of  four  negroes  not  having  freehold  estates 
and  three  votes  of  non-residents  of  tlie  county  of  Dutchess. 

6th.  That  there  were  other  persons,  residents  in  the  county  of 
Dutchess,  to  whom  the  name  E.  Crosby  would  apply,  viz. :  Edward 
Crosby  and  Ebenezer  Crosbv. 

7th.  That  two  other  persons  beside  the  four  persons  proposed  to 
be  produced  by  and  on  behalf  of  the  said  Epenetus  Crosby,  resi- 
dents in  district  No.  1,  in  Fishkill,  w<»ild  prove  they  voted  ballots 
for  Assemblv  with  E.  Croebv  written  on  them,  and  vet,  only  four 
ballots  of  that  description  are  accounted  for. 

The  counsel  of  Crosby,  in  reply  to  the  last  or  seventh  offer  of  Mr. 
Pierce,  said  that  the  persons  alluded  to  by  Mr.  Pierce  would  testify 
they  intended  to  vote  for  Epenetus  Crosby. 

Your  connnittee,  following  the  Assembly  precedent,  in  the  case 
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of  Bovee  against  Sheldon^  Aseembly  Documents  of  182G,  passed 
the  following  resolution : 

On  motion  of  Mr.  Tefft,  seconded  by  Mr.  Harris, 

Resolved,  We  will  receive  no  evidence  of  any  matter,  back  of  the 
ballot-boxee,  but  will  determine  the  question  of  the  contested  seat 
between  Mr.  Pierce  and  Mr.  Crosby,  upon  the  ballots  which  were 
actually  cast,  and  will  receive  all  evidence  relative  to  the  action  of 
town  and  county  canvassers  in  counting  and  canvassing  the  votes 
given. 

Tour  committee,  believing  this  the  least  expensive  rule,  equally 
likely  to  produce  a  just  result,  and  a  much  more  expeditious  mode 
of  disposing  of  the  question  between  the  parties,  than  to  open  the 
wide  door  for  parol  testimony,  with  its  attendant  evils,  which  has 
prevailed  in  Congress,  and  in  the  case  in  our  Supreme  Court,  in  the 
case  of  Yates  v.  Furgerson,  8th  Cowen's  Report. 

The  parties,  under  the  preceding  resolutions,  have  produced  their 
proofs  in  relation  to  the  votes  given  for  them  respectively,  by  which 
it  appears  that  the  county  board  of  canvassers  canvassed  and  allowed 
to  George  T.  Pierce  four  thousand  and  eighty-nine  (4:,08'9)  votes, 
and  to  EpenetUB  Crosby  four  thousand  and  eighty-eight  votes,  and 
to  E.  Crosby  five  votes  and  to  G.  T.  Pierce  one  vote.  There  ap- 
pears,  by  the  testimony,  to  have  been  some  two  or  three  votes  given 
to  George  T.  Pierce,  and  the  same  number  to  Epenetus  Crosby,  not 
canvassed  or  counted  by  the  town  board  of  canvassers,  for  reasons 
assigned  in  the  evidence.  These  votes  not  counted  and  returned 
to  the  county  board  of  canvassers,  imight  not,  if  allowed,  vary  the 
result,  and  the  question  as  to  the  right  to  the  seat  as  between  the 
parties,  has  been  decided  by  your  committee  on  the  votes  given  for 

E.  Crosby. 

A  majority  of  your  committee  have  resolved  to  recommend  toi 
the  House  the  allowance  of  those  votes  to  Epenetus  Crosby  for  the 
following  reasons: 

In  1826,  votes  given  for  M:  I.  Bovee  were  allowed  to  Matthew  I. 
Bcvee  by  the  Assembly,  giving  Bovee  the  seat  on  those  votes  over 
Alexander  Sheldon,  a  sitting  member. 
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The  Congress  of  the  United  States  decide  questions  of  this  de- 
scription upon  the  intentions  of  the  voters,  taking  parol  evidence  of 
the  intentions  of  the  voters  casting  the  ballot. 

The  Supreme  Court  in  the  case  of  Yates  v.  Furgerson,  sent  the 
case  to  a  jury  to  try  as  a  question  of  fact,  whether  votes  given  for  F. 
U.  Yates  were  intended  for  Henry  F.  Yates. 

The  State  canvassers,  in  cases  where  their  decisions  are  subject  to 
review  by  legislative  assemblies,  declare  the  election  according  to 
the  correctly  spelled  ballots,  with  Christian  names  spelled'  at  full 
length.  But  in  canvassing  the  votes  for  presidential  electors  they 
adopt  a  different  rule,  viz. :  the  voter's  intention,  indicated  by  the 
ballot;  and  in  1836  allowed  votes  with  the  initial  letters  only  of  the 
Christian  name  as  good  votes  for  the  candidate. 

Town  and  countv  boards  of  canvassers  are  mere  ministerial  offi- 
cers.  The  statutes  confer  on  them  no  judicial  discretion.  They 
are  required  by  law  to  declare  the  election  according  to  the  ballot 
or  Tetums  to  them ;  they  are  clothed  with  no  authority  to  take  evi- 
dence or  investigate  intentions,  or  change  the  determinations  of 
town,  boards  of  canvassers. 

The  county  board  of  canvassers  of  Dutchess  county,  upon  the 
returns  of  the  town  boards  of  canvassers,  were  bound  to  declare  the 
election  of  George  T.  Pierce. 

But  by  the  Constitution  the  Assembly  are  made  the  judges  of  the 
election  of  their  own  members,  exercising  the  functions  of  both 
judge  and  jury,  and  by  the  decisions  and  determinations  above 
cited,  your  committee  are  of  opinion  it  is  the  duty  of  this  House  to 
decide  the  matter  between  George  T.  Pierce  and  Epenetus  Crosby 
upon  the  intention  of  the  voters  giving  the  votes  for  E.  Crosby. 

The  facts  appearing  before  your  committee  are,  that  George  T. 
Pierce  was  one  of  the  regular  candidates  of  one  of  the  great  political 
parties  of  the  State;  that  Epenetus  Crosby  was  one  of  the  regular 
candidates  of  the  other  political  party.  It  is  admitted  that  Epene- 
tus Crosby  is  a  resident  of  Fishkill,  in  Dutchess  county,  and  of teni 
called  E.  Crosby,  and  that  four  of  the  votes  given  for  E.  Crosby 
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were  given  in  Fishkill.  It  also  appears,  and  is  admitted,  that  there 
is  resident  in  the  county  of  Dutchess  a  citizen  of  the  name  of  Ed- 
ward  Crosby,  but  that  Edward  Crosby  does  not  reside  in  Fishkill. 

Upon  these  facts  a  maj6rityof  your  committeeare  of  opinion  that, 
judging  upon  circumstantial  evidence  as  predicated  on  the  ordinary 
actions  of  men  at  our  elections,  there  can  be  no  probable  ground  to 
doubt  but  that  the  votes  given  for.  E.  Crosby  were  intended  for 
Epenetus  Crosby;  and  that  said  Crosby  is  entitled  to  the  seat  now 
occupied  by  Mr.  Pierce.  A  majority  of  your  committee,  therefore, 
recommend  the  following  resolutions: 

Resolved,  That  George  T.  Pierce  is  not  entitled  to  th'e  seat  as 
member  of  Assembly  now  occupied  by  him. 

Resolvedj  That  Epenetus  Crosby  is  entitled  to  the  seat  as  mem- 
ber of  Assembly  now  occupied  by  George  T.  Pierce. 

All  of  which  is  respectfully  submitted. 

BISHOP  PEEKINS. 
L.  I.  TEFFT. 
IKA  HARRIS. 
J.  T.  BUSH. 
January  28, 1846. 

Mr.  Seacord  dissents  from  this  report. 

See  testimony  and  documents  accompanying  report,  pages  9  to  46. 
Assembly  Documents,  1846,  No.  45. 

On  motion  of  Mr.  Seacord, 

Ordet'cdy  That  said  report  and  resolutions  be  laid  on  the  table. 

Mr.  Bailey  moved  that  the  said  report,  together  with  all  the 
evidence  upon  the  subject,  and  affidavits  submitted  to  the  com- 
mittee on  privileges  and  elections  be  printed. 

Debates  were  had  thereon,  when,  on  motion  of  Mr.  Chatfield, 

Ordered,  That  the  said  motion  be  laid  on  the  table. 
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In  Assembly,  January  29,  1846. 

MixoRiTY  Report  of  the  Committee  on  Privileges  and  Elec- 
tions IN  the  Case  of  Contested  Seat  Between  George  T. 
Pierce  and  Epenetus  Crosby. 

Mr.  Seacord,  from  the  minority  of  the  committee  on  privileges 
and  elections,  to  whom  was  referred  the  petition  of  Epenetus 
Crosby,  praying  for  a  seat  in  this  Ilbuse  now  occupied  by  George 
T.  Pierce,  reported  in  writing  as  follows: 

In  Assembly,  January  29,  1846. 

Report  of  the  Minority  of  the  Committee  on  'Privileges 
AND  Elections  on  the  Petition  of  Epenetus  Crosby  foe  a 
Seat  in  the  House  of  Assembly^  now  Occupied  by  Geo  T* 
Pierce. 

The  imdei-signed,  a  minority  of  the  committee  on  privileges  and 
elections,  is  compelled  to  differ  with  a  majority  of  said  committee, 
in  their  report  on  the  petition  of  Epenetus  Crosby  of  the  county 
of  Dutchess,  for  a  seat  in  this  House  now  occupied  by  George  T. 
Pierce. 

It  may  be  premised,  that  the  principal  question  which  the  com- 
mittee and  the  House  have  to  determine,  in  this  case,  is,  whether 
•votes  in  which  the  initial  letter  only  of  the  first  nanie  of  the  person 
claiming  them  is  given,  should  be  allowed  to  such  person. 

For  although  a  large  quantity  of  testimony  has  been  taken  wth 
regard  to  other  votes  of  various  descriptions,  canvassed  and  rejected, 
at  the  late  election  in  the  coimty  of  Dutchess,  still  the  undersigned 
understands  the  majority  of  the  committee  to  concede  that  the  evi- 
dence in  these  several  cases  does  not  alter  the  complexion  of  the 
general  case,  but  leaves  Mr.  Pierce  with  his  majority  of  one  vote, 
at  least,  with  which  the  investigation  was  commenced.  Even  if 
the  two  votes  from  the  town  of  Xortheast  should  \>o  allowed  to 
Mr.  Crosby,  as  it  is  claimed  they  ought  to  be,  the  undersigned  is 
clearly  of  opinion  that  sitting  meml)er  has  offset  these  by  one  ballot 
shown  to  have  been  destroved  in  district  Xo.  3,  of  the  town  of 
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Poughkeepsie,  and  another  in  district  Xo.  2,  of  the  town  of  Fish- 
kill;  both  of  which  contained  his  name  among  others,  and  ought 
to  have  been  canvassed. 

•With  regard  to  the  two  ballots  in  the  to^vn  of  Amenia,  one  of 
which  had  some  indistinct  letters  written  on  its  margin,  and  has 
been  abandoned  by  the  contestant  in  this  case,  and  the  other  of 
which  had  the  word  "  Wheeler  "  written  on  its  margin  without 
the  erasure  of  any  printed  name,  the  undersigned  cannot  think 
that  either  of  these  ballots  was  therebv  rendereil  defective.  Be- 
cause  the  word  "  Wheeler  "  was  not  such  a  name  as  the  inspectors 
of  election  could  canvass  for  any  person,  and,  therefore,  this  was 
not  such  a  case  as  it  was  the  intention  of  the  statute  to  provide 
against,  when  it  declared  that  ballots  having  an  excess  of  names 
for  any  office  shall  be  destroyed. 

With  regard  to  the  ballot  in  district  No.  2,  in  the  town  of  Fish- 
kUl,  which  the  contestant  in  this  case  claims  should  be  allowed  to 
him  on  the  testimony  of  Mr.  Terry  that  it  was  given  for  E.  Crosby, 
it  is  sufficient  to  say  that  Mr.  Baxter,  the  inspector  of  election, 
through  whose  hands  the  ticket  passed,  swears  that  the  name  of 
Daniel  Sherwood  was  erased  and  the  word  "  Crosby,"  instead  pi ' 
E.  Crosby  written  on  the  margin,  a  discrepancy  between  the  two 
mtnesses  which  must  destroy  the  effect  of  their  evidence.  It  seems 
to  the  undersigned,  that  the  sitting  member,  Mr.  Pierce,  might 
insist  ^vith  much  more  propriety  on  the  vote  in  district  No.  4,  of 
the  town  of  Fishkill,  which  the  inspector  of  that  district  swears 
was  written  E.  P.  Crosby,  the  P.  an  old-fashioned  one,  lars^er  than 
usual,  and  placed  at  some  distance  from  the  E.,  giving  it  the  ap- 
pearance of  a  middle  letter.  But  whether  this  vote  is  relied  on  or 
not,  the  undersigned  considers  that  the  sitting  member  is  thus  far 
left  with  a  clear  majority  in  his  favor  and  entitled  to  his  seat. 

This  brings  us  back  to  the  principal  point  at  issue  between  the 
parties,  viz.:  whether,  under  any  circumstances,  and  if  so,  what 
circumstances,  votes  in  which  onlv  the  initial  letter  of  the  first  name 
of  the  person  claiming  them  is. given,  should  be  allowed  for  such 
person  and  canvassed. 
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There  are  five  such  votes  returned  in  the  present  case  as  given 
for  E.  Crosby  and  one  for  G,  T.  Pierce.  The  allowance  of  these 
votes  by  the  House  would  give  the  contestant  here  his  seat,  while 
their  rejection  leave  the  case  as  it  stands  at  present- 
According  to  the  act  respecting  elections,  passed  April,  1842,  and 
the  instructions  of  the  Secretary  of  State  under  that  act,  no  vote 
which  is  not  written  out  in  full  in  the  Christian  and  surname,  and 
also  correctlv,  at  least  so  as  to  sound  like  the  name  for  which  it  is 
claimed,  or  which  is  not  abbreviated  by  the  well-known  and  uni- 
versally-established abbre\nations,  is  permitted  to  be  canvassed,  but 
must  be  returned  as  scattering,  etc. 

^ow  it  woidd  seem  that  the  language  of  this  act  was  too  plain  to 
be  misunderstood.  But  against  the  words  of  .the  law  is  invoked  the 
language  of  precedent.  The  undersigned  understands  the  chair- 
man of  the  committee  distinctly  to  admit,  "  that  if  this  was  a  new 
case,  he  would  have  no  hesitation  in  adhering  to  the  strict  letter  of 
the  law,  and  the  instructions  of  the  Secretary  of  State  under  it." 
But  is  this  not  the  first  case  under  the  act  of  1842?  Are  we  not 
about  to  establish  the  first  precedent  under  that  act?  And  is  it  not 
important  that  our  decision  (if  it  is  to  stand  as  a  precedent  to  over- 
shadow the  law)  should  be  such  a  one  that  it  can  lead  to  no  evil  con- 
sequences in  future  ? 

If  the  framers  of  tlie  election  law,  and  the  Secretary  of  the  State, 
intended  that  initial  votes  should  be  allowed  for  the  candidate  claim- 
ing  them,  why  was  it  not  said  so?  And  why  did  they  not  establish 
some  rule  by  which  it  should  be  determined  who  was  entitled  to 
them?  Why  did  they  adopt  the  rule  of  abbreviations  instead  of 
initials?  Obviously  because  AVm.,  Jno.,  lien.,  Abm.,  &c.,  the  ex- 
amples given  in  the  instructions,  could  stand  for  no  names  but  Wil- 
liam, John,  Henry,  Abram,  &c.,  and  therefore  amounted  to  abso- 
lute certainty.  But  they  knew  that  W.  does  not  always  stand  for 
William,  nor  J.  for  John,  nor  A.  for  Abram,  nor  E.  for  Epenetus, 
and  therefore  did  not  think  it  safe  to  substitute  the  latter  for  the 
former.     Tliey  knew  that  the  abbreviations  given  could  not  be 
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tortured  into  any  thing  else,  while  the  meaning  of  simple  initials 
could  be  perv^erted  by  prejudice,  altered  according  to  circum- 
stances, or  wielded  by  misconstruction. 

But  the  answer  to  all  this,  is,  it  seems,  that  the  law  was  made  for 
town  and  county  -canvassers.  But,  was  it  not  also  made  for  the 
Legislature?  Are  we  not  bound  by  our  own  acts?  Shall  there  be 
one  law  for  the  people  and  another  and  unwritten  law,  resting  in 
discretion  alone,  for  us?  It  seems  to  the  undersigned,  that  the  law 
is  intended  to  apply  to  the  whole  commimity  —  to  the  Legislature, 
as  well  as  to  the  town  and  county  canvassers.  It  seems  to  the  un- 
dei-signed  that  it  is  the  only  safe  law,  and  that  if  it  is  once  disre- 
garded there  is  no  limit  to  the  discretion  of  the  Legislature  or  of 
the  boards  of  canvassers. 

If,  as  it  is  maintained,  the  intent  of  the  voter  is  to  govern,  when 
not  legally  and  fully  expressed,  instead  of  the  law,  where  is  to  be 
the  limit  of  the  rule?  If  votes  for  E.  Crosby  may  be  allowed,  why 
not  votes  for  "  Crosby  "  simply,  without  any  Christian  name?  And 
if  the  latter,  why  may  not  the  elector  vote  for  one  person  and  show 
an  intent  to  vote  for  another?  On  this  principle  the  undersigned 
was  not  at  all  surprised  to  hear  the  attorney  for  Mr.  Crosby  main- 
tain, with  regard  to  a  certain  ballot  from  the  town  of  Amenia  which 
had  the  word  "  Wheeler "  written  on  the  margin,  without  the 
erasure  of  any  name,  that  it  was  obviously  the  intention  of  the 
elector  in  that  case  to  vote  for  one  Hiram  Wheeler,  and  to  erase 
one  of  the  printed  names,  and  he  insisted  that  the-  name  of  George 
T.  Pierce  on  said  ballot  ought  not  to  have  been  allowed  and  can- 
vased. 

But  it  is  in  vain,  perhaps,  to  reason  on  this  subject,  as  the  imder- 
signed  understands  the  chairman  of  the  committee  to  admit  that 
the  principle  attempted  to  be  established  by  the  report  of  the  ma- 
jority is  dangerous  and  wrong;  but  that  the  precedents  are  such 
that  he  is  compelled  to  pursue  the  course  recommended  in  his  re- 
port. Now,  the  undersigned  has  little  acquaintance  with  law  or 
precedent,  but  it  seems  to  him  a  strange  case,  which  should  be  com- 
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pelled  to  eschew  all  reason  and  argument  in  the  manner  in  which 
the  majority  of  the  committee  have  done,  and  rely  alone  on 
precedent.  The  majority  have  not  attempted  by  argTiment  to  sus- 
tain a  different  construction  of  the  law  from  the  undersigned.  And 
whether  "  the  winding  sheet  of  precedent "  is,  to  be  suffered  to 
enwrap  a  plain,  simple  and  distinct  provision  of  the  statute  till  it 
becomes  no  longer  the  same  provision  that  it  was  before,  is  to  be 
seen.  ' 

To  avail  ourself  of  the  language  of  another,  after  substituting  the 
word  statute  for  the  word  constitution,  wherever  the  latter  occurs, 
"  we  are  told  that  like  cases  have  occurred  before,  as  though  repeti- 
tion could  sanctify  inquity;  as  though  a  statute  without  ambiguity 
could  be  prostrated  by  precedent.  It  is  fortunate  for  the  State  that 
public  officers  are  not  sworn  to  support  legislative  precedents,  other- 
wise we  should  have  an  annual  exhibition  of  the  profligate  legisla- 
tion of  1836.  *  *  *  *  Of  what  possible  use  are  written  stat- 
utes if  their  provisions  can -be  canceled  by  legislative  precedent? 
If  the  very  tribunal  which  they  are  intended  to  restrain,  can  nullify 
their  provisions  by  precedent,  it  is  quite  apparent  that  they  are  ut- 
terly useless."  '  ' 

But  let  us  examine  the  precedents  upon  which  the  majority  of  the 
committee  rely.  And  first,  it  is  said  that  Congress  is  in  the  practice 
of  inquiring  into  the  intention  of  the. voter,  in  cases  similar  to  the 
present.  Xow  'this  may  be  so,  but  the  undersigned  had  thought^ 
that  after  the  majority  of  the  committee  had  refused  to  permit  the 
sitting  member  to  go  into  the  proof  of  illegal  votes,  after  the  man- 
ner constantly  pursued  in  Congress,  that  they  would  have  been  the 
last  to  adopt  the  practice  of  the  body  they  had  already  condemned. 
Besides,  the  rule  adopted  in  Congress  had  its  origin  in  the  different 
legislation  of  some  of  the  States,  and  is  accompanied  by  the  practice 
of  receiving  the  testimony  of  the  voter  himself,  as  to  his  intentions; 
a  practice  which  the  undersigned  trusts  will  never  be  adopted  in 
this  State,  and  which  the  present  case  has  shown  so  dangerous. 
Wliere,  as  in  s:)nie  of  the  southern  States,  the  elector  advances  to  the 
poll  and  names  his  candidate,  and  his  pref(»rence  is  recorded,  it  may 
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do  to  allow  him  afterward  to  explain  his  vote.  But  for  the  adoption 
of  such  a  rule  in  this  State,  where  the  elector  casts  a  concealed 
ballot,  the  minority  of  the  committee  believes  no  one  will  contend. 

The  next  case  cited  by  the  majority  of  the  committee,  is  that  of 
Bovee  against  Sheldon,  at  the  session  of  the  Legislature  of  1826» 
The  report  of  the  committee  in  that  case,  as  the  House  will  perceive 
by  a  reference  to  it,  was  entirely  against  the  allowance  of  initial 
votes  under  any  cfrcumstaiices.  But  when  the  report  came  before 
the  House,  the  latter  dissented  from  the  results  at  which  the  com- 
mittee had  arrived,  and  declared  Alexander  Sheldon  not  entitled 
to  his  seat,  by  a  majority  of  one  vote  out  of  one  hundred  or  one 
liundred  and  fifteen.  And  it  is  proper  to  inquire  on  what  grounds 
the  House  came  to  such  a  conclusion.  Such  an  inquiry''  is  material 
to  the  present  case,  and  it  may  be  answered  by  reference  to  the 
debates  of  that  period. 

When  the  report  came  before  the  House,  the  present  Judge  Van- 
derpoel  moved  that  it  be  referred  back  to  the  committee,  with  in- 
structions to  make  certain  inquiries  which  had  been  ruled  out  when 
,  the  parties  were  before  it,  and  one  of  which  was,  whether  there  was 
any  other  man  of  the  name  of  Bovee  in  the  county  of  Montgomery 
whose  Christian  name  begins  with  M.  He  contended  that  if  there 
was  no  such  person,  Mr.  Bovee  ought  to  be  considered  by  the 
House  as  the  legal  representative  of  the  electors  of  the  county.         • 

The  Speaker,  Col.  Young,  said  the  applicant  (Bovee),  offered  to 
prove  before  the  committee,  that  there  was  no  other  person  of  his 
name  in  the  county  of  Montgomery,  and  it  was  not  pretended  by 
the  sitting  members  that  there  was  a  person  of  that  name  other  than 
the  applicant.  Why  then  hesitate,  etc.?  The  Speaker  would  put 
a  case:  Suppose  on  a  ballot  of  the  House  for  a  committee,  Alex- 
ander Sheldon  should  have  ten  votes,  Elisha  W.  King  eight  votes^ 
and  E.  W.  King  ninety  votes.  Could  we  hesitate  as  to  who  was 
meant  by  E.  W.  King?  And  why  not?  Because  it  is  well  known 
that  there  is  but  one  member  in  the  House  of  the  name  of  King, 
the  initials  of  whose  name  are  E.  W.     So  in  the  case  under  con- 
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sideration  it  was  offered  to  be  proved  that  there  was  but  one  man 
in  the  comity  of  Montgomery  of  the  name  of  Bovee  whose  initials 
were  M.  J.;  consequently,  those  votes  given  for  M.  J.  Bovee  ought 
to  be  placed  to  the  account  of  Matthias  J.  Bovee,  the  applicant  for 
the  seat.  ' 

Mr.  Ogden  Hoffman  said  that  it  appeared  to  be  admitted  on  all 
sides  that  if  there  were  two  persons  of  the  same  name  of  the  candi- 
date voted  for  in  the  county,  there  was  no  criterion  by  which  it  could 
be  determined  which  was  the  choice  of  the  elector.  • 

So  again,  with  the  case  of  Yates,  cited  by  the  majority  of  the 
committee,  from  the  8th  of  Cowen's  Reports.  In  that  case,  the 
present  chancellor  of  the  State  declined  to  receive  evidence  which 
went  to  the  intent  of  the  voter.  But  it  was  carried  to  the  Supreme 
Court,  and  Judge  Savage  decided  that  the  following  "were  facts 
which,  if  proven,  would  justify  the  jury  in  finding  that  these  votes 
were  intended  and  given  for  the  relator,  viz.:  That  the  relator 
frequently  subscribed  his  name  H.  F.  Yates;  that  he  had  formerly 
been  clerk,  and  then  was  a  candidate  for  that  office;  that  people 
would  generally  apply  those  letters  to  the  relator,  and  that  no  other 
person  was  Jcnoton  in  the  county  to  whom  those  initials  were  ap- 
pliccLble.^'  Thus  it  will  be  seen  that  even  Judge  Savage,  with  his 
latidudinarian  principles  on  this  subject,  falls  far  short  of  the  pres- 
ent case  in  his  decision. 

As  to  the  course  pursued  by  the  State  canvassers,  the  under^ 
signed  has  always  supposed  that,  in  law,  the  last  case  overruled  all 
prior  cases  of  the  same  or  inferior  tribunals.  He  was,  therefore, 
surprised  to  hear  the  majority  of  the  committee,  who  rely  exclu- 
sively on  precedent,  cite  the  canvass  of  1836,  which  was  completely 
overruled  in  the  point  material  to  the  present  case  by  the  canvass 
of  1840,  and  near  1,000  votes  returned  as  given  for  J.  P.  Phoenix 
rejected  because  they  did  not  contain  the  full  name.  The  under- 
feigned  does  not  refer  to  the  latter  case  so  much  for  a  precedent  as 
he  does  to  show  the  necessity  of  a  fixed  and  stable  rule  hereafter.     ' 

If  we  are  to  be  governed  by  precedent,  then,  in  the  decision  of 
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this  case,  the  minority  of  the  committee  must  beg  leave  to  differ 
entirely  with  the  majority  in  the  conclusion  to  which  they  have 
come;  since  he  findsnowell  settled  and  established  precedent  for  the 
allowance  of  initial  votes  to  those  for  whom  they  are  claimed,  un- 
less it  appears  that  there  is  no  possibility  of  a  misapplication,  or 
unless  there  is  no  other  person  of  the  same  initials  in  the  election 
district  to  whom  they  could  be  applied.  And  all  seem  U>  enter  even 
this  circumscribed  field  with  a  reluctance  indicative  of  the  imani- 
nent  danger  to  be  apprehended  from  perversion  or  misconstruction. 
Would  it  be  safe  and  proper,  then,  for  this  House  to  go  still  fur- 
ther, and  allow  these  votes  to  the  contestant  in  this  case,  when 
it  is  in  proof,  and  admitted  by  the  majority  of  the  committee,  that 
there  is  another  E.  Crosby  in  the  county  of  Dutchess  for  whom 
they  might  have  been  cast  and  intended. 

The  committee  decided  that  they  would  not  go  behind  the  ballot- 
box  to  inquire  the  intention  of  the  voter,  but  would  infer  that  inten- 
tion from  the  ballots  themselves.  On  these  principles,  the  under- 
signed is  unable  to  understand  how  the  majority  of  the  committee 
can  arrive  at  any  more  correct  conclusion  on  this  subject  than  the 
House  itself. 

If  there  were  no  other  E.  Crosby  in  the  county  of  Ihitchess  than 
Epenetus  Crosby,  the  contestant  in  this  case,  there  might  be  little 
difficidty  or  danger  in  inferring  the  intent  of  the  voter.  But  is  not 
the  inference  that  these  votes  were  intended  for  Epenetus  Crosby, 
repelled,  by  showing  more  than  one  E.  Crosby  in  the  county?  The 
undersigned  thinks  it  is;  and  believes  it  would  be  dangerous  for  the 
committee  or  the  House  to  make  the  selection  between  them. 

The  majority  of  the  committee  admit  that  there  is  an  Edward 
Crosby  in  the  county  of  Dutchess;  but  because  the  said  Edward 
Crosby  does  not  reside  in  the  town  of  Fishkill  (although  he  may 
have  done  so  at  some  time  before),  but  the  said  Epenetus  Crosby 
does  so  reside,  and  has  once  before  been  a  candidate,  &c.,  therefore 
it  is  perfectly  satisfactory  to  the  majority  of  the  committee,  if  the 
undersigned  understand  them,  that  the  votes  in  question  were  in- 
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tended  for  Epenetus  Crosby.  Now  the  undersigned  is  not  pre- 
pared to  say,  "  on  the  evidence  of  any  matter  not  behind  the  ballot- 
box,"  that  these  votes  were  intended  for  Epenetus  Crosby  any 
more  than  for  Edward  Crosby,  or  some  other  Crosby  living  in  the 
same  county  to  whom  they  would  apply.  And  for  this  reason,  he 
does  not  feel  warranted  in  forcing  a  construction  of  the  intent  of 
the  voter,  and  thereby  depriving  the  latter  of  the  right  of  throw- 
ing his  vote  for  whom  he  chooses. 

The  majority  of  the  commit  tee  state,  "  that  judging  from  cir- 
<;uinstantial  evidence,  as  predicated  on  the  ordinary  actions  of  men 
at  our  elections,  there  can  be  no  probable  ground  to  doubt  that  the 
votes  given  for  E.  Crosby  were  intended  for  Epenetus  Crosby." 
The  undersigned  would  respectfully  dissent  from  this  conclusion, 
for  it  is  no  extraordinary  case,  and  one  which  has  frequently  come 
under  the  observation  of  the  undersigned,  that  the  actions  of  men 
in  voting  are  sometimes  embarrassed  by  their  dependence  upon  a 
candidate  of  opposite  politics  to  themselves.  In  such  a  case,  in 
order  to  comply  with  an  implied  obligation  to  vote  for  their  patron, 
and  at  the  same  time  not  to  prejudice  their  own  principles,  they 
cast  an  initial  vote,  well  knowing  that  will  not  be  allowed  or  can- 
vassed, but  returned  as  scattering.  Whether  it  was  so  in  the  pres- 
ent case,  the  undersigned  is  unable  to  say.  But  it  is  enough  for 
him  that  it  may  have  been  so;  for  he  deems  it  his  duty  to  keep  on 
the  safe  side  in  the  decision  of  the  matter. 

And  inasmuch  as  we  are  about  to  settle  the  first  case  under  the 
law  of  1842,  it  is  proper  that  our  decision  should  be  made  on  safe 
imd  correct  principles,  and  established  on  such  a  basis  as  shall  leave 
no  doubt  or  embarrassment  on  those  who  shall  be  called  to  act  upon 
it  hereafter.  Therefore  it  is  that  the  imdersigned  has  felt  con- 
strained to  present  to  the  House  these  considerations,  and  to  insist 
that  the  votes  returned  for  E.  Crosby  ought  not  to  be  allowed  to 
the  contestant  in  this  case. 

As  to  the  other  portions  of  the  report  of  the  majority,  the  under- 
signed generally  concurs;  and  asks  leave  to  introduce  the  following 
resolutions: 
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Resolved,  That  George  T.  Pierce  is  entitled  to  the  seat  now  occu- 
pied by  him  in  this  House,  as  a  representative  of  the  county  of 
Dutchess. 

Resolvedy  That  Epenetus  Crosby  is  not  entitled  to  a  seat  in  this 
House  as  a  representative  from  the  county  of  Dutchess,  and  that 
the  petitioner  have  leave  to  withdraw  his  petition. 

All  of  which  is  respectfully  submitted. 

WILKINS  SEACORD. 

An  affidavit^  of  which  the  following  was  the  substance,  has  been 
mislaid  or  lost,  and  therefore  does  not  appear  among  the  evidence 
appended  to  the  report  of  the  majority  of  the  conmiittee: 

Affidavit  of  John  H.  Ross^  of  District  Xo.  1,  of  the  Town 

OF   FlSHKILL. 

That  he  voted  a  ballot  at  the  late  election,  in  said  district,  with  one 
of  the  printed  names  for  member  of  Assembly  erased,  and  the 
name  of  E.  Crosby  substituted  therefor,  and  that  he  intended  by 
the  said  E.  Crosby  any  one  that  the  board  of  inspectors  should 
choose  to  apply  it  to.  And  further  said  deponent  saith  not. 
Assembly  Documents,  1846,  No.  40. 

On  motion  of  Mr.  Bailev, 

Resolved,  That  the  said  report  and  resolutions  be  laid  on  the 
table,  and  that  the  same  be  printed. 

On  motion  of  Mr.  Bailev, 

The  House  then  proceeded  to  the  consideration  of  the  motion, 
made  by  him  yesterday,  to  wit :  That  the  report  of  the  majority  of 
the  committee  on  privileges  and  elections  on  the  petition  of  Epene- 
tus Crosby,  together  with  all  the  evidence  upon  the  subject,  and 
affidavits  submitted  to  the  committee,  be  printed. 

The  Speaker  put  the  question  whether  the  House  would  agree  to 
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the  said  motion  of  Mr.  Bailey,   and  it  was  determined  in  the 

afl&rmative. 

Assembly  Journal,  1846,  pages  230,  231. 

Committee  of  the  Whole  —  Pierce-Ckosby  Contested  Seat. 

In  Assembly,  February  9,  1846. 
On  motion  of  Mr.  Bailey, 

Ordered,  That  the  reports  of  the  majority  and  ininority  of  the 
committee  on  privileges  and  elections,  together  with  the  papers 
relating  to  the  same,  in  the  case  of  the  contested  seat  in  this  House, 
on  the  part  of  Epenetus  Crosby,  be  taken  from  the  table  and  com- 
mitted to  a  committee  of  the  whole  House. 

On  motion  of  Mr.  Perkins  the  House  then  resolved  itself  into  a 
committee  of  the  whole  on  the  resolutions  reported  by  the  ma- 
jority of  the  committee  on  privileges  and  lelections,  on  the  petition 
of  Epenetus  Crosby  praying  for  a  seat  in  this  House,  now  occu- 
pied by  George  T.  Pierce,  which  said  resolutions  are  in  the  words 
following,  to  wit: 

Resolved,  That  George  T.  Pierce  is  not  entitled  to  the  seat  as  a 
member  of  Assembly,  now  occupied  by  him. 

Resolved,  That  Epenetus  Crosby  is  entitled  to  the  seat  as  mem- 
ber of  Assembly,  now  occupied  by  George  T.  Pierce,  together  with 
the  resolutions  reported  by  the  minority  of  the  said  committee, 
which  are  in  the  words  following,  to  wit : 

Resolved,  That  George  T.  Pierce  is  entitled  to  the  seat  now 
occupied  by  him  in  this  House,  as  a  representative  from  the  county 
of  Dutchess. 

Resolved,  That  Epenetus  Crosby  is  not  entitled  to  a  seat  in  this. 
House,  as  a  representative  from  the  county  of  Dutchess,  and  that 
the  petitioner  have  leave  to  withdraw  his  petition. 

And  after  some  time  spent  thereon,  Mr.  Speaker  resumed  the 
chair  and  Mr.  S.  Lawrence  from  the  said  committee  reported  prog- 
ress, and  asked  for  and  obtained  leave  to  sit  again. 
Assemblv  Journal  1846,  pages  321,  322. 
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Ix  Assembly,   February   10,   1846. 
Committee  of  the  Whole. 

On  motion  of  Mr.  Pierce,  the  House  then  again  resolved  itself 
into  a  committee  of  the  whole  on  the  resolutions  reported  by  the 
majority  and  minority  of  the  committee  on  privileges  arid  elec- 
tions, on  the  petition  of  Epenetus  Crosby,  praying  for  a  seat  in  this 
House,  now  occupied  by  George  T.  Pierce;  and  after  some  time 
spent  thereon,  Mr.  Speaker  resumed  the  chair,  and  Mr.  S.  Law- 
rence, from  said  committee,  reported  progress,  and  asked  for  and  ob- 
tained leave  to  sit  again. 
Assembly  Journal,  1846,  page  329. 

In  Assembly,  February  12,  1846. 

On  motion  of  Mr.  J.  R.  Thompson,  the  House  then  again  i^- 
solved  itself  into  a  committee  of  the  whale  on  the  rci^olutions  re- 
ported by  the  majority  and  minority  of  the  committee  on  privileges 
and  elections  on  the  petition  of  Epenetus  Cro.-by,  praying  for  a 
seat  in  this  House,  now  occupied  by  George  T.  Pierce,  and  after 
some  time  spent  thereon,  Mr.  Speaker  resumed  the  chair,  and  Mr. 
S.  Lawrence,  from  the  said  committee,  rc]x>rted  that  the  committee 
had  amended  the  resolution  reported  by  the  majority  of  the  com- 
mittee on  privileges  and  elections  so  as  to  read  as  follow?*,  to  wit: 

Resolved,  That  George  T.  Pierce  is  entitled  to  the  seat  as  a 
member  of  Assembly  now  occupied  by  him,  and  that  the  commit- 
tee had  agreed  to  the  said  resolution,  a.^  amended,  which  he  was 
directed  to  report  to  the  House. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
with  the  committee  of  the  whole  in  their  said  report,  and  it  was 
determined  in  the  negative,  as  follows,  to- wit: 

Ayes,  58.     Nays,  69. 

Mr.  Worden  offered  for  the  consideration  of  the  House  a  resolu- 
tion in  the  words  following,  to-wit : 

Resolvedy  That  Epenetus  Crosby  is  entitled  to  the  seat  as  a 

member  of  Assembly,  now  occupied  by  George  T.  Pierce. 

14 
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Mr.  AVatson  moved  to  amend  the  said  resolution,  by  offering  the 
following  as  a  substitute  therefor,  to  wit. 

Resolved,  That  the  question  of  the  seat  contested  between  George 
T.  Pierce  and  Epenetus  Crosby  be  referred  back  to  the  standing 
committer  on  privileges  and  elections,  with  instructions  to  hear 
evidence  which  may  be  offered  by  eitlier  candidate  as  to  the  legality 
of  the  votes  polled  for  either  of  them,  or  any  other  question  of  fact 
involved,  and  to  report  the  same  to  this  House  within  twelve  days. 

Mr.  Si>eaker  then  put  the  question  whether  the  House  would 
agree  to  the  said  resolution,  and  it  was  determined  in  the  negative, 
as  follows: 

Ayes,  57.     Ifays,  59. 

Mr.  Speaker  then  put  the  question  whether  the  House  would 
agree  to  the  resolution  offered  by  ]Mr.  Worden,  and  it  was  deter- 
mined in  the  negative,  as  follows,  to  wit : 

Ayes,  58.     Nays,  50. 
Assembly  Journal,  1840,  pages  344,  345,  346,  347. 

In  Assembly,  February  13,  1846. 

Mr.  Stevenson  moved  a  reconsideration  of  the  vote  of  yesterday 
on  the  question  of  agi'eeing  with  the  report  of  the  committee  of 
the  whole,  in  the  case  of  tlie  petition  of  Epenetus  Crosby  for  a  seat 
in  this  House. 

Debates  Were  had  thereon. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
the  said  motion  of  Mr.  Stevenson,  and  it  was  carried,  as  follows: 

Ayes,  60.     Nays,  53. 
Assembly  Journal,  357,  358. 

In  Assembly,  February  13,  1846. 

By  unanimous  consent  of  Mr.  Chatfield, 

Resolved,  That  Epenetus  Crosby,  who  has  appeared  before  this 
House  and  contested  tlie  seat  of  Hon.  George  T.  Pierce,  be  allowed 
the  traveling  and  per  diem  pay  of  members  of  this  House,  up  to  this 
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day,  and  also  the  expenses  incurred  by  him  in  taking  testimony  to 
sustain  his  claim  to  said  seat,  to  be  paid  out  of  the  contingent  fund 
of  this  House. 
Assembly  Journal,  1846,  page  368. 


Case  of  Tames  E.  Beers  and  John  B.  Hayward. 

First  District,  Westchester  County. 

In  Assembly,  January  7,  1847. 

PETiTioisr  Presented. 

By  unanimous  consent,  Mr.  Watson  presented  a  petition  from 
sundry  citizens,  praying  that  John  R.  Hayward  be  admitted  to  a 
seat  in  this  House  in  place  of  James  E.  Beers,  which  was  read  and 
referred  to  the  committee  on  privileges  and  elections. 
Assembly  Journal,  vol.  1,  1847,  page  31. 

Report  of  Committee. 

In  Assembly,  January  16,  1847. 

Mr.  Smith,  from  the  committee  on  privileges  and  elections,  to 
which  was  referred  the  petition  of  sundry  citizens  of  the  county  of 
Westchester,  asking  that  the  seat  occupied  by  James  E.  Beers  in 
this  House,  be  given  to  John  R.  Hayward,  reported  against  the 
prayer  of  the  petitioners,  as  follows: 

Report  of  the  Committee  on  Privileges  and  Elections  on  the 
Petition  of  Thomas  Hopps  and  Others^  Praying  that  John 
R.  Hayward^  of  the  County  of  Westchester,  be  Admitted 
to  the  Seat  in  the  House  of  Assembly  now  Occupied  by 
James  E.  Beers. 

Mr.  T.  Smith,  from  the  committee  to  whom  was  referred  the 
petition  of  Thomas  Hopps  and  others,  praying  that  John  R.  Hay- 
ward may  be  admitted  to  the  seat  in  this  House  now  occupied  by 
James  E.  Beers,  reports: 

That  they  have  had  the  same  under  consideration;  that  the  said 
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James  E.  Beers  appeared  before  yovir  committee,  and  that  the  said 
John  E.  Hayward  did  not  appear  either  as  a  petitioner  in  penon 
or  by  counsel. 

The  only  evidence  oflFored  before  your  committee,  will  be  found 
in  the  papers  and  documents  accompanying  said  petition.  From 
these  two  questions  appear  to  be  raised  in  relation  to  the  said 
election. 

1st.  It  is  insisted  on  the  part  of  said  petitioners,  that  Andrew 
Findley,  who  acted  as  chairman  of  the  board  of  county  canvassers 
and  signed  the  certificate  of  election,  giving  to  the  said  James  E. 
Beers  a  seat  upon  the  floor  of  this  House,  was  neither  a  lawful  mem- 
ber of  said  board,  nor  was  he  the  lawful. supervisor  of  the  town  of 
Westchester  at  the  time  said  election  was  held,  and  at  the  time 
of  making  said  oiBcial  canvass,  as  he  claimed  and  was  declared  to 
be  by  said  board  of  county  canvassers. 

2d.  That  the  certificate  of  the  board  of  inspectors  of  the  fourth 
election  district  in  the  tovim  of  Bedford  was  not  signed  by  the  said 
inspectors,  and  yet  was  allowed  by  the  board  of  county  canvassers. 
And  that  if  the  same  had  been  rejected,  the  said  John  K.  Hayward 
would  have  had  a  majority  of  the  remaining  votes  cast. 

The  first  question  appears  to  grow  wholly  out  of  the  act  of  the 
last  Legislature  of  this  State,  passed  May  13th,  1846,  dividing  the 
old  town  of  Westchester  into  two  towns,  viz.:  Westchester  and 
Westfarms.  That  act  provided  for  the  holding  of  town  meetings 
in  each  of  said  towns  on  the  first  Monday  of  June  then  next 
following.  • 

It  appears  from  the  evidence,  that  no  town  meeting  was  held  in 
either  of  said  towns  on  the  day  specified  in  said  act  for  holding  the 
same,  but  it  appears  that  on  the  30th  day  of  June  of  the  same  year, 
a  to^vn  meeting  was  held  in  the  new  town  of  Westchester,  at  which 
one  Israel  H.  Watson  was  declared  to  be  elected  supervisor  of  said 
new  town  of  Westchester.  That  no  town  meeting  was  held  and  no 
organization  had  in  the  other  part  of  the  old  town  called  Westfarms. 

It  further  appears,  that  Andrew  Findley  (who  resides  in  that 
portion  of  the  town  hereafter  to  be  called  Westfarms)  was  duly 
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elected  supervisor  of  the  old  town  of  Westchester,  at  the  annual 
town  meeting  held  in  said  town  on  the  7th  day  of  April,  1846,  and 
was  duly  qualified  and  acted  as  such  supervisor. 

That  no  new  election  districts  had  been  formed  in  either  of  said 
new  towns,  but  that  the  election  in  said  old  town  of  Westchester 
was  conducted  in  all  respects  as  if  the  act  creating  said  new  towns 
had  not  been  passed.  * 

It  further  appears,  that  at  the  meeting  of  said  board  of  county 
canvassers,  the  said  Andrew  Findley  and  Israel  H.  Watson,  both 
appeared  and  claimed  seats  as  members  of  said  board,  and  that  said 
board  decided  in  favor  of  admitting  said  Andrew  Findley,  who  was 
subsequently  made  chairman  thereof  and  signed  the  certificate  of 
said  board  of  county  canvassers  as  such  chairmjtn. 

In  view  of  all  these  facts  and  circumstances  your  committee  are 
unanimously  of  opinion  that  the  board  of  county  canvassers  decided 
correctly  in  admitting  the  said  Andrew  Findley  to  a  seat  in  that 
board,  as  supervisor  of  the  town  of  Westchester.  That  it  is  hardly 
necessary  to  inquire  how  far  the  proceedings  of  the  town  meeting 
held  in  that  part  of  the  old  town  of  Westchester,  which  is  to  retain 
the  old  name,  on  the  30th  of  June,  are  valid;  that  inasmuch  as 
neither  of  the  new  towns  had  organized  in  pursuance  of  the  act 
creating  them,  at  the  time  the  last  annual  election  was  held,  there 
was  no  other  alternative  left  but  to  hold  the  said  annual  election  in 
the  old  town  without  regard  to  said  division,  or  to  allow  the  electors 
to  be  deprived  of  their  right  of  suffrage. 

In  relation  to  the  second  question,  your  committee  are  aware  that 
the  statute  in  relation  to  elections  requires  the  certificate  of  the 
inspectors  in  each  election  district  to  be  signed  by  them,  and  when 
not  so  signed,  it  is  made  the  duty  of  the  board  of  county  canvassers 
to  cause  the  same  to  be  returned  to  said  inspectors,  to  be  corrected 
by  them;  but  they  regard  this  provision  as  directory,  and  inasmuch 
as  there  is  no  pretence  but  what  that  certificate  of  the  inspectors  oS 
the  fourth  election  district  in  the  town  of  Bedford  was  correct,  and 
contained  a  true  statement  of  the  votes  cast  in  said  district,  your 
committee  are  of  the  opinion  that  said  omission  affords  no  good 
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ground  for  reversing  the  decision  of  said  board  of  county  canvassers, 
and  your  committee,  therefore,  unanimously,  recommend  the  fol- 
lowing resolution: 

Resolved,  That  John  R.  Hayward  is  not  entitled  to  the  seat  as 
member  of  Assembly,  now  occupied  by  James  E.  Beers,  and  that 
the  petitioners  have  leave  to  withdraw  their  petition. 

Resolved,  That  James  E.  Beers  is  entitled  to  the  seat  now  occu- 
pied by  him,  as  member  of  the  Assembly  from  the  county  of  West- 
chester. 

All  which  is  respectfully  submitted. 

THOMAS  SMITH. 

EGBERT  D.  WATSON. 

N".  RAPLEE. 

ARDEN  WOODRUFF. 

A.  S.  UPHAM. 
January  16,  1847. 

Assembly  Documents,  1847,  vol.  1,  No.  29.  » 

Report  Adopted  —  Mr.   Beers  Retains   his   Seat. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
the  said  first  resolution,  and  it  was  determined  in  the  affirmative. 

Mr.  Speaker  then  put  the  question  whether  the  House  would 
agree  to  the  said  second  resolution,  and  it  was  determined  in  the 
affirmative.  ! 

Assembly  Journal,  1847,  vol.  1,  pages  101,  102. 


Case  of  Tohn  De  La  Hontanye  and  Isaac  L.  Hasbronck. 

Ulster  County  —  Petition  Presented. 

In  Assembly,  January  9,  1847. 

By  unanimous  consent,  Mr.  Soper  presented  the  petition  of  Isaac  L. 
Hasbrouck,  praying  to  be  allowed  the  seat  in  this  House  occupied 
by  John  De  La  Montanye,  the  member  returned  from  the  county 
of  Ulster;  which  was  read  and  referred  to  the  committee  on  privi- 
leges and  elections. 

Assembly  Journal,  1847,  vol.  1,  page  45. 
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Majority  Report  in  Favor  of  Montanye. 

In  Assembly,  January  19,  1847. 

Mr.  T.  Smith,  from  the  committee  on  privileges  and  elections,  to 
which  was  referred  the  petition  of  Isaac  L.  Hasbrouck,  of  the  county 
of  Ulster,  prayed  to  be  admitted  to  the  seat  occupied  by  John  D.  L.» 
Montanye  in  this  House,  reported  that  a  majority  of  the  committee 
were  against  the  prayer  of  the  petitioner,  as  follows: 

Report  of  the  Committee  on  Privileges  and  Elections  on 
the  Petition  of  Isaac  L.  Hasbrouck,  Praying  to  be  Ad- 
mitted to  the  Seat  in  the  House  of  Assembly,  now  Occu- 
pied BY  John  W  U  Montanye. 

The  committee  to  whom  was  refeiTed  the  petition  of  Isaac  L.' 
Hasbrouck  praying  to  be  admitted  to  the  seat  in  this  House,  now 
occupied  by  John  D'  L'  Montanye,  report:  That  they  have  had  the 
same  under  consideration. 

That  the  said  Isaac  L.  Hasbrouck,  and  the  said  John  D'  L'  Mon-< 
tanye  appeared  before  your  committee  and  agreed  that  the  states 
ment  of  the  proceedings  of  the  board  of  county  canvassers  of  the 
county  of  Ulster  as  set  forth  in  the  protest  of  the  minority  of  said 
board,  accompanying  the  petition  of  said  petitioner,  and  hereunto 
annexed  marked  A.  is  correct. 

From  that  statement  it  appears  that  the  whole  number  of  votes 
allowed  by  said  board  to  said  John  D'  L'  Montanye  was  four  thou- 
sand two  hundred  and  fifty-four,  and  the  whole  number  allowed  to 
sfiid  Isaac  L.  Hasbrouck,  was  four  thousand  two  hundred  and  fifty- 
three,  thereby  electing  the  said  Montanye  by  one  majority. 

It  further  appears  that  there  was  returned  by  the  board  of  cani 
vassers  from  district  'So.  1  of  the  town  of  Xew  Paltz,  one  vote  fon 
J.  D.  L.  Montanye,  but  the  ballot  was  not  returned. 

Also  from  district  No.  3  in  the  town  of  Marbletown  one  vote  foil 
John  Montanye,  two  votes  for  John  V.  L.  ^Montanye,  and  one  votei 
for  J.  D.  L.  Montanye,  but  the  ballots  were  not  returned. 
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All  of  which  votes  were  allowed  to  said  John  D'  L'  Montanye  by 
said  board  in  making  up  the  whole  number  above  specified. 
It  further  appears,  from  said  statement,  that  there  was  returned 

4 

from  district  No.  1  of  the  town  of  Wawarsing  two  votes  for  John 
L.  Hasbrouck,  but  the  ballots  were  not  returned,  and  one  vote  from' 
district  Xo.  1  in  the  town  of  Kingston  for  J.  L.  Hasbrouck  and 
the  ballot  not  returned. 

That  the  said  board  allowed  to  said  Isaac  L.  Hasbrouck  the  last 
named  vote  for  T.  L.  Hasbrouck,  but  rejected  the  two  votes  for  John 
L.  Hasbrouck. 

It  was  also  admitted  by  said  parties,  or  their  counsel,  before  your 
committee,  that  there  was  no  other  family  by  the  name  of  Montanye 
in  the  county  of  Ulster  beside  that  of  the  sitting  member  except 
that  of  one  Abraham  !Montanve. 

It  was  also  admitted  that  Hasbrouck  was  a  very  common  name  iii' 
said  county,  and  it  was  asserted  by  the  counsel  of  said  John  D'  L** 
Montanye,  but  not  admitted  or  proved,  that  there  was  a  person  by 
the  name  of  John  L.  Hasbrouck  residing  in  said  county. 

iTour  committee,  after*  hearing  the  arguments  of  counsel  and  the! 
admission  of  the  parties  as  above  set  forth,  on  motion  of  Mr.  Wat- 
son, adopted  unanimously  the  following  resolution. 

Resolved,  That  we  will  receive  no  evidence  of  any  matters  back 
of  the  ballot-boxes,  but  will  determine  the  matter  in  question  of  the 
contested  seat  between  John  D'  JJ  Montanve  and  Isaac  L.  Has- 
brouck  upon  the  ballots  which  were  actually  cast,  and  will  receive 
all  evidence  relative  to  the  action  of  town  and  comity  canvassers  in 
counting  and  canvassing  the  votes  given. 

There  being  no  other  proof  offered  by  either  party,  your  com- 
mittee proceeded  to  decide  said  matter  upon  the  above  statement 
of  facts. 

It  was  contended  on  the  }>art  of  the  petitioner,  first,  that  all  the 
votes  allowed  to  the  parties  by  the  board  of  county  canvassers  in 
which  the  names  of  the  candidates  were  not  written  or  printed  at 
full  length,  and  where  the  ballots  Avere  not  returned,  should  have 
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been  rejected  as  defective  ballots  upon  the  ground  that  the  statute 
requires  all  such  ballots  to  be  returned  by  the  town  inspectors. 

The  language  of  the  statute  imposing  this  duty  upon  the  inspect- 
org  is  in  these  words,  "  They  shall  also  attach  to  such'  paper  the 
original  ballots  rejected  by  them  as  being  defective."  (1  K.  S.  page 
141,  §  42,  3d  edition). 

It  may  be  somewhat  of  a  question  what  constitutes  defective  bal- 
lots within  the  meaning  of  the  statute,  but  a  majority  of  your  com- 
mittee deem  it  imnecessary  to  discuss  or  decide  that  question  in  tliis 
case,  inasmuch  as  all  the  ballots  which  the  petitioner  insists  were 
defective  were  allowed  to  each  candidate  except  the  two  for  John  L. 
Hasbrouck,  and  we  are  to  presume  that  they  did  not  rcjivt  those  as 
being  defective,  but  refused  to  allow  them  to  the  petitioner  because 
thev  could  not  construe  John  to  mean  Isaac, 

It  is  also  insisted  on  the  part  of  said  petitioner  that  no  ballots 
should  have  been  allowed  for  either  of  the  candidates  imdcr  the 
provisions  of  the  act  of  1842  prescribing  the  form  of  the  ballot  ex- 
cept such  as  contained  their  names,  written  or  printed,  at  full 
length,  and  his  counsel  refei*s  to  the  printed  forms  and  directions  of 
the  then  Secretary  of  State,  Col.  Young,  prepared  under  this  stat- 
ute as  authority  for  such  construction. 

The  language  of  that  statute  is  as  follows:  "  The  ballot  shall  be 
a  paper  ticket,  which  shall  contain,  written  or  printed,  or  parllif 
Kritten  or  partly  printed,  the  names  of  the  persons  for  whom  the 
elector  intends  to  vote,"  &c. 

With  all  due  deference  to  the  opinion  of  the  late  able  and  learned 
Secretary  of  State,  a  majority  of  your  committee  cannot  come  to 
the  conclusion  that  it  was  the  intention  of  the  framers  of  tliat  law 
that  no  votes  should  be  thereafter  allowed  except  such  as  con- 
tained the  names  of  the  candidates  written  or  printed  at  full  length. 
Such  a  course  would  be  a  departure  from  all  former  laws,  and 
from  the  precedents  which  have  almost  invariably  been  established 
both  in  this  State  and  the  Congress  of  the  United  States  upon  this 
subject. 
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To  warrant  us  in  putting  the  construction  contended  for  by  thd 
petitioner  upon  this  statute,  we  must  assume  that  J.  D.  L.  Mon- 
tanye  and  I.  L.  Hasbrouck  are  not  names.  Now,  every  day's  ex- 
perience convinces  us  that  these  are  regarded  as  names.  Many  per- 
sons use  only  the  initials  of  their  Christian  names  in  the  transaction 
of  all  their  business.  The  presidents  and  cashiers  of  banks,  and  the 
makers  of  bills  of  exchange  and  promissory  notes  in  many  instances, 
and  in  some  cases  invariably  use  the  initials  for  the  Christian  name, 
and  yet  who  ever  heard  it  pretended  that  such  signatures  did  not 
contain  the  names  of  the  oflScers  or  makers.  If  the  Legislature  in- 
tended that  the  names  should  be  written  out  or  printed  at  full 
length  upon  the  ballot,  it  appears  to  a  majority  of  your  committee 
that  they  would  have  said  so  in  express  terms;  and  in  the  absence 
of  any  such  language  your  committee  are  inclined  to  give  it  the 
construction  above  indicated. 

This  brings  your  committee  to  the  consideration  of  the  second 
question  raised  by  the  counsel  for  the  contestant,  viz:  That  the 
Board  of  County  Canvassers  erred  in  allowing  to  said  John  D'  L* 
Montanve  the  vote  for  John  Montanye,  the  two  votes  for  J.  D.  L. 
Montanye,  and  the  two  votes  for  John  V.  L.  Montanye,  for  the 
reason  that  they  do  not  sufficiently  express  the  intention  of  the 
electors. 

It  is  urged  in  support  of  this  postition,  that  D'  L'  Montanye  is  a 
French  name,  and  that  D.  L.  instead  of  being  middle  letters,  are  a 
part  of  the  surname. 

A  majority  of  your  committee  can  hardly  justify  themselves  in 
making  so  nice  a  distinction  as  to  say  that  the  omission  of  the 
apostrophe  after  the  letters  D.  and  L.,  or  in  other  words  converting 
the  name  from  French  to  English  without  changing  a  letter,  should 
deprive  the  elector  of  his  vote.  Probably  not  one  in  a  hundred, 
and  perhaps  not  one  in  a  thousand,  on  hearing  the  name  of  the 
candidate  John  D'  L'  Montanye,  would  in  writing  the  name  use  the 
apostrophe. 
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In  addition  to  this,  a  majority  of  your  committee  understood  it  to 
be  admitted  by  the  parties,  that  when  the  surname  of  the  sitting 
member  is  mentioned  in  the  county  where  he  resides,  he  is  gen- 
erally called  Montanye,  and  not  jy  U  Montanye,  and  that  he 
usually  goes  by  the  name  of  John  Montanye, 

In  relation  to  the  objection  of  allowing  the  votes  containing  the 
initials  of  the  Christian  names  of  the  parties,  a  majority  of  your 
committee  consider  that  question  as  having  been  too  long  and  well 
settled,  both  by  judicial  decisions  and  Legislative  precedents,  to 
admit  of  any  reasonable  doubt. 

It  is  true,  the  decision  of  the  last  House  of  Assembly,  denying  al 
seat  to  Epenetus  Crosby,  in  the  place  of  George  T.  Pierce,  may  form 
an  exception  to  this  rule,  but  it  must  be  borne  in  mind  that  that  de- 
cision was  made  in  opposition  to  a  very  able  report  of  a  committee,  a 
majority  of  whom  was  composed  of  the  political  friends  of  the  then 
sitting  member,  and  if  the  majority  of  that  House  intended  to  base 
their  decision  upon  the  ground,  that  votes  containing  only  the  initial 
letters  of  the  Christian  names,  should  in  no  case  be  allowed,  a  ma- 
jority of  your  committee  believe  the  decision  to  have  been  wrong, 
and  ought  not  to  be  followed  as  a  precedent. 

Among  the  numerous  precedents  to  be  found  upon  this  point  sus- 
taining the  opinion  of  a  majority  of  your  committee,  they  would 
refer  to  the  case  of  Bovee,  decided  in  this  House  in  1826,  wherel 
votes  given  for  M.  J.  Bovee,  were  allowed  by  a  body  claiming  to  be 
Democratic,  to  Matthias  J.  Bovee,  giving  him  a  seat  over  Alex- 
ander Sheldon,  the  sitting  member. 

The  Supreme  Court,  in  the  case  of  Yates  v.  Ferguson,  sent  the 
question  to  a  jury,  to  decide  whether  votes  given  for  H.  F.  Yates, 
were  not  intended  for  Henry  F.  Yates,  and  the  jury  decided  they 
were  so  intended.     (See  8th  Cowen  Reports,  102.) 

A  majority  of  your  committee  are,  therefore,  of  the  opinion, 
that  the  board  of  county  canvassers  decided  correctly,  in  allowing 
the  two  votes  returned  for  J.  D.  L.  Montanye,  and  the  vote  for  I.  L. 
Hasbrouck,  to  the  respective  candidates. 
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It  IB  also  insisted  that  the  vote  returned  for  John  L.  Montanye, 
and  the  two  votes  for  John  V.  L.  Montanye,  should  not  have  been 
allowed  to  him. 

This  seems  to  bring  up  the  question,  how  the  middle  letter  or  let- 
ters in  a  name  are  to  be  regarded?  In  deciding  this,  we  find  the 
following  principles  established  by  our  judicial  tribunals:  The 
law  knows  only  one  Christian  name.  (5th  Johnson's  Reports,  84, 
Franklin  v.  Talmadge.)  In  law,  a  middle  letter  in  one's  name  is  no 
part  thereof.  (1st  Hill's  Reports,  102,  Miller  v.  Christian.)  An 
initial  letter  between  the  Christian  and  surname  of  a  person,  is  no 
part  of  the  name,  and  the  omission  is  not  a  misnomer  or  variance, 
(4  John.  Rep.,  119,  note  A.) 

If  these  principles  of  law  are  correct,  they  not  only  establish  the 
fact  that  the  vote  for  John  Montanye  was  properly  allowed,  but  also 
the  two  votes  for  John  V.  L.  Montanye,  for  if  the  middle  letters  are 
not  to  be  regarded  as  part  of  the  name,  then  omitting  one  or  both  of 
them  could  not  vitiate  the  votes.  But  independent  of  the  legal  de- 
cisions upon  this  subject,  it  is  not  pretended  that  there  is  any  other 
John  Montanye,  or  any  John  V.  L.  Montanye,  in  the  county  of 
Ulster,  to  whom  these  votes  could  apply.  A  majority  of  your  com-< 
mittee  are  of  the  opinion,  that  the  using  of  the  V,  instead  of  D, 
rose  entirely  from  the  similarity  of  the  sounds  of  the  two  letters, 
and  led  to  tlie  mistake  in  writing  the  letter  V,  instc^'ad  of  D,  an3 
that  no  impartial  mind  can  avoid  coming  to  the  conclusion,  that 
these  two  votes,  as  well  as  the  vote  for  John  Montanye,  were  all 
intended  for  John  D'  L'  Montanye,  the  sitting  member. 

The  two  votes  returned  to  John  L.  Ilasbrouck  and  rejected  by 
the  board  of  county  canvassers,  involve  an  entirely  different  ques-f 
tion.  John  Ilasbrouck  is  7ioty  and  caimot  be  turned  or  tortured 
into  Isaue  Hasbrouck.  The  material  name  —  the  Christian  name^ 
is  wrong,  and  the  majority  of  your  committee  know  of  no  law  on 
precedent  that  would  justify  them  in  allowing  the  two  last  men" 
tioned  votes.  It  would  be  too  great  a  stretch  of  the  imagination  to 
suppose  that  the  elector  in  voting  for  John  meant  Isaac.     There 
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may  be  many  John  Hasbroucks  in  the  county,  to  whom  that  ballot 
might  apply. 

A  majority  of  your  committee,  therefore,  recommend  the  follow-f 
ing  resolutions: 

Resolvedy  That  Isaac  L.  Hasbrouck  is  not  entitled  to  the  seat  aa^ 
member  of  Assembly  from  the  County  of  Ulster  now  occupied  byi 
John  D.  L.  Montanye,  and  that  the  petitioner  have  leave  to  with-f 
draw  his  petition. 

Resolved^  That  John  D'  V  Montanye  is  entitled  to  the  seat  nowj 
occupied  by  him  as  member  of  Assembly. 

All  of  which  is  respectfully  submitted. 

THOMAS  SMITH. 
ARDEN  AVOODEUFF. 
A.  S.  UPHAM. 

Messrs.  Watson  and  Raplee  dissent  from  this  report. 

(A.) 
Protest. 

The  subscribers,  members  of  the  board  of  canvassers  of  the 
county  of  Ulster,  protest  against  the  decision  of  the  majority  of 
said  board,  whereby  it  was  declared  that  John  W  JJ  Montanye  was 
elected  one  of  the  members  of  Assembly  of  this  county,  at  the 
election  held  in  this  county  on  the  third  day  of  November  instant. 

The  grounds  of  our  protest  are  as  follows: 

The  whole  number  of  votes  returned  by  the  boards  of  canvass- 
ers in  the  different  towns,  were  for  Isaac  L.  Hasbrouck,  four  thou- 
sand two  hundred  and  fifty-two  (4,252). 

For  John  D'  L'  Montanye,  four  thousand  two  hundred  and  forty- 
nine  (4,249).  Showing  a  majority  for  Isaac  L.  Hasbrouck,  over 
the  said  John  W  U  Montanye  of  three  votes. 

There  was  also  returned  by  the  board  of  canvassers,  from  district 
No.  1,  of  the  town  of  New  Paltz,  one  vote  for  J.  D.  L.  Montanye, 
but  the  ballot  was  not  returned. 
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Also,  from  district  No.  3,  of  the  town  of  Marbletown,  one  vote 
for  John  Montanye,  two  votes  for  John  V.  L.  Montanye,  and  one 
vote  for  J.  D.  L.  Montanye,  but  the  ballots  were  not  returned. 

Also,  from  district  No.  1,  of  the  town  of  Wawarsing,  two  votes 
for  John  L.  Hasbrouck,  ballots  not  returned. 

Also,  from  district  No.  1,  of  the  town  of  Kingston,  one  vote  for 
J..  L.  Hasbrouck,  ballot  not  returned. 

Of  these  votes  so  returned,  the  board  of  county  canvassers 
allowed  to  the  said  John  D'  L'  Montanye,  the  vote  for  John  Mon- 
tanye, the  two  votes  for  John  V.  L.  Montanye,  and  the  two  votes 
for  J.  D.  L.  Montanye;  and  this  increased  his  vote  to  four  thou- 
sand two  hundred  and  fifty-four  votes.  They  also  allowed  to  said 
Isaac  L.  Hasbrouck,  the  vote  for  I.  L.  Hasbrouck,  thus  increasing 
his  vote  to  four  thousand  two  hundred  and  fifty-three  votes;  but 
rejected  two  votes  for  John  L.  'Hasbrouck. 

Admitting,  for  sake  of  argument,  that  the  two  votes  for  J.  D.  L. 
Montanye,  and  the  one  vote  for  I.  L.  Hasbrouck  were  correctly  can- 
vassed, notwithstanding  they  were  not  returned  as  defective  ballots; 
yet  the  votes  for  John  Montanye,  and  John  V.  L.  Montanye,  are,  in 
our  opinion,  not  legal  votes  for  John  D'  L'  Montanye,  becausCy  the 
surname  of  the  said  John  D.  L.  Montanye  is  lyL'Montanye,  and 
not  Montanye ;  the  Christian  name  is  John,  and  not  D.  L.  There- 
fore, these  votes  ought  not  to  have  been  allowed  by  the  board  of 
county  canvassers  as  given  for  the  said  John  lyUMontanye.  And 
that  if  those  votes  had  been  rejected,  the  said  Isaac  L.  Hasbrouck 
would  have  had  a  majority  of  two  votes,  and  thus  have  been  de- 
clared duly  elected  as  a  member  of  Assembly  from  the  county  of 
Ulster. 

JOHN  B.  DAVIS,  Supervisor  of  Olive. 

JAMES  RUSSEL,  Supervisor  of  Saugerties, 

REUBEN  DEYO,  Lloyd. 

JOHN  BLANSHAN,  Eosendale. 

MOSES  SCHOONMAKER,  Rochester. 

JOHN  D.  CROOK,  Marlbrough. 


Assembly  of  the  State  of  New  York.  223 

(B.) 

Petition  to  the  House  of  Assembly  of  the  State  of  New 

York. 

Tlie  undersigned,  Isaac  L.  Hasbrouck,  of  the  county  of  Ulster, 
respectfully  represents,  that  at  the  annual  election,  held  in  and  for 
the  said  county  of  Ulster,  on  the  third  day  of  November,  last  past, 
he  was  duly  and  rightfully  elected  a  member  of  the  Assembly  of 
this  State,  and  ought,  and  should  have  been  declared  so  to  be 
elected  by  the  board  of  county  canvassers,  and  have  received  the 
certificate  of  election  from  said  board  of  canvassers  accordingly. 
The  facts  to  sustain  his  claim  and  title  to  a  seat  in  the  present 
House  of  Assembly,  are  fully  stated  and  set  forth  in  the  annexed 
protest  of  a  minority  of  the  said  board  of  county  canvassers,  and 
U  herewith  presented.  And  the  undersigned  alleges,  that  not- 
withstanding he  received  a  majority  of  all  the  votes  cast  at  said 
election  for  member  of  Assembly,  the  certificate  of  election,  was, 
in  ^dolation  of  his  rights  and  contrary  to  the  law  of  the  land,  de- 
livered by  the  said  board  to  John  D'  L'  Montanye,  who  was  by  the 
said  board,  declared  to  be  duly  elected  a  member  of  Assembly  for 
said  county  of  Ulster.  The  undersigned,  therefore,  respectfully 
asks  that  he  may  be  admitted  to  his  seat  in  your  honorable  body,  as 
a  member  from  the  county  of  Ulster,  to  which  he  conceives  himself 
legally  entitled. 

Respectfully  submitted. 

ISAAC  L.  HASBROUCK. 

Dated  January  5th,  1847.  ^ 

Assembly  Documents,  1847,  vol.  1,  No.  16. 

Ordered,  That  the  said  resolutions  be  laid  on  the  table,  and  that 
said  report  be  printed. 
Assembly  Journal,  vol.  1,  1847,  page  113. 

Minority  Report  in  Favor  of  Mr.  Hasbrouck. 

ft 

Mr.  Watson,  from  the  minority  of  the  committee  on  privileges 
and  elections,  to  which  was  referred  the  petition  of  Isaac  L.  Has- 
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brouck,  praying  to  be  admitted  to  the  seat  now  occupied  by  John 
D.  L.  Montanye,  reported  favorably  to  the  prayer  of  the  petitioner, 
as  follows: 

Report  OF  the  Minority  of  the  Commiitee  on  Privileges  and 
Elections,  with  Regard  to  the  Contested  Election  in 
Ulster  County. 

m 

The  undersigned,  a  minority  of  the  standing  committee  on  privi- 
leges and  elections,  to  whom  was  referred  the  petition  of  Isaac  L. 
Hasbroiick,  praying  to  be  admitted  to  the  seat  in  the  Assembly 
now  occupied  by  John  D'  U  Montanye,  respectfully,  submit  the 
following  report: 

Mr.  Ilasbrouck  was  the  regularly  nominated  and  recognized  can- 
didate of  one,  and  Mr.  W  JJ  Montanye  of  the  other  of  the  two 
political  parties  into  which  the  people  are  divided.  Mr.  Hasbrouck 
of  the  Democratic,  and  Mr.  D'  L'  Montanye  of  the  Whig  party. 

Mr.  Hasbrouck,  by  his  true  full  name,  received  four  thousand 
two  hundred  and  fifty-two  votes.  Mr.  jy  U  Montanye  in  like  man- 
ner by  his  true  full  name  received  four  thousand  two  hundred  and 
forty-nine  votes,  leaving  upon  the  canvass  of  these  undisputed  and 
unequivocal  votes,  a  majority  of  three  votes  for  Mr.  Hasbrouck. 
This  canvass  rejecting  the  equivocal  or  defective  votes,  clearly  en- 
titled Mr.  Hasbrouck  to  the  certificate  of  election.  The  right  of 
Mr.  D'  L'  Montanye  to  the  certificate,  therefore  depended,  and  still 
depends  upon  the  allowance  to  him  of  a  sufficient  number  of  equivo- 
cal or  such  defective  votes  to  overcome  the  three  majority  of  regu- 
lar votes  for  Mr.  Hasbrouck.  The  number  of  such  votes  cast  at  the 
election  was  eight,  viz. :  For  John  V.  L.  ]^f ontanye  two,  for  J.  D.  L.. 
Montanye  two,  for  John  Montanye  one,  for  I.  L.  Hasbrouck  one, 
and  for  John  L.  Hasbrouck  two.  That  these  votes  were  cast  ap- 
pears in  the  statements  contained  in  the  certificates  of  canvass 
returned  by  the  boards  of  district  inspectors  of  election,  but  in 
neither  case  teas  the  ballot  containing  the  defective  or  doubtful 
name  returned  by  the  district  inspectors  to  the  board  of  county 
canvassers  as  the  statute  requires.     These  votes  were  considered 
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by  the  board  of  county  canvassdrs  eiToneously.  In  considering 
them,  the  board  allowed  to  Mr.  D'  L'  Montanye  the  two  votes 
given  for  John  V.  L.  Montanye,  the  two  given  for  J.  D.  L.  Mon- 
tanye,  and  the  one  given  for  John  Montanye,  thereby  adding 
five  to  the  number  of  his  regular  votes,  and  giving  him  a  majority 
of  two  over  the  number  of  Mr.  Hasbrouck's  regular  votes.  The 
board  rejected  the  two  votes  given  for  John  L,  Ilasbrouek,  but 
allowed  Mr.  Hasbrouck  the  one  given  for  I.  L.  Ilasbrouek,  still 
leaving. the  niunber  of  his  votes  one  below  the  number  so  allowed 
to  Mr.  D'  U  Montanye.  Basing  their  action  upon  this  state  of 
facts,  the  board  of  county  canvassers  awarded  and  delivered  the 
certificate  of  election  to  Mr.  D'  L'  Montanye. 

The  minority  of  your  committee  are  of  the  opinion,  that  in  sp 
considering  and  allowing  those  irregular  or  defective  votes,  and  in 
certifying  their  determination  that  Mr.  D.  L.  ]Montanye  was  by 
such  votes  "  duly  elected,"  the  board  of  county  canvassers  acted 
erroneously  and  without  proper  authority  of  laiv.  The!  jninority 
of  your  comiiQittee  will  presume  to  submit  some  considerations  in 
support  of  their  opinions. 

The  act  entitled  "  an  act  respecting  elections  other  than  for 
militia  and  town  officers,"  passed  April  5th,  1842,  prescribes  the 
manner  of  conducting  the  general  elections  to  be  held  in  this  State, 
and  of  canvassing  the  votes  and  certifying  the  results.  It  also  de- 
clares who  shall  be  district  inspectors  of  election,  and  who  shall  be 
county  canvassers,  and  prescribes  with  minute  precision  their  re- 
spective powers  and  duties.  The  opinion  expressed  is  founded  upon 
a  consideration  of  the  facts  presented,  in  connection  with  the  pro- 
visions of  the  before  mentioned  act. 

In  the  formation  of  this  act,  the  Legislature  in  several  of  its  pro- 
visions recognized  the  judicial  character  of  several  of  the  duties  of 
the  board  of  cohnty  canvassers  in  considering  the  votes  and  certify- 
ing their  determination,  and  for  the  reason  that  their  duties  weri^ 
judicial  in  their  character,  in  the  exercise  of  which  they  were  to 
determine  and  declare  the  sovereign  will  of  the  people  in  the  only 

15 
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legal  mode  provided  for  it6  expression,  the  Legislature  to  avoid  un- 
certainty, misapprehension  or  doubt,  prescribed  by  the  statute,  the 
evidence,  and  the  onJy  evidence  upon  which  the  county  canvassers 
should  act: 

First.  The  statute  declares  that  the  vote  or  "  ballot  shall  be  a 
paper  ticket,  which  shall  contain  written,  or  printed,  or  partly  writ- 
ten and  partly  printed,  the  names  of  the  persons  for  whom  the 
electors  intend  to  vote."     (Section  8,  article  2,  title  4,  of  the  act) 

« 

Second,  The  statute  requires  that  the  district  inspectors  "  shall 
securely  attach  to  a  statement  of  such  canvass  (their  canvass  for  the 
district)  one  ballot  of  each  kind  found  to  have  been  given  for  the 
officers  to  be  chosen  at  such  election,  any  or  either  of  them,  and 
they  shall  in  words  at  full  length  immediately  opposite  such  ballot, 
and  writton  partly  on  such  ballot,  and  partly  on  the  paper  to  which 
it  shall  be  attached,  the  whole  number  of  all  the  bcdlots  that  were 
received  which  correspond  with  the  one  so  attached,  so  that  one  of 
each  kind  of  the  ballots  received  at  such  election,  shall  be  attached 
to  such  paper  with  a  statement  of  such  canvass."  (Section  42, 
article  4,  title  4  of  said  act.) 

Third.  The  last  clause  of  the  same  section,  last  cited,  requires 
that  '*  they  (the  district  inspectors)  shall  also  attach  to  such  paper 
the  original  ballots  rejected  by  them  as  being  defective,  which  were 
given  at  such  election." 

Fourth.  Section  44  of  the  same  title  and  article  last  cited,  pre^ 
sciibes  what  the  statement  of  the  district  inspectors  shall  contain, 
stxd  among  other  things  recjuires  that  it  shall  contain  ^'  at  the  end 
thereof  a  certificate  that  ?ueh  statement  is  correct  in  all  respects." 

Fifth.  The  last  clause  of  the  same  section  requires  that  the  certi- 
ficate shall  be  subscribed  by  the  inspector. 

8i-rth:  Section  48  of  the  same  article  and  title,  requires  that  "  the 
original  statement,  duly  certified,  shall  be  delivered  by  the  inspect- 
ors or  by  one  of  them,  to  be  deputed  for  that  purpose,  to  the  super- 
visor of  the  town  or  ward  within  twenty-four  hours  after  the  same 
?'iall  have  been  subscribed." 
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Seventh.  That  no  district  shall  be  deprived  of  its  vote  through 
defects  or  omissions  shown  by  such  statements.  Section  15  of 
article  1,  title  5,  of  the  act  makes  it  the  duty  of  the  board  of 
county  canvassers  to  send  back  a  defective  statement  by  one  of 
their  number  deputed  for  that  purpose,  to  the  town  canvasssrs, 
to  have  the  same  corrected,  and  to  adjourn  from  day  to  day  till  liis 
return,  not  exceeding  three  days. 

This  statement  of  the  provisions  and  requirements  of  the  statute 
shows  not  only  that  the  Legislature  prescribed  and  limited  the  kind 
of  evidence  which  the  board  of  county  canvassers  should  receive 
and  act  upon,  but  it  also  exhibits  the  great  caution  and  scrupulous 
care  with  which  the  statute  was  drawn.  It  should  be  regarded 
and  administered  by  the  boards  of  county  canvassers  with  the  like 
caution  and  care,  unswayed  by  political  desires  or  personal  pique« 
It  was  unquestionably  the  object  and  design  of  the  Legislature  to 
make  the  statute  so  plain,  and  yet  so  stringent,  as  to  furnish  a  full 
protection  again  the  declaration  of  improper  results,  founded  upon 
constructive  votes,  and  induced  by  political  preferences,  partisan 
feelings,  or  personal  animosities;  and  to  secure,  under  all  circum- 
stances in  which  an  election  may  be  held  —  however  active  the 
political  contest,  or  ardent  the  political  excitement  may  be,  the 
true  and  undoubted  result  of  all  the  legal  and  proper  votes  de- 
posited in  the  ballot-box,  in  a  form  to  impose  confidence  and  com- 
mand obedience.  The  whole  fabric  of  elective  government  rests 
upon  an  inflexible  adherence  to  a  faithful  practice  of  this  principle, 

The  ballot  shall  contain  the  name  of  the  person  for  whom  the 
elector  shall  intend  to  vote;  so  says  the  statute.  The  object  was  to 
procure  from  the  elector  himself  the  written  or  printed  evidence 
of  his  intention;  evidence  to  be  presented  to  the  eye  of  those  v. hose 
rights  or  duty  might  require  them  to  judge  of  and  give  construe^ 
tion  to  it;  evidence  unalterable,  and  by  well  established  rules,  iin- 
explainable  and  not  to  be  contradicted;  evidence  standing  alone, 
its  own  and  only  guide  to  its  application.  If  it  shall  contain  the 
name  of  the  person  for  whom  the' elector  intended  it,  all  well, 
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whether  the  person  be  or  be  not  a  regular  candidate.  If  the  elector, 
for  his  own  reasons,  shall  inscribe  his  ballot  with  a  name-siDailar 
to,  but  not  that  of  a  candidate,  it  is  his  pwn  business.  If  he  shall 
ui^fortunately  err  in  the  name  which  he  writes  or  prints  on  his 
ballot,  it  is  his  misfortune.  In  either  case  he  must  abide  by  it,  and 
no  one  else  has  a  right  to  complain.  In  neither  case  has  the  candi- 
date a  right  to  claim  it,  and  say  "  that  means  me."  If  he  should 
make  the  claim,  ask  him  the  question,  "  do  you  own  the  name? " 
He  would  not  dare  answer  "  yes,"  for  that  would  admit  that  all 
other  votes  given,  bearing  his  name,  were  wrong;  such  answer 
would  be  untrue,  for  the  name  would  not  be  the  name  of  his  person. 
Tn  short,  if  the  ballot  does  not  contain  the  name  of  the  candidate  it 
cannot  be  legally  allowed  to  him.  Now  what  is  the  proper  mean- 
ing of  the  word  "  name,"  as  used  and  intended  in  this  statute  under 
such  a  construction  as  it  should  receive  in  view  of  its  objects  and  of 
the  manifest  care  and  caution  with  which  it  was  made?  Certainly 
nothing  less  than,  or  different  from,  the  full  designation  of  the 
individual  as  he  would  himself  write  it,  distinguishing  him  from 
every  other  person.  Such  must  be  the  construction  of  the  word 
"  name,"  as  used  in  the  statute;  for  it  was  the  design  of  the  statute 
to  require  a  ballot  which  would  thus  unquestionably  distinguish 
and  designate  the  person  for  whom  it  should  be  given  from  all 
others. 

Apply  this  construction  to  the  case  under  consideration ;  suppose 
the  sitting  member  should  be  asked  for  his  full  autograph,  he  would 
doubtless  write  it  "  John  D'  L'  Montanye,"  for  that  is  the  name 
which  he  claims,  and  uses,  and  by  which  he  is  known  and  dis- 
tinguished, and  was  voted  for.  His  certificate  of  election  contains 
that  name,  and  he  appears  and  takes  his  seat  and  oath  of  office 
under  it.  He  acknowledges  no  initial  V,  in  his  name.  He  is  too 
much  of  a  Frenchman  to  be  Dutch  enough  for  that,  notwithstand- 
ing he  comes  from  the  neighborhood  of  Esopus.  How,  then,  can 
a  ballot  containing  the  name  "John  V.  L.  Montanye"  be  legally 
so  altered  cr  changed  (not  in  fact,  but  by  construction),  as  to  read 
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"John  D.  L.  Montanye?"  It  cannot  be  done,  unless  the  letters 
V  and  D  shall  be  transposed  in  their  uses  in  the  language,  and 
periods  and  apostrophes  shall  be  substituted  for  each*"  other.  "Writ- 
ten language  is  not  so  flexible,  Y  is  not  D,  nor  is  it  possible  for  it  in 
its  proper  use  as  an  initial,  to  indicate  the  same  name;  and  the  well 
established  rules  of  written  evidence  forbids  the  transmutation  per- 
formed by  the  board  of  county  canvassers.  The  similarity  or 
identity  even  of  the  remaining  part  of  the  name,  cannot  avoid  or 
change  the  rule  of  evidence  controlling  it,  nor  can  the  fact  that  J. 
D.  L.  Montanye  was  a  regular  candidate  avail  against  its  appli- 
cation. The  ballot  must  stand  alone;  it  is  the  vote,  the  act  of  one 
man.  The  votes  of  others,  no  matter  what  the  number  may  be, 
cannot  aid  in,  or  change  the  construction  of  it.  There  is  no  legal 
connection  between  them;  my  vote  is  not  yours,  nor  yours  mine; 
my  vote  cannot  be  construed  by  yours,  nor  yours  by  them  all  put 
together.  The  attempt  to  do  it  would  be  folly,  and  the  effect,  if 
successful  (as  in  this  case)  might  be  falsehood.  The  like  rule 
applies  to  the  two  ballots  containing  the  name  "  J.  D.  L.  Mon- 
tanye.'' How  did  the  board  of  county  canvassers  know  that  the 
"J."  in  each  of  Aose  ballots  stood  for  "John? "  J.  does  not  al- 
ways stand  for  John.  There  are  a  score  of  names  with  that  initial; 
suppose  these  ballots  shown  to  a  stranger,  he  would  not  have  known 
whether  the  J.  stood  for  James,  or  Joseph,  or  Jacob,  or  Joshua,  or 
Jeremiah,  or  Jared,  or  Jethro,  or  Jedutham,  or  Jehosaphat,  or  John, 
or  any  other  equally  euphonious  name  beginning  with  J;  nor 
whether  the  J.  in  each  case  meant  the  same  name  or  person;  nor 
could  he  have  ascertained  without  parol  evidence,  obtained  from  the 
voter,  or  from  some  person  who  knew  his  intention.  The  mem- 
bers of  the  board  of  county  canvassers,  were,  in  the  performance 
of  their  duty  as  such  board,  to  look  upon  and  judge  of  those  bal- 
lots as  strangers  to  all  parties,  personal  and  political.  Had  they 
done  so,  they  would  have  had  no  evidence  to  guide  them  to  the 
conclusion  which  they  adopted,  that  the  J.  on  each  of  these  ballots 
meant  John.     The  same  rule  applies  to  the  vote  given  for  I.  L. 
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Hasbrouck;  I.  does  not  always  indicate  Isaac;  one  vote  was  given 
for  "  John  Montanye,"  which  was  allowed  to  John  D.  L.  Mon- 
tanye,  the  sitting  member.  This  vote  was  allowed  to  him  at  the 
expense  of  the  proudest  part  of  his  cognomen,  as  well  as  in  viola- 
tion of  the  rules  of  written  evidence  before  stated.  Montanye,  is 
no  more  the  name  of  D.  L,  Montanye,  than  Buren  is  of  V<m 

m 

Buren  —  than  Connell  is  O'Connell,  or  Fayette  is  La  Fayette, 
whose  name  by  the  way  was  De  La  Fayette,  precisely  the  prefix  ab- 
breviated in  the  name  of  Mr.  D.  L.  Montanye,  a  very  common 
abbreviation  in  writing  French  names.  The  prefix  D'L'  is  com- 
mon to  all  the  family  bearing  the  name,  which  may  be,  and  doubt- 
less is,  for  the  sake  of  brevity  and  ease  of  pronounciation  among 
persons  speaking  exclusively  the  English  language,  frequently 
called  "  Montanye;  "  some  from  long  neglect  of  its  use  in  speak- 
ing, may  have  dropped  it  in  writing  the  name,  but  not  so  with  the 
sitting  member,  or  his  immediate  connexions,  as  he  admits. 

If  the  minority  of  your  committee  arc  correct  in  the  constructioni 
of  the  word  "  name,"  as  used  in  the  statute  (and  they  submit  that 
it  is  the  only  rule  that  will  insure  certainty  and  safety),  then  thel 
board  of  county  canvassers  plainly  erred  in  allowing  to  either  candii 
date  any  of  the  imperfect  votes  mentioned.  If ,  for  the  sake  of  ob-i 
taining  votes,  contractions  and  inferences  could  change  V  into  D  — H 
make  J  beyond  a  doubt,  mean  John,  and  I  mean  Isaac,  and  renden 
visible  W  JJ  where  they  never  were;  then  the  same  causes  mighty 
with  the  same  reason  and  propriety,  change  John  into  Isaac,  and 
allowed  to  the  contestant  the  benefit  of  the  two  votes  given  for 
John  L.  Hasbrouck;  that  would  have  elected,  as  the  regular  voted 
did  elect  him,  a  member  of  the  Assembly.  The  rule  presented  byi 
the  minority  of  your  committee  does  not  militate  Against  the  in-l 
st  ructions  of  the  Secretary  of  State,  to  allow  votes  given  by  well 
known  abbreviations  as  Geo.  for  George,  and  Thos.  for  Thomas^ 
Such  votes  apply  as  certainly  to  the  individuals  as  if  the  name  was 
fully  written,  and  certainty  is  the  object  sought  by  the  statute.        ! 

But  supposing,  for  the  sake  of  the  argument,  that  the  board  of 
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county  canvassers  possessed  the  right  and  power  to  alter  or  extend 
by  construction,  the  language  or  meaning  of  those  imperfect  votes, 
then  the  question  arises,  had  the  board  the  necessary  evidence  be^ 
fore  them,  to  authorize  them  to  consider  those  votes  at  all?  or,  in 
other  words,  had  the  board  jurisdiction  to  take  cognizance  of  them 
in  the  manner  in  which  they  were  presented?  Had  they  the  evi- 
dence required  by  the  statute  under  which  they  were  acting,  to  show 
that  any  votes  containing  such  names  were  in  fact  given?  The 
minority  of  your  committee  are  of  the  opinion  that  they  had  not. 
The  statute  requires  that  the  defective  ballots  shall  be  attached  to 
the  original  statements  made  and  returned  by  the  district  inspectors. 
The  object  of  that  provision  is  clear,  and  is  founded  upon  anothec 
well-established  rule  of  evidence,  that  is,  that  parol  evidence  shall 
not  be  received  or  admitted,  to  prove  the  contents  of  any  written 
or  printed  instrument,  but  that  the  instnuuent  itself  must  be  pro- 
duced. The  vote  itself  is  the  best,  yea,  the  only  proper  evidence  of 
its  contents,  and  with  that  view  of  it  the  statute  requires  the  vote 
to  be  returned  for  the  inspection  of  the  board  of  county  canvassers. 
It  may  be  said  that  the  statement  of  the  district  inspectors  is  writr 
ten  evidence  of  the  contents  of  the  vote.  Tliat  cannot  properly  be 
so,  for  it  is  against  the  requirement  of  tlie  statute  and  the  principle 
on  which  it  is  founded.  Such  statement  is  mere  parol  evidence, 
sufficient,  it  is  true,  to  prove  the  fact  that  the  vote  was  given,  and 
its  identity,  when  produced,  facts  properly  provable  by  parol,  but 
not  of  its  contents.  Those  can  only  be  shown  by  its  production  and 
exhibition.  It  is  true  that  the  district  inspectors  act  under  oath, 
but  that  does  not  change  the  rule  establishing  the  degree  of  evi- 
dence required  by  the  statute,  however  true  their  statement  may  be. 
A  witness  in  court  mav  swear  with  entire  aceuracv  to  the  contents 
of  a  written  instrument  in  his  possession,  and  even  give  a  literal 
copy,  yet  it  would  not  be  received,  because  the  instrument  itself 
containing  a  higher  degree  of  evidence  would  be  within  reach. 
His  evidence  would  be  good  to  prove  the  exi-^tence  of  the  paper, 
but  not  the  contents  of  it,  the  cases  are  parallel.     The  same  prin- 
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ciple  is  seen  in  the  provision  requiring  one  of  each  of  several  like 
votes  given,  to  be  attached  to  the  statement  of  the  district  inspectors. 
In  that  case,  the  contents  of  all  are  seen  by  the  contents  of  the  vote 
returned.  That  there  may  be  no  error  or  change  committed,  part 
of  the  statement  returned  must  be  written  upon  the  ballot  attached.. 

That  being  done,  the  inspector's  statement  is  evidence  of  the  num-i 
ber  of  like  votes  given. 

It  was  contended  bv  the  counsel  for  the  sitting  member,  that  the 
statute  requiring  the  return  of  the  ballot  itself  was  merely  directory, 
and  that  a  non-compliance  did  not  prohibit  the  board  of  county  can-* 
vassers  from  considering  the  votes  as  described  in  the  statements 
of  the  district  inspectors. 

What  has  already  been  said,  shows  that  such  a  position  cannot  be 
correct;  that  it  stands  in  direct  opposition  to  the  design  and  purpose 
of  the  statute,  and  beside,  the  statute  is  in  terms  mandatory,  and  the 
object  of  the  mandate  is  to  procure  the  best  evidence,  a  sort  of  sulh 
poena  duces  tecuin,  to  bring  the  ballot,  for  a  disobedience  whereof, 
the  district  inspectors  would  be  liable  to  an  action  on  the  case,  at 
the  suit  of  any  party  injured  thereby. 

A  brief  reference  to  several  other  provisions  of  the  statute  having 
reference  to  the  same  design,  certainty,  will  show  the  fallacy  of  this 
position  so  assumed  by  the  sitting  member.  Suppose  no  ballots  ab 
all  should  be  attached  to  a  statement  of  the  district  inspectors  as 
required  by  the  statute,  could  the  board  of  county  canvassers  con- 
sider and  canvass  the  votes  according  to  the  contents  of  it?  Clearly 
they  could  not.  Suppose  such  a  statement  should  not  contain  the 
certificate  that  it  was  ^*  correct  in  all  respects,"  as  required  by  the 
statute,  could  it  be  received,  and  the  votes  specified  in  it  be  allowed 
by  the  board  of  county  canvassers?  Clearly  they  could  not. 
Again,  suppose  that  such  a  statement  should  not  be  subscribed  by 
the  district  inspectors,  as  required  by  the  statute,  could  it  be  pre- 
tended  that  it  should  be  received  and  considered  at  all?  The  very 
mention  of  such  a  proposition  shows  how  absurd  and  preposterous  it 
is.  Yet  the  requirements  of  the  statute  is  alike  mandatory  in  each 
case,  and  any  principle  which  would  dispense  with  one,  would  dis- 
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pense  with  all.  There  is,  however,  still  another  provision  in  the 
statute,  showing  the  correctness  of  the  opinion  of  the  minority  of 
your  committee  on  this  subject. 

They  now  refer  to  the  provisions  that,  "  if  it  shall  clearly  appear 
to  the  (county)  canvassers,  that  in  any  statement  produced  to» 
them,  certain  matters  are  omitted  in  such  statement  which  should 
have  been  inserted,  or  that  any  mistakes  which  are  clerical  merely 
exist,  they  shall  cause  "  it  to  be  sent  back  to  the  district  inspectors 
for  porrection." 

This  shows  conclusively  that  the  board  of  county  canvassers  can- 
not consider  an  imperfect  statement,  else  why  send  it  back  for  cor- 
rection? It  further  shows  that  they  cannot  be  allowed  to  correct 
even  a  clerical  error  in  such  statement,  but  it  must  be  sent  back  for 
correction.  It  establishes  beyond  a  question  that  the  full  statutory 
evidence  must  be  produced  before  the  county  canvassers,  and  that 
they  have  no  right  to  consider  any  other  or  to  supply  defects  by  the 
contents  of  imperfect  statements,  or  by  inferences  and  constructions- 
Indeed,  without  these  authorities  and  arguments  in  support  of  this 
position,  the  general  rule  of  law  applicable  to  all  like  jurisdictions 
and  proceedings  would  alone  sustain  it.  It  is  a  settled  doctrine  ofi 
law  that  officers  created  by  a  statute  conferring  upon  them  special 
and  limited  jurisdiction,  for  a  specific  object  or  class  of  objects,  and 
prescribing  the  mode  of  its  exercise,  must  pursue  such  exercise  of  it 
strictly  within  the  limits  of  the  power  given,  and  according  to  the 
mode  and  form  prescribed  by  such  statute.  Such  a  statute  is  to  be 
strictly  construed,  and  no  power  or  authority  is  given  by  it  beyond 
the  plain  meaning  and  object  thereof,  as  expressed  by  its  terms;  all 
acts  of  such  officers  out  of  the  mode  and  beyond  the  terms  of  the 
law  giving  the  power  and  jurisdiction,  are  coram  non  judice  and 
void.  The  board  of  county  canvassers  were  created  by  statute  and 
must  be  viewed  as  possessing  only  such  a  specific  limited  jurisdiction; 
and  the  mode  of  performing  their  duties,  and  the  kind  of  evidence 
upon  which  they  may  act,  are  minutely  prescribed  by  the  statute 
creating  such  board. 
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For  these  reasons  the  minority  of  your  committee  are  of  opinion 
that  the  board  of  county  canvassers  erred  in  counting  the  said 
imperfect  or  defective  votes  in  the  absence  of  the  ballots  themselves, 
even  though  they  would,  if  present,  have  been  allowed. 

Were  these  such  defective  votes  as  were  contemplated  by  the 
Legislature  in  the  passage  of  that  act?  .  It  may  be  questionable 
whether  those  ballots  containing  a  full  name  are  such. 

Those  containing  only  the  initials  of  the  Christian  name  are 
clearly  defective  —  defective  in  name;  in  the  only  evidence  of  in^ 
tention,  and  those  should  all  have  been  attached  to  the  statements 
and  returned.  ' 

Those  containing  a  full  name  were  defective,  for  the  purposes 
for  which  they  were  claimed  and  used.  So  far  they  were  defective, 
but  if  they  contained  the  designation  of  office  and  a  full  name  so 
as  not  to  be  defective  in  view  of  the  statute,  then  one  of  each  kind 
of  such  ballots  should  clearly  have  been  returned  attached  to  the 
statement  and  written  upon  according  to  the  other  provisions  of  the 
statute.  They  were  of  kinds  different  from  any  other  kind  found 
in  the  box,  and  the  statute  says  that  one  of  eaeh  kind  shall  be  at-j 
tached,  etc.  So  it  matters  not,  so  far  as  the  principle  of  evidence 
upon  which  the  whole  question  rests  is  concerned,  whether  they 
shall  be  deemed  defective  or  a  separate  kind  of  votes. 

Mr.  Hasbrouck,  the  contestant,  conceives  that  the  rights  of  the 
people  of  Ulster  county  have  been  violated  by  the  board  of  county 
canvassers,  in  refusing  him  the  certificate  of  election  as  a  member 
of  the  Assembly,  and  he  therefore  prays  that  the  Assembly  in  the 
exercise  of  its  constitutional  powers  and  duties  will  correct  the  error, 
admit  him  to  the  seat  to  which  the  same  people  elected  him,  and 
thus  at  the  earliest  practicable  day  repair  the  injury  occasioned  by 
that  violation. 

The  certificate  held  by  Mr.  D'  L'  !Montanye  is  prima  facie  evi-^ 
dence  of  his  election,  and  to  oust  him  and  admit  the  contestant,  it> 
is  necessarv  to  show  bv  evidence  that  such  certificate  is  founded  on 
error  or  tainted  with  fraud,  or  both. 
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The  evidence  to  show  that  it  is  founded  in  error  and  exhibiting 
the  facts  therein  before  stated  is  contained  in  the  protest  in  writing 
made  by  the  minority  (six  in  number)  of  the  board  of  county  can- 
vassers, against  the  determination  of  such  board,  awarding  to  Mr. 
D^  L'  Montanye  the  said  certificate,  the  contents  of  which  protest 
are  admitted  by  the  sitting  member  to  be  true. 

It  has  been  supposed  by  some,  that  the  Assembly,  in  the  exercise 
of  its  constitutional  power  and  duty  in  cases  like  this,  were  above, 
and  might  disregard  the  strict  provisions  of  the  election  law.  A 
little  examination  will  show  that  such  an  idea  is  untenable  iw 
reason  and  too  dangerous  to  be  acted  upon.  ShouTd  it  be  so  acted 
upon,  the  whole  question,  with  all  the  rights  of  the  people,  the 
administration  of  which  the  question  involves,  would  be  left  to  the 
mercy  of  unrestrained  despotic  power,  subject  to  extraneous  in- 
fluences, and  liable  to  be  controlled  by  the  improper  action  of 
party  spirit. for  the  purpose  of  sustaining  party  supremacy. 

It  was,  doubtless,  in  view  of  the  danger  of  an  improper  assump-^ 
tion  and  exercise  of  power  by  either  branch  of  the  Legislature  in 
cases  like  this,  that  the  recent  convention  submitted  a  change  in 
the  terms  of  the  new  Constitution,  regarding  this  subject  with  the 
apparent  intention  of  bringing  the  exercise  of  the  power  within 
the  limits  and  control  of  existing  law,  so  far  as  the  evidence  upon 
which  action  is  to  be  had  is  concerned.  The  old  Constitution 
merely  provided  that  "  each  house  should  be  the  judge  of  the 
qvalifications  of  its  own  members."  The  new  Constitution  prow 
vides  "  that  each  house  shall  be  the  judge  of  the  elections,  returns^ 
and  qualifications  of  its  own  members."  Under  the  old  Constitu-f 
tion,  the  House  always,  as  occasion  presented,  took  cognizance,! 
and  properly,  of  the  elections  and  returns  of  its  members,  as  coni 
stituting  the  evidence  of  qualification;  but  in  considering  such 
elections  and  returns,  it  was  doubtful  in  the  minds  of  some  whether! 
the  law  should  limit  and  control  the  evidence,  or  the  evidence, 
regardless  of  the  law,  should  form  the  basis  of  action.  Now,  under 
the  new  Constitution,  it  is  thought  that  in  all  cases  of  the  kind,  in 
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which  the  question  depends  upon  the  elections  and  returns  (as  it 
<loes  in  this  case),  the  House  is  bound  to  consider  those  elections 
and  returns  according  to,  and  controlled  by,  the  laws  under  which 
they  are  held  and  made.  What  is  understood  by  the  terms  *'  elec- 
tions and  returns? "  Undoubtedly  such,  and  only  such  as  are 
known,  conducted  and  made  by  the  authority  and  in  the  manner 
prescribed  by  law.  Then  if  the  House  is  bound  to  consider  the 
elections  and  returns  subjected  to  the  provisions  of  the  laws  under 
which  they  are  conducted  and  made,  then  all  the  statutory  pro- 
visions contained  in  the  law  regulating  the  evidence  and  allowance 
of  votes,  are  equally  as  applicable  to  the  House  as  to  the  board  of 
county  canvassers.  It  is  manifestly  proper  that  it  should  be  so. 
It  is  the  operation  of  law  that  provides  for  eleotions  and  election 
returns. 

It  is  by  this  tenure  that  the  members  of  this  House  hold  the 
constitutional  power  to  judge  of  them.  The  terms  of  the  Consti- 
tution itself  has  sanctioned  the  law,  and,  in  effect,  declared  it,  in  its 
operations,  proper,  safe  and  efficient,  and  in  force.  Can  the 
House,  then,  in  the  exercise  of  its  full  constitutional  power,  legally 
and  properly  allow  to  either  one  of  its  members,  or  a  contestant, 
votes  that  do  not  contain  his  name?  It  may  do  so,  and  from  the 
act  there  is  no  appeal;  but  it  would  be  usurpation.  Can  the  House 
allow  votes  without  the  proper  and  required  statutory  evidence  that 
they  were  given,  or  at  least  the  proof  that  such  evidence  was  fur- 
nished to  the  board  of  coimty  canvassers?  The  House  may  do  it, 
but  the  act  would  be  usurpation.  Before  it  should  do  the  latter, 
it  should  pass  an  act  to  repeal  all  legal  restraints  upon  boards  of 
county  canvassers.  And  before  they  venture  upon  the  former,  they 
should  pass  an  act  to  allow  each  of  its  members  to  assume  all  such 
names  as  may  be  necessary  to  apply  to  a  sufficient  number  of  votes 
to  insure  his  seat  under  all  circumstances. 

The  minority  of  your  committee  offer  the  following  resolutions: 
Resolved,  That  John  D*  JJ  Montanve  is  not  entitled  to  the  seat 
in  this  House  now  occupied  bjr  him. 
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Resolved,  That  Is^^ac  L.  Hasbrouck  is  entitled  to  the  seat  in  this 
House  now  occupied  by  John  W  U  Montanye. 

All  of  which  is  respectfully  submitted. 

ROBT.  D.  WATSON. 
N.  RAPLEE. 
Assembly  Documents,  1847,  No.  17. 
On  motion  of  Mr.  T.  Smith, 

Ordet'edy  That  the  said  report  be  laid  upon  the  table  and  printed. 
Assembly  Journal,  1847,  vol.  1,  page  114. 

Committee  of  the  Whole. 

In  Assembly,  January  27,  1847. 

On  motion  of  Mr.  T.  Smith,  the  House  then  resolved  itself  into 
a  committee  of  the  whole  on  the  special  order  of  the  day,  the  report 
of  the  committee  on  privileges  and  elections,  on  the  petition  of 
Isaac  Ix  Hasbrouck,  praying  to  be  admitted  to  the  seat  in  this 
House  now  occupied  by  John  D.  L.  Montanye  as  a  naember  of  this 
House,  and  after  some  time  spent  thereon  Mr.  Speaker  resumed 
the  chair,  and  Mr.  Crosby,  from  the  said  committee,  reported  prog- 
ress, and  asked  for  and  obtained  leave  to  sit  again. 
Assembly  Journal,  1847,  vol.  1,  page  168. 

Committee  of  the  Whole. 

In  Assembly,  January  28,  1847. 

On  motion  of  Mr.  J.  Smith,  the  House  resolved  itself  into  a  com- 
mittee of  the  whole  on  the  special  order,  the  reports  of  majority 
and  minority  of  the  committee  on  privileges  and  elections  on  the 
petition  of  Isaac  L.  Hasbrouck,  praying  to  be  admitted  to  the  seat 
a?  a  member  of  the  Assembly,  now  occupied  by  Mr.  John  D.  L. 
Montanye;  and  after  some  time  spent  thereon,  Mr.  Speaker  re- 
sumed the  chair,  and  Mr.  Crosby,  from  the  said  committee,  re- 
ported progress  and  asked  for  and  obtained  leave  to  sit  again. 
Assembly  Journal,  1847,  vol.  1,  page  169. 
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Committee  of  the  Whole. 

In  Assembly,  January  29,  1847. 

On  motion  of  Mr.  T.  Smith,  the  House  then  resolved  itself  into 
a  committee  of  the  whole  on  the  special  order  of  the  day,  the  reports 
of  the  majority  and  minority  of  the  committee  on  privileges  and 
elections,  on  the  petition  of  Isaac  L.  Hasbrouck,  praying  to  be 
admitted  to  the  seat  in  this  House  now  occupied  by  John  D.  L. 
Montanye  as  a  member  of  Assembly;  and  after  some  tinae  spent 
thereon  Mr.  Speaker  resumed  the  chair,  and  Mr.  Crosby,  from  the 
said  committee,  reported  progress  and  asked  for  leave  to  sit  again. 

Leave  to  Sit  Again  Denied. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
grant  the  said  leave,  and  it  was  determined  in  the  negative. 

John  D.  L.  Montanye  Entitled  to  His  Seat. 

Mr.  Blodgett  moved  that  the  House  do  agree  to  the  resolutions 
heretofore  offered  by  the  majority  of  the  committee  on  privileges 
and  elections  in  the  words  following,  to  wit: 

Resolved,  That  Isaac  L.  Hasbrouck  is  not  entitled  to  the  seat  as 
member  of  Assembly  from  the  county  of  Ulster,  now  occupied  by 
John  D.  L.  Montanye,  and  that  the  petitioner  have  leave  to  with- 
draw his  petition. 

Resolved,  That  John  D.  L.  Montanye  is  entitled  to  the  seat  now 
occupied  by  him  as  member  of  Assembly. 

Mr.  Perkins  moved  to  amend  the  said  resolution  by  striking  out 
all  after  the  word  "  resolved,"  in  the  first  resolution,  and  insert  the 
words  following,  to  wit: 

That  John  D.  L.  Montanye  is  not  entitled  to  the  seat  now  occu- 
pied  by  him.  ! 

Resolved,  That  Isaac  L.  Hasbrouck  is  entitled  to  the  seat  now 
occupied  by  John  D.  L.  Montanye. 

Mr.  Walsh  called  for  the  previous  question. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
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second  the  call  for  the  previous  question,  and  it  was  determined 
in  the  affirmative. 

Mr.  Speaker  put  the  question:  "  Shall  the  main  question  be  now 

« 

put?  "  and  it  was  determined  in  the  affirmative. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  the  said  resolutions  heretofore  offered  by  a  majority  of  the  com- 
mittee on  privileges  and  elections. 

Mr.  T.  Smith  called  for  a  division  of  the  question. 

Mr.  Montanye  Awarded  the  Seat. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
the  first  resolution  in  the  words  following,  to  wit: 

Resolved,  That  Isaac  L.  Hasbrouck  is  not  entitled  to  the  seat  as 
member  of  Assembly  from  the  county  of  Ulster,  now  occupied  by 
John  D.  L.  Montanye,  and  that  the  petitioner  have  leave  to  with- 
draw his  petition. 

And  it  was  determined  in  the  affirmative. 

Ayes  71.     Nays  47. 

Mr.  Speaker  then  put  the  question  whether  the  House  would 
agree  to  the  said  second  resolution,  in  the  words  following,  to  wit: 

Resolvedy  That  John  D.  L.  Montanye  is  entitled  to  the  seat  now 
occupied  by  him  as  member  of  Assembly. 

And  it  was  determined  in  the  affirmative. 

Ayes  70.     Nays  49. 

Mr.  Comwell  moved  that  the  House  do  reconsider  the  vote 
Tipon  the  said  resolutions,  and  called  for  the  previous  question 
thereon. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
the  said  motion,  and  it  was  determined  in  the  negative. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
second  the  call  for  the  previous  question,  and  it  was  determined  in 
the  affirmative. 

Mr.  Speaker  then  put  tlie  question:  "  Shall  the  main  question  be 
now  put?  '*  and  it  was  determined  in  the  affirmative. 
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Mr.  Speaker  then  put  the  question  whether  the  House  would 
agree  to  the  said  motion  of  Mr.  Cornwell.  and  it  was  determined 
in  the  negative. 

Ayes  39.     Nays  72. 

On  Allowance  of  Mileage  and  Pee  Diem  to  Mr.  Hasbkouck. 

In  Assembly,  January  29,  1847. 

Mr.  T.  Smith  oifered,  for  the  consideration  of  the  House,  a 
resolution  in  the  words  foUow^ing,  to  wit: 

Resolved,  That  there  be  paid  out  of  the  contingent  fund  of  this 
House,  for  each  day  the  said  Hasbrouck  has  been  in  attendance 
prosecuting  his  claim  to  a  seat  in  this  House;  also  his  mileage  to 
and  from  his  place  of  residence. 

Mr.  Develin  moved  to  amend  the  said  resolution  by  adding  the 
following  words,  to  wit:  "  And  the  expenses  which  the  contestant 
has  actually  incurred  in  prosecuting  his  claim  to  the  seat  occupied 
by  John  D.  L.  Montanye  as  member  of  the  Assembly. 

Mr.  T.  'Smith  moved  to  amend  the  said*  amendment  of  Mr. 
Develin  by  adding  the  following  words,  to  wit: 

And  also,  that  John  D.  L.  Montanye  be  paid  in  like  manneir  the 
expenses  actually  incurred  by  him  in  the  investigation  of  the  be- 
fore mentioned  case. 

Mr.  Speaker  then  put  the  question  whether  the  House  would 
agree  to  the  said  amendment  of  Mr.  T.  Smith,  and  it  was  deter- 
mined in  the  negative. 

The  question  then  recurring  on  the  amendment  offered  by  Mrj 
Develin, 

Mr.  Potts  moved  that  the  resolution  and  amendment  be  referred! 
to  the  committee  on  the  judiciary  to  report  to-morrow. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  the  said  motion,  and  it  was  determined  in  the  affirmative. 
Assembly  Journal,  1847;  vol.  1,  pages  173,  174,  175,  176,  177i 

and  178. 
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Eeport  of  Committe|3  ox  the  ^udioiary^  Relative  to  Mileage. 
AND  Pee  Diem  of  Isaac  L.  IlASBitoucK. 

In  Assembly,  January  3,  1847- 

Mr.  Potts,  from  the  committee  on  the  judiciary,  to  which  wast 
referred  the  resolution  and  amendments  relatiAC  to  tlie  payment  tol 
Isaac  L.  Hasbrouck  of  per  diem  and  mileage,  in  prosecuting  hi^ 
claim  to  a  seat  in  this  House  as  member  of  Assembly,  reported 
favorably  thereto,  and  asked  leave  to  bring  in  a  bill. 

Leave  Granted  to  Bring  in  a  Bill. 

Leave  being  granted,  Mr.  Potts  accordingly  brought  in  the  said 
bill,  entitled  "  An  act  granting  per  diem  and  mileage  to  Isaac  L 
Hasbrouck  while  prosecuting  his  claim  to  a  seat  as  member  of  As-i 
sembly  in  the  place  of  John  D.  L.  Montayne,"  which  was  read  the 
first  time,  and,  by  unanimous  consent,  was  also  read  a  second  time, 
and  committed  to  a  committee  of  the  whole  House. 

By  unanimous  consent,  the  House  resolved  itself  into  a  committed 
of  the  whole  on  the  bill  entitled,  "  An  act  granting  per  diem  andl 
,  mileage  to  Isaac  L.  Hasbrouck,  while  prosecuting  his  claim  to  a  seat) 
as  member  of  Assembly,  in  the  place  of  John  D.  L.  Montayne;  '^ 
and  after  some  time  spent  thereon,  Mr.  Speaker  resumed  the  chair, 
and  Mr.  Comwell,  from  the  said  committee,  reported  that  the  com- 
mittee  had  gone  through  the  said  bill,  made  sundry  amendments 
thereto,  and  as  amended,  reported  the  same  complete. 

Mr.  Speaker  put  the  question,  whether  the  House  w^ould  agree 
to  the  said  report,  and  it  was  determined  in  the  affirmative. 

On  motion  of  Mr.  Bumell, 

Orderedy  That  the  said  bill  be  read  the  third  time. 

By  unanimous  consent  the  said  bill  was  then  read  the  third  timd 
«nd  passed.     ) 

Ayes,  105.    Nays,  000. 

Assembly  Journal,  1847,  vol.  1,  pages  182,  183, 
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Bill  Passed  the  Senate. 

In  Assembly,  February  10,  1847. 

A  message  from  the  Senate  was  received  and  read,  informing  that 
they  had  passed  the  bill  therewith  returned,  entitled  "An  act 
granting  per  diem  and  mileage  to  Isaac  L.  Hasbrouck  while  prosci 
cuting  his  claim  to  a  seat  as  member  of  Assembly,  in  the  place  of 
John  D.  L.  Montanve,"  without  amendment. 

Ordered,  That  the  clerk  deliver  the  said  bill  to  the  Governor. 
Assembly  Journal,  1847,  vol.  1,  page  263. 


*  Case  of  Morgan  Johnson  and  Solomon  Moss. 

FiBST  District  Nia<;ara  CorxTY  —  Petition  of  Morgan  John- 
son Presented. 

In  Assembly,  January  5,  1848. 

lir.  Ransom  presented  the  petition  of  Morgan  Johnson,  claiming  ai 
seat  as  member  of  this  Assembly  from  district  number  two  in  thei 
county  of  Niagara,  which  was  read  and  referred  to  the  committed 
on  privileges  and  elections. 

Assembly  Journal,  1848,  page  34. 

Report  in  Part   of  Committee  on  Privileges  and  Elections 
—  Committee  ask  Power  to  Send  for  Persons  and  Papers. 

'Mr.  Raymond,  from  the  committee  on  privileges  and  elections,  toi 
which  was  referred  the  petition  of  Morgan  Johnson,  praying  for  thei 
fieat  occupied  by  Solomon  ^foss,  as  a  member  of  this  House,  reported 
in  part,  and  offered  for  the  consideration  of  the  House  a  resolution/ 
in  the  words  following,  to  wit: 

Resolved,  That  the  committee  on  privileges  and  elections,  id 
which  was  referred  tlie  petition  of  Morgan  Johnson,  claiming  the 
€eat  as  a  member  of  Assembly  now  held  by  the  Honorable  Solomon 
Moss,  from  the  second  district  of  the  county  of  Niagara,  be  and  i^ 
hereby  authorized  to  send  for  all  and  every  such  person  and  paper 
as  in  their  judgment  may  be  necessary  for  the  full  investigation  of 
the  matter  so  referred  to  them. 
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Substitute  Offered. 

Mr.  Coe  offered  the  following  as  a  substitute  for  the  said  resolu^ 
tion,  which  was  accepted  by  Mr.  Raymond,  to  wit:  i 

County  Judge  Authorized  to  Take  Testimony,  Pursuant  to 

Statute. 

Resolved,  That  the  standing  committee  on  privil^es  and  elec-i 
tions  are  hereby  instructed  to  receive  testimony,  which  shall  be 
taken  before  the  county  judge  of  Niagara  county,  in  relation  td 
the  contested  seat  of  one  of  the  members  of  this  House  from  said 
county,  in  pursuance  of  the  provisions  of  title  fifth,  chapter  seventh^ 
of  part  first,  of  the  Revised  Statutes.  I 

Debate  was  had  thereon,  when  Mr.  Pruyn  moved  that  the  said 
resolution  be  laid  on  the  table. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  td 
the  said  motion  of  Mr.  Pruyn,  and  it  was  determined  in  the  affirma*< 
five. 

Assembly  Journal,  1848,  pages  128,  129. 

County  Judge,  Niagara  County  —  Communication  From. 

In  Assembly,  jPebTiiary  15, 1848. 

A  communication  from  the  county  judge  of  Niagara  county, 
addressed  to  the  clerk,  in  relation  to  the  seat  of  Mr.  Moss,  contested 
in  this  House  by  Morgan  Johnson,  from  the  county  of  Niagara,' 
was  received  and  read  in  the  words  following,  to  wit: 

To  the  Cleric  of  the  Assembly  of  the  State  of  New  York: 

Sir. —  In  obedience  to  the  statute  in  such  case  made  and  pro4 

vided,  I  enclose  to  you  the  accompanying  evidence  taken  before 

me  in  the  matter  of  the  contest  by  Morgan  Johnson  of  the  election 

of  Solomon  Moss,  as  a  member  of  the  Assembly  of  this  State. 

Very  respectfully,  etc., 

H.    GARDNER 
LocKPORT,  Fehimary  8,  1848. 

Assembly  Documents,  1848,  No.  147. 
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Ordered,  That  the  said  communication  be  referred  to  the  com- 
mittee on  privileges  and  elections. 

Assembly  Journal,  1848,  page  379. 

Eepoet  of  Majority  of  the  Committee  on  Privileges  ani> 

Elections. 

•  In  Assembly,  March  23,  1848. 

Mr.  Raymond,  from  the  committee  on  privileges  and  elections, 
to  which  was  referred  the  petition  of  Morgan  Johnson,  praying  for 
the  seat  in  this  House  as  a  member  of  Assembly  from  the  second 
Assembly  district  in  the  county  of  Niagara,  now  occupied  by  Solo-» 
mon  Moss,  reported  as  follows,  to  wit:  i 

Report  of  the  Majority  of  the  Committee  on  Privileges  ani> 
Elections,  on  the  Petition  of  Morgan  Johnson,  Praying 
for  the  Seat  in  the  House  of  Assembly  now  Occupied  by 
Solomon  Moss. 

Mr.  Raymond,  from  a  majority  of  the  committer  to  which  was 
referred  the  petition  of  Morgan  Johnson,  praying  for  the  seat  iii 
this  House  now  occupied  by  Solomon  Moss,  from  the  second  Assem-i 
bly  district  in  the  county  of  Niagara,  reports  that  they  have  had  the 
same  under  consideration;  that  the  said  Morgan  Johnson  and  Solo-i 
mon  Moss  appeared  before  your  c©inmittee,  both  in  person  and  byt 
counsel;  that  an  attempt  was  made  by  the  counsel  of  said  parties,' 
in  the  first  instance,  to  agree  upon  a  statement  of  facts  which  should 
present  the  whole  case  without  resorting  to  the  trouble  and  expense^ 
of  taking  testimony.  This  attempt  proved  unsuccessful,  and  it  theni 
became  necessary  to  send  to  the  county  of  Niagara  to  take  testi-f 
mony.  Previous  to  the  taking  of  such  testimony,  the  committee 
decided,  in  accordance  with  the  precedents  of  this  House  in  former 
years,  and  the  rule  as  adopted  in  the  case  of  Crosby  against  Pierce,' 
in.  the  year  1846,  and  the  case  of  Hasbrouck  against  Montanye,  of 
the  last  House,  that  they  would  receive  no  testimony  back  of  the^ 
ballot-boxes  as  to  the  qualification  of  voters,  but  would  determinei 
the  quc^stion  of  the  contested  seat  upon  the  ballots  which  were  actu-^ 
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ally  cast,  and  would  receive  all  evidence  in  relation  to  the  action  ofl 
the  town  and  county  canvassers  in  receiving,  counting  and  canvass- 
ing the  votes  given. 

It  was  admitted  by  the  parties,  that  by  the  result  of  the  official! 
canvass,  as  declared  by  the  board  of  county  canvassers  of  the  county! 
of  Niagara,  Solomon  Moss,  the  sitting  miember,  had  received  threel 
more  votes  in  the  said  Assembly  district  than  Morgan  Johnson. 

The  said  Morgan  Johnson  rests  his  claim  to  the  said  seat  mainlyt 
upon  the  two  following  grounds: 

1.  That  in  election  district  number  one,  in  the  town  of  Newfane^ 
in  said  Assembly  district,  the  inspectors  of  election  (improperly  and 
illegally  counted  and  allowed  a  double  ballot  to  said  Solomon  Mossj 
and  at  the  same  time  illegally  rejected  and  destroyed  a  ballot  for  said 
Johnson,  thereby  making  a  difference  of  three  votes  agatnst  said 
Johnson  and  in  favor  of  said  Moss.  Also,  that  said  election  wad 
illegal  in  consequence  of  a  person  being  allowed  to  act  as  an  inspec-* 
tor  without  being  sworn. 

2.  That  the  election  in  the  second  election  district  in  the  said 
town  of  Xewfane,  so  far  as  pertains  to  the  Assembly  vote,  should 
be  set  aside  for  illegality  and  misconduct  on)  the  part  of  the  mar 
jority  of  the  inspectors  of  election.  That  the  inspectors  in  this 
election  district,  in  their  certificate  to  the  board  of  county  can- 
vassers, allowed  Solomon  Moss  a* majority  of  eight  votes  over  Mor- 
gan Johnson,  which,  if  set  aside,  would  elect  Mr.  Johnson  by  a 
majority  of  five  votes, 'to  which,  if  there  be  added  the  three  votes 
which  he  claims  in  the  first  election  district  in  said  town,  would 
increase  his  majority  to  eight. 

The  counsel  for  Mr.  Moss  alleged  that  the  inspectors  of  election 
in  two  or  three  towns  had  conducted  the  election  illegally  or  im- 
properly, to  his  prejudice,  but  as  these  allegations  were  none  of 
them  followed  or  supported  by  any  proof,  the  committee  deem  it 
unnecessary  to  notice  them  in  their  report. 

In  support  of  the  allegations  of  Mr.  Johnson,  are  produced  a  cei> 
tified  copy  of  the  returns  of  the  inspectors  of  election  in  election 
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district  number  two  of  the  town  of  Newf ane,  which  in  the  docu- 
ment: hereunto  annexed  is  marked  B;  also  the  testimony  taken  in 
pursuance  of  an  order  of  this  House,  before  Hiram  Gardner,  Esq., 
judge  of  Niagara  county  court,  in  the  presence  of  both  parties,  and 
in  the  accompanying  document  is  marked  C. 

No  attempt  is  made  to  impeach  the  character  or  veracity  of  any 
of  the  witnesses,  most  of  whom  are  officers  of  elections  of  the  several 
towns,  and  presumed  to  be  gentlemen  of  respectability.  The  com- 
mittee have  examined  the  testimony,  and  consider  it  entitled  to  full 
credit. 

From  this  testimony  it  appears  that  in  canvassing  the  votes  in  the 
first  election  district  of  the  town  of  Newf  ane,  a  man  by  the  name  of 
Benjamin  Stout,  who  was  not  an  inspector,  was  permitted  to  act  as 
such  without  being  sworn.  That  after  having  counted  the  ballots, 
and  found  them  to  agree  with  the  poll  list,  the  inspectors  proceeded 
to  open  and  canvass  the  same,  and  after  having  proceeded  a  short 
time,  Mr.  Stout  found  a  ballot  which  he  declared  to  be  double,  and 
"which  he  opened,  and  while  opening,  one  ballot  fell  on  the  table 
while  he  held  the  other  in  hand,  both  of  which  w^ere  for  Solomon 
Moss. 

The  inspectors,  with  a  view  of  ascertaining  whether  this  was  a 
double  ballot,  stopped  canvassing  and  proceeded  again  to  count  the 
ballots,  to  see  whether  they  would  correspond  with  the  poll  list,  and 
upon  such  counting  they  found  that  by  counting  the  double  ballot 
for  two  votes  it  made  an  excess  of  one  vote.  The  inspectors,  instead 
of  destroying  said  double  ballot  as  the  law  required,  allowed  both 
votes  to  Mr.  Moss,  and  then  proceeded  and  drew  out  a  ballot  from 
the  Assembly  box  to  avoid  this  excess,  and  destroyed  it;  this  proved 
to  be  a  ballot  for  Mr.  Johnson  for  Assembly. 

The  law  declares  (article  4,  section  37  of  Eevised  Statutes, 
volume  1,  page  141,  third  edition)  "that  if  two  or  more  ballots 
shall  be  found  so  folded  together  as  to  present  the  appearance  of  a 
single  ballot,  they  shall  be  destroyed,  if  the  whole  number  of  bal- 
lots exceed  the  whole  number  of  votes,  and  not  otherwise."  The 
object  of  this  statute  is  to  prevent  fraud  and  punish  fraudulent 
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voting,  by  declaring  that  every  elector  who  conducts  himself  in  that 
way  shall  forfeit  his  right  of  suffrage  upon  that  occasion.  If  the 
inspectors  were  correct  in  counting  the  ballots  and  comparing  theni 
with  the  poll  list  in  the  first  instance,  then  this  excess  could  arise  in 
no  other  way  than  by  considering  the  ballot  in  question  a  double 
ballot.  If  this  circumstance  is  taken  in  connection  with  the  declata- 
tion  of  Mr.  Stout  at  the  time  of  opening  the  ballot,  and  the  fact  of 
his  retaining  one  ballot  in  his  hand  and  at  the  same  time  dropping 
the  other  on  the  table,  which  was  at  the  same  time  picked  up  bj 
one  of  the  inspectors  and  placed  under  the  candlestick  and  subse- 
quently allowed  to  Mr.  Moss,  it  seems  to  your  committee  that  there 
could  scarcely  have  been  any  room  for  doubt  as  to  the  character  of 
that  ballot.  It  .may  be  urged,  it  is  true,  that  the  fact  of  this  bal- 
lot being  counted  by  the  inspectors  (the  said  double  ballot  being 
found  by  Mr.  Stout  and  separated  by  him,  leaving  no  opportunity 
of  examining.it  by  the  other  inspectors),  is  evidence  that  tliey  did 
not  consider  it  double.  This  inference  might  be  drawn  from  that 
act,  if  there  was  no  proof  to  show  that  they  come  to  a  different  con- 
clusion; but  your  committee  believe  that  the  testimony  of  James 
Van  Horn,  Jr.,  one  of  the  clerks,  and  Ira  Tompkins,  one  of  the  in- 
specters,  shows  that  they  did  consider  it  a  double  ballot,  especially 
after  counting  and  finding  that  it  made  an  excess  of  one  vote, 
which  did  not  exist  before;  and  that  their  error  consisted  in  the 
manner  of  disposing  of  it,  after  being  satisfied  of  that  fact.  If 
these  three  votes  should  be  allowed  in  favor  of  Mr.  Johnson,  it  would 
leave  the  parties  a  tie. 

But  from  the  view  which  your  committee  have  felt  boimd  to 
take  of  the  other  branch  of  this  case,  it  is  hardly  necessary  to  dwell 
upon  this  point  any  longer. 

The  great  and  important  question  involved  in  this  case,  in  the 
judgment  of  your  committee,  arises  out  of  the  proceedings  in  elec- 
tion district  number  two,  in  this  same  town  of  Xewfane.  It  will 
be  seen  from  a  certified  copy  of  the  returns  made  by  the  inspectors 
of  election  in  this  district,  that  Solomon  Moss  was  allowed  a  majority 
of  eight  votes  over  Morgan  Johnson. 
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The  accompanying  document,  marked  C,  shows  that  four  wit- 
nesses wei*e  called  on  the  part  of  Mr.  Johnson,  including  one  of 
the  inspectors  and  one  of  the  clerks,  to  testify  in  regard  to  the 
manner  in  which  this  election  was  conducted;  and  that  no  witnesses 
were  called,  on  the  part  of  Mr.  Moss,  to  contradict  or  »vary  the 
statements  of  these  witnesses. 

The  testimony  of  these  witnesses,  in  connection  with  the  cer- 
tified copy  of  the  returns  from  that  district,  establishes  the  follow- 
ing facts: 

That  there  were  three  inspectors  presiding  at  that  election,  two 
of  whom  belonged  to  the  democratic  and  the  other  to  the  whig 
party. 

That  after  the  board  was  organized,  and  before  any  votes  were 
taken,  the  two  democratic  inspectors  decided  (the  other  proteeting 
against  the  decision)  that  they  would  keep  no  separate  Assembly 
box,  and  that  the  names  of  all  the  candidates  voted  for  should  be 
upon  one  ballot,  indorsed  *^  State,"  and  that  an  elector  could  not 
vote  for  members  of  Assembly  unless  the  name  of  the  candidate 
should  be  placed  upon  the  State  ticket. 

That  the  friends  of  Mr.  Johnson  came  to  the  polls  with  printed 
ballots  cut  and  folde<:l  separately  for  two  boxes,  one  indorsed  "  As- 
semblv,"  and  the  other  "  State."  That  the  friends  of  Mr.  Moss,  on 
the  other  hand,  came  witli  a  printed  ballot,  having  his  name  for  * 
member  of  Assembly  printed  upon  the  ticket  with  the  candidates 
for  other  offices,  and  indorsed  *^  State." 

That  in  consequence  of  this  decision  of  the  inspectors,  it  became 
necessary  for  the  friends  of  Mr.  Johnson,  in  order  to  vote  at  all 
for  him  for  Assembly,  to  lay  aside  their  Assembly  ballots,  and  set 
about  writing  his  name  upon  the  State  ballot. 

It  also  appears  that  the  single  Assembly  ballot  was  offered  and 
rejected  by  the  majority  of  the  board  of  inspectors;  that  some  of 
the  friends  of  Mr.  Moss  were  engaged  in  circulating  a  printed  State 
ticket,  containing  the  names  of  all  the  whig  candidates,  except  that 
of  Hamilton  Fish,  in  the  jJace  of  wliich  Katliau  Dayton  was  sub- 
stituted, which  had  upon  it  no  name  for  member  of  Assembly,  and 
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was  called  the  "  Dayton  ticket."  That  in  canvassing,  seven  or  eight 
of  these  tickets  were  found  in  the  box,  and  only  one  of  them  had 
upon  it  the  name  of  any  jcandidate  for  Assembly,  and  that  was 
Morgan  Johnson.  Alonzo  Avery,  one  of  the  electors  who  voted  this 
^'  Dayton  ticket,"  supposed  he  was  voting  for  Mr.  Johnson  for  As- 
sembly, and  who  after  voting  found  his  mistake,  and  then  wanted 
to  vote  for  said  Johnsbn,  but  was  prevented  Ifrom  doing  ^so  by  the* 
decision  of  the  board  above  referred  to.  It  further  appears,  from 
the  returns  of  the  inspectors  of  said  district,  that  there  were  five 
more  ballots  cast  for  State  officers  than  for  members  of  Assembly^ 
and  that  whilst  there  was  a  difference  of  but  one  between  the  dem- 
ocratic and  whig  State  ballots,  there  was  a  difference  of  eight 
between  the  names  for  member  of  Assembly  on  the  State  ballot. 
The  whole  number  of  ballots  cast  in  this  election  district  indorsed 
"  State  "  was  two  hundred  and  thirty-seven,  and  the  whole  number 
of  names  for  member  of  Assembly  upon  those  State  ballots  was  only 
two  hundred  and  thirty-two. 

That  when  the  inspectors  came  to  canvass  the  votes,  they  found 
an  excess  of  one  ballot  indorsed  "  State,"  and  they  then  drew  put 
one  ballot  from  the  box  and  destroyed  it,  which  in  size  and  print 
corresponded  with  the  whig  ticket. 

Upon  these  facts,  we  are  called  upon  to  decide  whether  here  has 
not  been  such  an  omission  of  duty  and  departure  from  the  require- 
ments of  the  Constitution  and  laws  of  this  State,  on  the  part  of  the 
inspectors  of  election  in  this  election  district,  as  either  to  defeat  the 
popular  will  or  to  render  it  unsafe  to  rely  upon  thp  result  as  certi- 
fied by  them  as  a  fair  expression  of  it. 

Whilst  it  will  be  conceded  that  the  certificate  of  election  by  the 
board  of  county  canvassers  is  prima  facie  evidence  of  the  right  of 
the  sitting  member  to  his  seat,  it  mist  be  borne  in  mind  that  this 
House,  by  a  constitutional  provision  (see  article  third,  section  tenth 
of  the  new  Constitution),  is  made  the  exclusive  ^^  judge  o£  the  elec- 
tion returns  ^nd  qualifications  of  its  own  members."  The  board 
of  county  canvassers  act  viinisteriaUy  an^  not  iudicially.  They 
are  required  to  ascertain  and  declare  the  result  from  the  returns 
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made  to  them  by  the  town  inspectors,  and  have  no  right  to  review 
their  decision  or  correct  their  errors.  But  to  the  House  belongs  the 
duty  of  correcting  all  errors  or  illegal  proceedings  committed  by 
the  district  inspectors  of  election  or  county  canvassers,  whether 
through  mistake  or  design,  in  regard  to  the  election  of  its  members. 
The  law  under  which  the  election  was  held  (see  Session  Laws  of 
1847,  page  263,  chapter  240,  section  9,  subdivision  2),  requires  that 
the  name  of  the  person  voted  for  member  of  Assemibly,  in  counties 
entitled  to  more  than  one  member,  shall  be  upon  a  separate  ballot, 

a 

indorsed  "  Assembly,"  and  also  that  the  inspectors  of  elections  shall 
provide  and  keep  a  separate  box,  indorsed  "  Assembly,"  in  which 
the  separate  Assembly  ballot  can  be  deposited  (see  section  twenty- 
four),  and  also  requires  the  clerks  to  keep  a  separate  poll  list,  headed 
Assembly.  To  prevent  any  misconstruction  of  these  provisions,  or 
any  mistakes  in  regard  to  them  under  this  new  law,  the  Secretary 
of  State  had  prepared,  for  each  election  district  in  this  State,  forms 
adapted  to  them;  and  his  instructions  thereon  will  be  found  in  the 
pamphlet  prepared  by  him,  in  pages  75  and  83,  No.  9  and  No.  15 ; 
the  law  and  instructions  on  the  subject  are  positive. 

The  law  requiring  a  separate  Assembly  box,  and  a  separate  bal- 
lot in  counties  containing  more  than  one  Assembly  district,  grows 
out  of  the  provision  of  the  new  Constitution  reqmring  a  residence  of 
the  elector  for  thirty  days  next  preceding  the  election  in  the  district 
from  which  the  olSScer  is  to  be  chosen  for  whom  he  offers  his  vote. 

This  is  a  new  provision  and  shows  that  an  elector  may  have  a 
right  to  vote  the  State  ballot,  and  not  the  Assembly.  A  different 
oath  is  required  in  the  one  case  from  what  is  required  in  the  other. 
The  consequence  is,  that  if  the  name  of  the  Assembly  candidate  is 
put  upon  the  State  ballot  in  such  a  district,  there  is  no  oath  adapted 
to  the  ballot,  no  challenge  could  be  enforced,  and  no  illegal  ballots 
excluded  or  detected. 

It  will  also  be  seen  that  when  there  is  no  separate  box  or  poll 
lists  kept  for  the  Assembly,  there  can  be  no  mode  of  correcting  a 
discrepancy  between  the  poll  list  and  number  of  votes.  In  this  case, 
there  was  an  excess  of  one  State  ballot,  when  there  was  a  deficiaicif 
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of  five  Assembly  votes.  One  State  ballot  was  drawn,  which  must 
have  carried  with  it  an  Assembly  vote,  unless  it  was  one  of  the  six 
"  Dayton  tickets,"  which  contained  no  Assembly  candidate. 

The  inspector,  from  the  appearance  of  the  hallot  and  the  style 
of  the  print,  judged  it  to  be  a  whig  ballot,  and,  if  so,  Mr,  Johnson 
here  lost  one  vote  in  consequence  of  no  separate  Assembly  box  be- 
ing kept.  Another  difficulty  growing  out  of  this  mode  of  procedure 
iS;  that  after  an  elector  has  voted  a  State  ticket,  he  is  precluded  from 
voting  for  member  of  Assembly,  which  would  not  be  the  case  if 
two  boxes  were  kept.  In  this  case,  those  who  vot'ed  the  "  Dayton 
ticket,"  after  finding  that  they  had  not  voted  for  member  of  Assem- 
bly, could  have  supplied  the  omission,  had  there  been  an  Assembly 
box  kept.  It  will  be  seen  that  one  of  them  swears  that  he  wanted 
to  do  so,  but  found  that  he  could  not 

It  seems  to  your  committee  hardly  worth  while  to  pursue  this 
matter  further  to  show  the  consequences  which  would  result  from 
tolerating  a  practice  of  this  kind,  or  to  demonstrate  that  under  it  no 
reliance  can  be  placed  upon  the  result  as  the  expression  of  the  popu- 
lar will.  Your  committee  are  aware  that  there  are  a  great  many 
provisions  in  our  election  laws  which  are  regarded  as  merely  diec- 
tory,  and  where  an  omission  or  neglect  on  the  part  of  the  inspectors 
to  comply  with  the  forms  of  proceedings,  have  been  held  not  to  viti- 
ate an  election,  but  it  will  be  seen  that  the  decisions  in  those  cases 
are  based  upon  the  ground  that  the  intention  of  the  elector  shall  be 
ascertained,  wherever  it  can.  be,  and  whenever  the  departure  from 
the  law  has  not  been  such  as  either  to  defeat  this  intention  or  to  pre- 
vent its  being  ascertained,  it  has  been  disregarded. 

Now  to  apply  this  principle  to  this  case.  It  cannot  be  denied  but 
what  here  was  a  denial  of  the  exercise  of  the  right  of  suffrage  by  a 
majority  of  the  inspectors,  to  the  electors  in  the  only  way  authorized 
by  the  Constitution  and  laws.  If  permitted  to  vote  at  all  for 
members  of  Assembly,  it  was  not  in  pursuance  of  law,  but  in  vio- 
lation of  law.  It  is  impossible  to  ascertain,  with  any  certainty,  what 
effect  this  decision  had  upon  the  election,  but,  from  the  testimony 
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before  us,  it  is  fair  to  presume  that  it  was  sufficient  to  change  the 
result  between  the  parties.  If  there  had  been  two  boxes  and  two 
separate  ballots  voted,  there  would  have  been  no  change  for  the  per- 
petration of  any  wrong  or  fraud  with  the  "  Dayton  ticket,"  so  far  as 
the  Assembly  candidates  were  concerned. 

How  does  it  happen  that  the  "  Dayton  tickets  "  (with  one  excep- 
tion, which  is  accounted  for),  and  those  alone,  contained  no  candi- 
date for  Assembly?  Are  we  to  presume  that  there  were  six  whigs 
who  voted  the  "  Dayton  ticket ''  who  would  not  vote  for  Mr.  John- 
son, when  all  voting  the  other  whig  State  ticket  did  vote  for  him? 
Such  a  presumption  would  be  wholly  unwarranted  by  the  circum- 
stances of  the  case. 

We  think  the  fair  presumption,  from  the  testimony,  is  that  these 
electors  supposed  they  were  voting  for  all  the  whig  candidates  ex- 
cept Mr.  Fish. 

But,  it  may  be  asked,  what  effect  the  setting  aside  of  the  election 
so  far  as  pertains  to  members  of  Assembly  in  this  election  district^ 
would  have  upon  the  other  portion  of  the  ticket?  We  think  it 
would  not  vitiate  it,  for  the  reason  that  the  error  consists  in  voting 
the  Assembly  and  not  the  other  candidates  upon  a  wrong  ballot  and 
in  a  wrong  box. 

If  an  elector  undertakes  to  vote  for  more  candidates  upon  the 
same  ticket  than  there  are  persons  to  be  chosen  to  the  office  desig- 
nated, the  whole  ballot  is  not  to  be  destroyed,  but  in  the  language 
of  the  Secretary  of  State,  "  so  far  as  the  ballot  is  correct  for  each 
description  of  officers,  it  should  be  canvassed  and  estimated,  and  the 
remainder  only  rejected."  See  his  instructions  under  form  No.  18, 
page  86. 

Suppose  two  boxes  had  been  kept,  and  the  names  of  the  candi- 
date^  for  State  officers  were  found  upon  an  Assembly  ballot  with  the 
candidate  for  Assembly,  could  it  be  allowed?  If  so,  then  th^ 
elector  might  have  the  advantage  of  voting  twice  for  the  same  can- 
didates. But  this  cannot  be  the  case  when  a  ballot  properly  in- 
dorsed is  found  in  the  wrong  box,  through  the  fault  of  the  inspec- 
tors.    If  the  foregoing  reasoning  is  correct  then  it  follows,  as  a 
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matter  of  principle  without  regard  to  consequences,  that  the  in- 
spectors erred  fatally  in  their  first  decision  as  to  the  mode  of  vot- 
ing; and  secondly,  they  erred  in  not  rejecting  in  the  canvass  all 
the  names  for  Assembly  candidates  upon  the  State  ticket  as  illegal 
or  defective  ballots.  In  either  event  Morgan  Johnson  would  have 
a  majority  of  the  legal  votes  cast  in  the  Assembly  district. 

The  basis  of  representation  is  suffrage.  The  right  to  choose  repre- 
sentatives is  every  man's  part  in  the  exercise  of  sovereign  power — 
to  have  a  voice  in  it  if  he  has  the  proper  qualifications;  that  is,  the 
fundamental  exercise  of  political  power  by  every  elector.  That  is 
the  beginning.  That  is  the  mode  in  which  power  emanates  from 
its  source  and  gets  into  the  hands  of  conventions,  legislatures, 
courts  of  law  and  the  chair  of  the  executive.  It  begins  in  suffrage. 
Suffrage  is  the  delegation  of  the  power  of  an  individual  to  some 
agent.     If  this  be  so,  then  follow  two  other  great  principles. 

1st.  The  first  is,  that  the  right  of  suffrage  shall  be  guarded,  pro- 
tected, secured  against  force  and  against  fraud,  and 

2d.  The  second  is,  that  its  exercise  shall  be  prescribed  by  previous 
law;  its  qualifications  shall  be  prescribed  by  previous  law;  the  time 
and  place  of  its  exercise  shall  be  prescribed  by  previous  law;  the 
manner  of  its  exercise,  under  whose  supervision,  always  sworn  offi- 
cers of  the  law,  is  to  be  prescribed.  And  then,  again,  the  results 
are  to  be  certified  to  the  central  power  by  some  certain  rule — ^by 
some  known  public  officers  —  in  some  clear  and  definite  form,  to 
the  end  that  two  things  may  be  done:  first,  that  every  man  entitled 
to  vote  may  vote;  second,  that  his  vote  may  be  sent  forward  and 
counted,  and  so  he  may  exercise  his  part  of  sovereignty  in  common 
with  his  fellow  men. 

In  the  exercise  of  political  power  through  representatives,  we 
know  nothing;  we  never  have  known  anything  but  such  an  exercise 
as  should  be  carried  through  the  prescribed  forms  of  law,  and  when 
we  depart  from  that,  in  any  of  its  substantial  provisions,  we  shall  be 
endangering  our  institutions,  and  left  like  a  ship  at  sea,  "  without 
rud4er  or  compass." 
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The  people  limit  themselves  in  yarious  ways;  they  limit  them- 
selves in  this  first  exercise  of  their  political  rights;  they  limit  them- 
selves by  their  Constitution  in  two  important  respects;  that  is  to 
say,  in  regard  to  the  qualifications  of  the  electors,  and  in  regard  to 
the  qualifications  of  the  elected.  They  have  said,  we  will  elect  no 
man  who  has  not  such  and  such  qualifications.  We  will  not  vote 
ourselves  without  we  have  such  and  such  qualifications.  They  have 
also  limited  themselves  to  certain  prescribed  forms  for  the  conduct 
of  elections.  They  must  vote  at  a  particular  place,  at  a  particular 
time,  and  under  particular  conditions,  or  not  at  all.  It  is  in  these 
modes  that  we  are  to  ascertain  the  will  of  the  people,  and  our  Con- 
stitution and  Laws  know  no  other  niiode. 

The  imdersigned,  a  majority  of  your  committee,  have,  therefore, 
come  to  the  conclusion,  that  it  would  be  establishing  a  very  danger- 
ous precedent  for  this  House  to  allow  inspectors  of  elections,  who 
are  the  agents  of  the  electors,  to  disregard  the  Constitution  and 
Laws,  provided  for  their  protection,  and  manage  the  polls  accord- 
ing to  their  own  fancy,  thereby  preventing  the  electors  from  ex- 
ercising their  suffrages.  We  cannot,  therefore,  sanction  the  con- 
duct of  said  inspectors  of  election,  without  holding  out  a  positive 
inducement  to  disregard  the  "  Constitution  and  Laws  of  this  State,'' 
as  well  as  the  regulation  and  instructions  of  the  Sj&cretary  of  State 
for  protecting  the  faimees  and  preserving  the  purity  of  elections. 
And  ask  leave  to  introduce  the  following  resolutions: 

Resolved,  That  Solomon  Moss  is  not  entitled  to  the  seat  as  mem- 
ber of  Assembly,  now  occupied  by  him. 

Resolved,  That  Morgan  Johnson  is  entitled  to  the  seat  as  member, 
of  Assembly,  now  occupied  by  Solomon  !Moss. 

All  which  is  respectfully  submitted, 

SAML.    G.    RAYMOND, 

G.  W.  BUCK, 

ROBERT  H.  PRUYN. 
Mareh  2l5f,  1848. 

Assembly  Documents,  1848,  No.  147. 
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On  motion  of  Mr.  Myers, 

Ordered  J  That  the  said  report  be  laid  on  the  table. 

Mr.  Bansom  moved  that  five  times  the  usual  number  of  the  said 
report  be  printed  for  the  use  of  the  Legislature. 

Ordered,  That  the  said  motion  be  referred  to  the  committee  on 
public  printing. 

Assembly  Journal,  1848,  page  823. 

Eeport  of  the  Minority  of  the  Committee  ox  Privileges  and 

Elections. 

In  Assembly,  March  25,  1848. 

Mr.  Myers,  from  a  minority  of  the  committee  on  privileges  and 
elections,  to  which  was  referred  the  petition  of  Morgan  Johnson 
praying  for  the  seat  in  this  House  as  member  of  Assembly  from  the 
second  Assembly  district  in  the  county  of  Niagara,  now  occupied 
by  Solomon  Moss,  report  against  the  petition,  as  follows: 

,         .     Minority  Report. 

.The  undersigned  minority  of  the  committee  on  privileges  and 
elections,  to  whom  was  referred  the  petition  of  Morgan  Johnson, 
beg  leave  to  report :.         -  ■■ 

That  the.  said  committee  have  had  the  same  under  consideration, 
with  the  proofs  submitted  on  the  part  of  the  contestant  and  here- 
with submitted,  and  that  it  was  admitted  by  both  parties  that  Solx> 
mon  Moss  had  Ix^en  declared  bv  the  eoiintv  canvassers  dulv  elected 
by  a  majority  of  three  votes. 

The  undersigned  conceive  the  indisputable  and  only  safe  or  toler- 
able rule  to  be,  that  the  sitting  member  having  received  the  certifi- 
cate of  the  only  regular  and  constituted  tribunal  having  jurisdiction 
in  that  behalf,  is  to  be  presumed  to  be  elected.  That  this  presump- 
tion can  only  be  overcome  by  express  proof  to  the  contrary,  and  that 
the  onus  prohandi  lies  upon  the  contestant.  The  rule  is  a  familiar 
and  fundamental  one,  that  every  public  act  or  proceeding  of  any 
constituted  public  body  or  public  officer  having  jurisdiction  of  the. 
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subject-matter,  is  to  be  presumed  regular  until  the  <»ontrary  is  estab- 
lished by  proof  and  that  inferior  or  secondary  proof  is  not  admissi- 
ble until  the  absence  of  the  higher  or  primary  proof  is  satisfactorily 
accounted  for. 

The  undersigned  believe  that  their  difference  of  opinion  with  the 
majority  of  your  committee  arises  from  their  adherence  to  the  rules 
aforesaid,  which,  in  their  judgment^  the  said  majority  have  departed 
from  in  their  consideration  of  this  subject. 

The  undersigned  fully  admit  that  this  House  is  the  sole  judge  of 
the  qualifications  of  its  members,  but  they  do  not  admit  that  this 
power  can  be  rightfully  exercised  arbitrarily  or  in  violation  of  the 
rules  of  evidence  or  of  the  uniform  and  well  settled  principles  of 
law  or  the  practice  of  representative  bodies.  Tliese  are  the  protec- 
tion and  the  only  protection  of  minorities  in  representative  assem- 
blies, and  if  this  power  be  not  so  restrained,  if  this  righit  to  judge  is 
not  thus  limited,  then  majorities,  even  small  majorities,  have  it 
always  in  their  power  to  annihilate  opposition. 

Only  two  points  were  made  and  argued  before  the  committee: 

l&t.  That  in  election  district  Ko.  1,  in  the  town  of  Newfane,  the 
inspectors  of  election  improperly  and  illegally  counted  and  allowed 
a  double  ballot  to  Moss,  and  at  the  same  time  illegally  destroyed  a 
ballot  for  Johnson,  thereby  making  a  difference  of  three  votes 
againsli  Johnson.  Also,  that  said  election  was  illegal  in  conse- 
quence of  a  person  being  allow^ed  to  act  as  an  inspector  without 
bing  sworn. 

2d.  That  the  election  in  the  second  election  district  in  the  town 
of  Newfane,  so  far  as  pertain  to  the  Assembly  vote,  should  be  set 
aside  for  illegality  and  misconduct  on  the  part  of  a  majority  of  the 
inspectors  of  election.  Tliat  the  inspectors  of  this  election  district 
in  their  certificate  to  the  board  of  county  canvassers,  allowed  Solo- 
mon Moss  a  majority  of  eight  votes  over  Morgan  Johnson,  which, 
if  set  aside,  would  elect  Mr.  Johnson  by  a  majority  of  five  votes,  to 
w^hich,  if  there  be  added  the  three  votes  which  he  claims  in  the  first 
election  district  in  said  town,  would  increase  hie  majority  to  eight. 
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The  first  of  these  points  it  was  unanimously  agreed  at  the  last 
meeting  of  your  committee,  was  not  made  out  and  should  be  con- 
sidered as  waived  and  not  mentioned  in  the  report,  and  the  under- 
signed were  much  surprised  to  see  in  the  majority  report  that  this 
point  is  still  insisted  upon  through  some  pages  of  manuscript. 

The  undersigned  insists  that  there  is  no  legal  evidence  of  the 
fact  alleged  in  regard  to  the  double  vote;  at  the  best,  no  such  evi- 
dence as  the  contestant  was  bound  to  produce  to  substantiate  his 
point.  It  is  proven  that  the  inspectors  first  counted  the  ballots  and 
pronounced  them  to  agree  with  the  poll  list  in  number;  that  they 
then  commenced  to  open  and  read  the  ballots,  and  in  the  language 
of  the  witness,  Van  Horn,  "  after  reading  from  a  dozen  to  twenty 
or  thereabouts,  Mr.  Benjamin  Stout  said,  ^  here  are  two  votes  or  two 
ballots  together;^  we  then  stopped  tallying  and  proceeded  to  count 
the  votes  again  to  see  whether  there  would  be  an  excess.''  Mr.  Ira 
Tompkins  testifies  (and  he  was  an  inspector  produced  by  Mr.  John- 
son), "  Mr.  Stout  was  sitting  by  the  side  of  me  at  said  canvass,  and 
after  having  proceeded  to  open  the  ballots  and  to  tally  the  same  a 
very  short  time,  Mr.  Stout  spoke  and  said  they  found  a  double  vote, 
and  at  the  same  time  held  a  vote  in  his  hand  over  the  table,  and 
/  observtd  a  vote  fall  from  his  hand^  and  picked  it  up,  etc."  They 
then  proceeded  to  count  the  ballots  again,  and  finding  an  excess  of 
one,  replaced  them  all  in  the  box  and  mixed  them,  and  Mr.  Tomp- 
kins held  the  box  to  Mr.  Keynolds,  who  drew  one  out  and  handed  it 
to  Mr.  Tompkins,  who  destroyed  it. 

These  are  the  material  facts  proven  on  this  point.  It  is  true  Mr. 
Tompkins  is  made  to  swear  that  the  ballot  destroyed  was  for  John- 
son; a  fact  which  he  could  only  know  by  a  violation  of  the  spirit  if 
not  the  letter  of  the  law,  which  declares  the  ballots  so  drawn  "  shall 
be  destroyed  unopened,  and  without  seeing  the  same;"  and  these 
ballots  having  before  been  opened,  it  would  seem  that  a  proper  ap- 
preciation of  the  intent  of  the  law  would  have  impelled  the  in- 
spector to  destroy  the  vote  so  open  without  reading  it,  but  the  un- 
dersigned presume  that  thi?^  and  other  similar  facts  of  a  partisan 
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character  urged  in  the  report  of  the  majority  of  your  committee, 
will  not  influence  the  judgment  of  this  House. 

The  statute  1  R.  S.,  part  1,  chapter  6,  title  4,  article  4,  §  37,  pro- 
vides, "  each  box  being  opened,  the  ballots  contained  therein  shall 
be  taken  out  and  counted  unopened,  except  so  far  as  to  ascertain 
that  each  ballot  is  single ;  and  if  two  or  more  ballots  shall  be  found 
so  folded  together  as  to  present  the  appearance  of  a  single  ballot, 
they  shall  be  destroyed  if  the  whole  number  of  ballots  exceed  the 
whole  number  of  votes j  and  not  otherwise.^* 

Section  39  of  the  same  statute  provides,  "  if  the  ballots  shall  be 
found  to  exceed  in  number  the  whole  number  of  votes  in  the  cor- 
respondent columns  of  the  poll  lists,  they  shall  be  replaced  in  the 
box  and  one  of  the  inspectors  shall,  tcithout  seeing  the  same,  pub- 
licly draw  out  and  destroy  so  many  ballots  unopened  as  shall  be 
equal  to  such  excess." 

The  inspectors  are  made  the  judges  whether  it  is  the  case  of  a" 
double  ballot,  or  of  a  mere  excess.  If  the  former,  the  elector  loses 
his  vote,  by  the  destruction  of  both ;  if  the  latter,  the  excess  only  is 
destroyed.  The  exercise  of  this  discretion  is  not  easy  of  review  by 
this  House,  because  the  decision  depends  entirely  upon  inspectiofi 
at  the  time,  and  no  description  can  give  to  this  House  the  same 
means  of  judging  as  to  those  who  were  present  The  decision, 
therefore,  of  the  inspectors  upon  such  a  point  in  the  absence  of  any 
proof  of  bad  faith,  should  be  conclusive.  Did  they  decide?  We 
think  they  did,  by  taking  the  course  prescribed  for  an  excess  and 
not  that  for  a  double  ballot.  This  is  conclusive  as  to  what  was  the 
judgment  of  the  inspectors.  Can  this  House  say  from  the  evidence 
that  they  erred?  Is  it  certain  that  the  first  count  was  accurate,  and 
that  then  there  was  not  an  excess?  What  more  common  than  an 
error  of  one  in  counting  several  hundred?  But  it  seems  to  the  un- 
dersigned the  judgment  of  the  inspectors  in  this  respect  should 
» 

govern,  and  that  they  not  having  found  or  treated  this  as  a  double 
bidlot,  this  House  cannot  do  so. 

And  what  evidence  i^  there  that  there  was  a  double  ballot? 
"Why,  it  rests  in  the  fact  tlint  the  fir-t  count  ni:p'eed  with  the  poll 
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list;  that  " Mr.  Stout  said  there  was  a  double  vote"  and  that  the 
second  count  showed  an  excess  of  one.  Now  this  is  a  fact  which 
the  contestant  is  bound  to  prove  if  it  existed,  and  to  prove  by  the 
best  evidence  or  to  lay  the  foundation  for  the  introduction  of  sec- 
ondary evidence  by  showing  that  the  best  was  beyond  his  reach. 
There  is  no  proof  but  that  Mr.  Stout  might  have  been  produced  as 
a  witness,  and  he  was  the  only  person  who  knew  whether  the  ballot 
was  or  was  not  double.  The  inspector  only  saw  that  "  he  held  a 
vote  in  his  hand  over  the  table,  and  observed  a  vote  fall  from  his 
hand,"  and  the  clerk,  Mr.  Van  Horn,  only  swears,  "  Mr.  Benjamin 
Stout  said,  '  Here  are  two  votes  or  two  ballots  together.'  "  This 
evidence  is  therefore  entirely  hearsay,  upon  which  no  man  in  a 
court  of  justice  would  be  deprived  of  a  sixpence,  and  upon  which 
the  undersigned  are  confident  no  man  will  be  deprived  of  a  seat  in 
this  House.  The  positive  proof  was  within  the  reach  of  the  con- 
testant, as  must  be  presumed  in  the  absence  of  proof  to  the  contrary, 
and  it  is  further  to  be  presumed  would  have  been  produced  if  it 
would  have  advanced  his  interests.  Mr.  Stout  may  have  declared 
the  ballot  double  upon  an  impression  which  would  not  stand  the 
scrutinizing  test  of  a  cross-examination.  He  might  have  used  the 
words  as  the  expression  of  an  opinion,  not  the  assertion  of  a  fact; 
he  might  have  said  it  mischievously  or  corruptly,  and  still,  if  proof 
of  his  having  said  so  is  allowed  to  established  the  fact,  a  member 
might  be  deprived  of  his  seat  in  this  House  by  such  mistake,  want 
of  precision  or  corruption. 

The  second  branch  of  the  first  point,  "  that  the  election  was  ille- 
gal in  consequence  of  a  person  being  allowed  to  act  as  an  inspector 
without  being  sworn,"  may  be  dismissed  with  the  remark,  that  it  is 
not  insisted  on  in  the  majority  report.  It  is  not  proven  in  the  evi- 
dence submitted,  and  if  it  were,  would  come  within  the  principle 
hereinafter  discussed. 

It  remains  to  consider  the  second  point  made  before  the  commit- 
tee. That  upon  the  decision  of  the  inspectors  of  the  second  election 
district  of  the  town  of  Newfane,  that  they  would  use  but  one  box 
and  that  the  Assembly  vote  should  be  taken  upon  the  State  ticket. 
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The  "  act  entitled  an  act  respecting  elections  other  than  for  mili- 
tia and  town  officers,  passed  April  5th,  1842,"  provided  in  this 
respect  by  section  9 :  "  the  names  of  all  the  persons  voted  for  by 
any  elector  at  any  election  excepting  electors  for  President  and 
Vice  President,  shall  be  upon  one  ballot,  which  ballot  shall  be  in- 
dorsed State."  This  statute  had  been  for  some  years  in  force,  and 
by  it  the  vote  for  member  of  Assembly  in  all  counties  was  upon  the 
ticket  indorsed  '  State,'  and  deposited  in  the  box  marked  '  State/  ^ 

The  act  amending  the  act  last  above  mentioned,  passed  May  8th, 
1847  (Laws  of  1847,  page  264,  section  9),  provides  in  subdivision 
2,  of  said  section:  "  In  counties  entitled  to  more  than  one  member 
of  Assembly  the  name  of  the  person  voted  for  by  any  elector  for 
member  of  Assembly  at  any  election,  shall  be  upon  a  separate  ballot 
and  indorsed  ^  Assembly;'  "  and  on  page  266,  in  section  13,  which 
directs  the  boxes  to  be  kept,  is  found  the  following  provision: 
"  Also  in  the  proper  counties  a  box  in  which, all  ballots  which  are 
required  by  the  said  ninth  section  to  be  indorsed  *  Assembly,'  shall 
be  deposited." 

The  testimony  shows  that  in  the  county  of  Niagara  there  were 
two  Assembly  districts,  and  that  in  the  second  election  district  in 
the  town  of  Newfane,  in  the  second  Assembly  district,  of  that 
county  the  inspectors  of  elections  decided  according  to  the  testi- 
mony of  Mr.  Enoch  Stahl,  "  that  the  law  did  not  require  but  one 
box;"  which  decision  was  made  by  the  majority  of  the  inspectors, 
whom  Mr.  Stahl  testifies  under  Mr.  Moss'  objection,  were  demo- 
crats. 

It  is  seen  by  the  statute  above  extracted,  that  this  decision  of  the 
inspectors  was  erroneous,  and  this  is  fully  conceded  by  the  under- 
signed, and  that  it  is  to  carry  with  it  all  the  legal  consequence  of 
eiTor  in  such  particular,  notwithstanding  there  is  no  kind  of  proof 
of  intentional  wrong  on  the  part  of  the  inspectors,  or  that  the  law 
which  was  then  lately  passed  and  was  then  for  the  first  time  to  be 
brought  into  practical  application  was  brought  to  their  actual 
notice  or  knowledge;  still,  by  legal  presumption  every  man,  and 
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more  particularly  every  public  officer,  is  presumed  and  bound  to 
know  what  the  law  is. 

Is  there  any  evidence  that  this  decision  of  the  inspectors  actually 
altered  the  result  against  the  contestant;  that  by  it  any  person  was 
prevented  voting  for  Mr.  Johnson,  who  would  have  otherwise  done 
so?  If  this  is  proven,  the  undersigned  admit  it  to  be  within  the 
power  and  duty  of  this  House  to  correct;  but  it  must  be  proved  by 
the  contestant,  and  is  not  to  be  presumed,  the  onus  probandi  lies 
upon  Mr.  Johnson. 

The  only  evidence  material  to  this  point  which  has  been  adduced 
is  as  follows:  Mr.  Bostwick  in  his  direct  examination  testifies: 
"  There  were  votes  indorsed  for  ^  Assembly,'  separate  from  the 
State  officers  offered  to  the  board  and  rejected.  I  do  not  know, 
however,  that  there  was  more  than  one  such  occurrence,  nor  do  I 
recollect  who  it  was  that  offered  that  vote."  And  on  his  cross- 
examination  he  testifies :  "  I  do  not  know  but  the  person  who  offered 
the  separate  Assembly  ticket,  and  whose  vote  was  rejected  as  stated 
in  my  direct  examination,  afterwards  voted,  nor  do  I  know  whether 
he  did  or  not  vote  for  member  of  Assembly." 

Mr.  Philander  "Ward  testifies:  "  I  think  I  offered  to  vote  for 
member  of  Assembly  by  a  ticket  which  was  separate  from  the  State 
ticket,  and  that  it  was  rejected  by  the  board  because  it  was  so 
separate  from  the  State  ticket;  I  do  not  recollect  of  seeing  any 
other  such  ticket  offered." 

This,  in  the  absence  of  all  other  proof,  may  fairly,  nay  must  be 
presumed  to  be  the  offer  mentioned  in  the  testimony  of  Mr.  Bost- 
wick, above  extracted. 

On  his  cross-examination,  Mr.  Ward  testifies:  "  I  voted  at  the 
said  election  poll  for  Morgan  Johnson  for  member  of  Assembly, 
after  I  had  so  offered  the  separate  vote  which  was  rejected,  as  before 
stated." 

Thus  far,  then,  there  is  no  evidence  that  Mr.  Johnson  was  preju-l 
diced  by  the  said  erroneous  decision  of  the,  inspectors.  The  contest-i 
ant,  in  defiance  of  the  resolution  of  the  committee,  mentioned  in  the* 
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it  is  perhaps  sufScient  to  remark  that  the  whole  thing  stood  under 
the  decision  of  the  inspectoi*s,  precisely  as  by  law  it  would  in  a 
county  where  there  is  but  one  Assembly  district.  That  the  qualifi- 
cation for  an  elector  for  member  of  Assembly  includes  all  the  quali- 
fications required  for  the  other  oflicers,  and  therefore  no  man  en- 
titled to  vote  that  ticket  could  be  excluded  from  any  other,  and 
that  the  evidence  that  the  ticket  drawn  was  a  "  whig  ticket,"  rests 
only  on  vague  presumption,  and  inadmissible  hearsay,  and  all  stop 
short  of  showing  it  was  a  vote  for  Mr,  Johnson, 

The  position  that  all  these  ballots  are  to  be  rejected  hecmise  they 
are  found  in  the  wrong  hox,  in  a  district  where  but  one  box  was 
kept,  the  undersigned  will  not  here  attempt  to  refute  by  argument. 
If  some  hundred  of  electors  are  to  be  disfranchised  upon  a  position 
like  this,  the  undersigned  will  leave  that  work  to  the  "  responsible 
majority." 

It  now  only  remains  to  consider  what  is  the  effect  upon  the  elec- 
tion of  a  departure  by  the  inspectors  of  the  requirement  of  the  stat-- 
ute  to  keep  a  separate  box  in  counties  entitled  to  more  than  one 
member  of  Assembly.  It  has  been  shown  that  no  injury  is  proven;- 
or,  at  most,  the  injury,  by  the  most  liberal  construction,  can  only 
extend  to  one  vote,  that  of  Mr.  Averj^,  which,  if  admitted  to  be 
properly  established  (and  the  undersigned  by  no  means  concede  it 
is)  would  not  affect  the  result.  The  majority  of  the  committed 
insist  that  this  erroneous  decision  vitiates  the  whole  poll,  and  that 
it  must  be  all  set  aside  as  to  Assembly.  The  reason  would  be  quite 
as  strong  to  set  it  aside  as  to  the  rest  of  the  ticket.  They  say,  how-* 
ever,  that  though  other  provisions  of  the  statute  are  "  directory,"! 
this  is  matter  of  substance.  The  undei'signed  do  not  think  this 
provision  more  matter  of  substance  than  many  other  provisions  of 
the  statute  which  have  been  held  to  be  directory,  and  that  a  depart-* 
ure,  though  it  might  subject  the  inspectors  to  indictment  and  pun-* 
iehment,  does  not  destrov  the  ballots  cast;  the  intention  of  the  elect-* 
ors  governs. 

The  provisions  regulating  the  mode  of  proceeding  at  an  election 
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arc  90  far  directory  that  a  departure  from  them  never  vitiates,  unless 
it  is  clearly  shown  by  the  contestant  that  a  compliance  with  them* 
would  have  produced  a  different  result. 

In  other  words,  it  is  not  sufficient  ground  for  interfering  that 
some  prescribed  form  has  been  departed  from  or  omitted,  but  the 
contestant  must  shotc  that  if  the  form  had  been  observed  the  result 
would  have  been  in  his  favor.  The  consequences  of  a  contrary 
doctrine  would  vitiate  every  election,  and  the  principle  contended 
for  would  put  it  in  the  power  of  any  board  of  inspectors  to  disfran- 
chise all  the  electors  in  their  district  by  intentionally  making  an 
erroneous  decision,  and  visit  the  sins  of  the  guilty  inspector  upon 
the  innocent  elector;  a  state  of  things  not  to  be  endured. 

Take,  for  example,  a  few  of  the  numerous  provisions  of  the 
statute,  from  which  the  one  under  consideration  cannot  be  distin- 
guished. 1  R  S.,  140,  §  31,  3d  ed.,  declares  that  each  inspector 
shall  challenge  every  voter  whom  he  knows  or  suspects  not  to  be 
qualified.  Suppose  it  could  be  proven  that  an  inspector  willfully 
neglected  to  perform  this  duty,  would  that  set  aside  the  whole  poll? 

Section  28  provides,  where  the  inspectors  receive  a  ballot,  one  of 
them,  without  opening  the  same,  shall  deposit  it  in  a  box,  etc.  Sup- 
pose it  could  be  proved  that  he  opened  and  read  it,  and  then  put 
it  in,  would  that  vitiate  the  whole  poll,  or  even  that  particular 
ballot? 

Section  37.  In  canvassing,  cacli  box  being  opened,  the  ballots 
ccmtained  therein  shall  be  taken  out  and  counted  unopened,  except 
fc^i  far  as  to  ascertain  that  such  ballot  is  single.  If  it  were  proven' 
tliat  it  was  opened  rather  more  than  was  necessary,  would  that  viti- 
ate either  the  ballot  or  the  poll? 

There  are  a  variety  of  other  provisions  of  a  like  character;  we 
^^•ill  refer  to  only  one  or  two  more.  The  law  is  rigid  in  forbidding 
the  receipt  of  illegal  or  spurioils  votes,  much  more  so  than  as  tC 
the  form  of  receiving  legal  ones,  and  with  good  reason.  Yet,  sup- 
]»ose  the  inspectors  knowingly  and  willfully  receive  illegal  votes,  is 
the  election  thereby  vitiated?     Most  clearly  not,  and  the  law  pre- 
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sumes  so  strongly  against  the  contestant  that  he  must  show  both 
the  deviation  and  the  injury.  The  supreme  court  of  Massachusetts, 
in  First  Parish  of  Sudbury  v.  Steans,  21st  Pickering,  154,  says^ 
*'  It  is  no  objection  to  an  election  that  illegal  votes  were  received, 
unless  the  illegal  votes  changed  the  majority;  the  mere  fact  of  their 
existence  never  avoids  an  election."  "  The  burden  of  proof,  too,  ia> 
always  upon  the  persons  contesting  the  election."  (See,  also,  ex» 
parte  Murphy,  7  Cowen,  163.) 

In  some  cases  the  law  expressly  directs  the  period  within  which  a 
canvass  shall  be  commenced  and  completed;  as,  in  New  York,  the* 
canvassers  shall  complete  the  canvass  on  the  day  subsequent  to  the 
closing  of  the  poll.  If  they  do  not,  the  election  is  not  thereby 
affected.    (Ex  parte  Heath,  3  Hill,  46-7.) 

In  Arnold  v.  Lea,  a  case  arising  in  Tennessee,  reported  in  Clark'^ 
Contested  Elections  in  Congress,  601,  the  statute  provided:  "  Bal-« 
lots  to  be  placed  in  a  box,  which  shall  be  locked  or  well  secured."' 
In  that  case  a  large  gourd  was  used  instead  of  a  box;  the  variance 
was  held  not  to  invalidate  the  election. 

The  same  case  decides  that  the  inspectors  of  a  particular  precinct, 
not  having  been  sworn  as  directed  by  the  law,  did  not  vitiate  the 
election;  nor  where  a  justice  being  an  inspector  swears  himself,  an3 
in  Strong,  petition,  etc.,  20  Pickering,  491-2,  the  general  rule  is 
laid  down  broadly  that  an  illegal  act  on  the  part  of  the  canvasser 
shall  not  affect  the  result;  they  shall  be  punished  if  they  act  cor- 
ruptly, but  the  election  shall  stand  good. 

The  undersigned  recommend  the  passage  of  the  following  resolu- 
tion: 

Resolved,  That  the  prayer  of  the  petitioner  ought  not  to  be 

granted. 

Respectfully  submitted, 

CHAS.  G.  MYERS, 
WM.    SIDNEY   SMITH. 

Assembly  Document,  1848,  vol.  5,  No.  148. 
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On  motion  of  Mr.  Myers, 

Resolvedy  That  the  said  report  and  resolution  be  laid  on  the  table^ 
and  that  it  be  printed  in  connection  with  the  report  of  the  majority 
of  the  committee,  for  the  use  of  the  Legislature. 

Assembly  Journal,  1848,  page  865. 

Kbport  of  Majobity  Adopted  —  Morgan  Johnson  Awarded 

THE  Seat. 

In  Assembly,  April  1,  1848. 

The  House  then  proceeded  to  the  consideration  of.  the  resolu- 
tions heretofore  reported  by  the  committee  on  privileges  and  elec- 
tions, in  the  words  following,  to  wit: 

Resolvedy  That  Solomon  Moss  is  not  entitled  to  the  seat  as  mem- 
ber of  Assembly  now  occupied  by  him. 

Resolved,  That  Morgan  Johnson  is  entitled  to  the  seat  as  member 
of  Assembly  now  occupied  by  Solomon  Moss. 

Debate  was  had  thereon,  when  Mr.  Speaker  pUt  the  question 
whether  the  House  would  agree  to  the  said  first  resolution,  and  it 
was  determined  in  the  affirmative. 

Ayes,  72.     Nays,  28. 

Mr.  Speaker  then  put  the  question  whether  the  House  would 
agree  to  the  said  last  mentioned  resolution,  and  it  was  determined  in 
the  affirmative. 

Ayes,  73.     Nays,  27. 

Mr.  Johnson  Sworn  in. 

Morgan  Johnson,  the  said  member  of  Assembly  elect  from  the 
second  Assembly  district,  county  of  Niagara,  then  appeared  at  the 
chair  of  the  Speaker  and  took  and  subscribed  the  oath  of  office  pre- 
scribed by  the  Constitution  of  this  State. 

Assembly  Journal,  1848,  pages  1027,  1028,  1029. 
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An  Act  Providing  for  Payment  of  Expenses  of  Moss  and  John- 
son IN  Contesting  Seat. 

In  Assembly,  April  3,  1848. 

Mr.  Raymond,  from  the  committee  on  the  judiciary,  asked  for 
and  obtained  leave  to  bring  in  a  bill  entitled  "  An  act  to  provide  for 
paying  certain  expenses  to  Solomon  Moss  for  defending,  and  Mor- 
gan Johnson  for  contesting  the  right  to  seat  as  a  member  of  this 
House,"  which  was  read  the  first  time. 

On  motion  of  Mr.  Raymond, 

Ordered,  That  the  said  bill  be  committed  to  the  committee  of  the 
whole  House  when  on  the  engrossed  bUl  from  the  Senate  making 
appropriations  to  the  State  Library. 

Assembly  Journal,  1848,  page  1031.     See,  also,  Assembly  Journal, 
1848,  pages  1039,  1042,  1076,  1340,  1365. 


Case  of  Daniel  T.  Dnrland  and  Daniel  FuUerton. 

Orange    County  —  Objections    to    Daniel    Fullebton    Being 

Sworn.  • 

In  Assembly,  Jamrnry  1,  1850. 

Hon.  Christopher  Morgan,  Secretary  of  State,  was  in  attend- 
ance to  administer  the  oath  of  office  to  the  members  of  Assembly. 

When  the  name  of  Daniel  Fullerton  of  the  third  Assembly  dis- 
trict of  the  county  of  Orange,  was  called,  Mr.  Ford  rose  and  ob- 
jected to  his  being  sworn  in  as  a  member  at  this  time,  upon  the 
ground  that  his  right  to  a  seat  was  contested  by  Mi*.  Durland,  and 
moved  that  his  name  be  passed  over  until  the  remaining  members 
were  sworn. 

Debate  was  had  when  Mr.  Fullerton  rose,  and  after  stating  that 
he  appeared  here  with  a  certificate  from  the  board  of  county  can- 
vassers, of  the  county  of  Orange,  declaring  him  to  be  duly  elected  a 
member  of  the  House;  that  he  claimed  to  have  been  fairly,  legally 
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and  equitably  chosen,  and  was  prepared  to  establish  his  claim  by 
proof  to  the  satisfaction  of  the  House,  yet  not  desiring  to  cause  any 
delay  or  embarrassment  in  the  organization  of  the  House,  it  was  his 
design  to  decline  to  vote  or  take  any  part  in  the  election  of  officers 
of  the  House. 

Thereupon,  Mr.  Ford  withdrew  his  motion,  and  Mr.  Fullerton 
was  duly  qualified  as  a  member. 

Assembly  Journal,  1850,  page  7. 

Petition  of  Daniel  T.  Dubland,  Pbesented,  Claiming  Seat. 

In  Assembly,  January  7,  1850. 

Mr.  Ford  presented  the  petition  of  Daniel  P.  Durland  of  the 
county  of  Orange,  claiming  a  seat  as  a  member  of  this  House,  which 
was  read  and  referred  to  the  committee  on  privileges  and  elections. 

Assembly  Journal,  1850,  page  53. 

Committee  Authorized  to  Take  Testimony  and  to  Send  fob 

Persons  and  Papers. 

In  Assembly,  January  14,  1850. 

Mr.  Dinning,  from  the  committee  on  privileges  and  elections,  to 
which  was  referred  the  petition  of  Mr.  Durland,  claiming  the  right 
to  a  seat  in  this  House,  offered  for  the  consideration  of  the  House  a 
resolution  in  the  words  following,  to  wit: 

Resolvedy  That  the  committee  on  privileges  and  elections  be  and 
the  same  is  hereby  authorized  to  send  for  such  persons  and  papers 
as  may  be  necessary  to  aid  said  committee  in  the  investigation  of 
the  claim  made  by  Mr.  Durland  to  the  seat  now  held  by  Mr.  Fuller- 
ton,  from  the  third  Assembly  district  in  the  county  of  Orange,  and 
that  the  chairman  and  secretary  of  said  committee  be  and  they  are 
hereby  authorized  to  go  to  the  county  of  Orange  and  take  testimony 
in  relation  to  Said  claim,  if  the  committee  shall  deem  it  necessary 
to  do  so. 
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Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
the  said  resolution,  and  it  was  determined  in  the  affirmative. 

Assembly  Journal,  1850,  page  114:. 

In  Assembly,  February  8,  1850. 

Mr.  Ford  offered  for  the  consideration  of  the  House  a  resolution 
in  the  words  following,  to  wit: 

• 

Resolved^  That  the  committee  on  elections  be  requested  to  report 
in  the  case  of  the  contested  seal  of  Mr.  FuUerton  forthwith. 
Ordered y  That  the  said  resolution  be  laid  on  the  table. 

Assembly  Journal,  1850,  page  316. 

Repoet  of  Committee  on  Peivileges  and  Elections. 

In  Assembly,  February  13, 1850. 

Mr.  Dinning,  from  the  committee  on  privileges  and  elections,  to 
which  was  referred  the  petition  of  Daniel  T.  Durland,  claiming  the 
seat  occupied  by  Daniel  FuUerton  on  the  floor  of  this  House,  re- 
ported as  follows^  to  wit: 

Eeport  of  the  Committee  on  Pkivileoes  and  Elections  on 
THE  Petition  of  Daniel  T.  Durland,  Claiming  a  Seat  as 
Member  of  Assembly  from  the  Third  Assembly  District 
OF  THE  County  of  Orange. 

The  committee  on  privileges  and  elections,  to  which  was  referred 
the  petition  of  Daniel  T.  Durland,  claiming  a  seat  in  the  A^embly 
as  member  from  the  third  Assembly  district  of  the  county  of 
Orange,  now  held  by  Daniel  FuUerton,  report: 

That  the  parties  have  appeared  before  your  committee  in  person 
and  by  their  respective  counsel.  That  the  petition  in  substance 
alleges  that  the  said  Daniel  T.  Durland  received  the  greatest  num- 
ber of  votes  cast  for  member  of  Assembly  at  the  last  general  election 
in  the  third  Assembly  district  of  the  county  of  Orange^  but  that  the 
board  of  county  canvassers  illegally  and  improperly  rejected  the 
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return  made  by  the  inspectors  of  election  for  the  third  election  dis- 
trict of  the  town  of  Minisink,  and  certified  that  Daniel  FuUerton 
had  been  duly  elected  such  member. 

In  support  of  the  petition,  Mr.  Durland  produced  in  evidence 
before  your  committee  certified  copies  of  the  return  of  the  county 
canvassers  of  the  county  of  Orange,  and  of  the  retum  of  the  in- 
spectors of  election  for  the  third  election  district  of  the  town  of 
Minisink,  which  are  hereto  annexed,  and  marked  Exhibits  A  and 
B,  respectively. 

It  was  then  admitted  by  Mr.  Fullerton  that  the  certificate  of  elec- 
tion, as  given  to  him  by  the  board  of  county  canvassers,  shows  that 
he  received  a  majority  of  ninety-six  votes,  and  that  the  board  of 
county  canvassers  rejected  the  returns  from  the  said  third  election 
district  of  the  town  of  Minisink,  in  which  Mr.  Durland  received 
one  hundred  and  sixty-two  votes  and  Mr.  Fullerton  fifty-nine  votes. 
And  further,  that  if  the  retum  last  mentioned  had  been  received 
and  allowed  by  the  board  of  county  canvassers,  Mr.  Durland  would 
have  received  a  majority  of  seven  votes  in  the  third  Assembly  dis- 
trict of  the  county  of  Orange. 

Mr.  Fullerton  then  submitted  the  following  answer  to  the  peti- 
tion, viz. : 

In  the  Mattee  of  the  Contested  Election  of  Daniel  Fulleb- 

TON  AS  A  Member  of  Assembly. 

I  shall  insist,  in  support  of  my  right  to  the  seat  now  held  by  me 
in  the  Assembly,  upon  the  following  points: 

I.  That  the  certificate  of  the  countv  canvassers  is  conclusive 
upon  the  question  of  my  right  to  a  seat,  unless  it  shall  be  made  to 
appear  that  the  said  board  of  canvassers  were  guilty  of  fraud  or 
corruption  in  giving  such  certificate. 

II.  If  it  shall  be  held  that  the  House  can  properly  look  beyond 
or  behind  such  certificate,  that  I  will  insist  that  the  returns  of  the 
inspectors  of  the  third  election  district  of  the  town  of  Minisink  were 
legally  and  properly  rejected  by  the  board  of  county  canvassers; 
and  if  it  shall  be  found  that  the  county  canvassers  did  legally  and 
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properly  reject  said  returns  that  that  is  conclusive  upon  the  ques- 
tion. 

III.  If  it  shall  be  held  that  the  House  can  look  beyond  this  de- 
cision and  the  ground  upon  -which  it  was  made,  then  I  shall  insist 
that  the  returns  of  said  third  election  district  were  and  should  be 
rejected  upon  the  following  grounds: 

1st.  Because  the  poll  of  said  election  in  said  district  was  held 
open  after  sunset  of  the  day  of  election,  and  votes  were  irregularly 
received  by  the  inspectors  of  said  district  after  sunset. 

2d.  Because  the  votes  of  the  said  district  were  ill^ally  can- 
vassed; persons,  not  being  inspectors  of  said  election  district,  being 
permitted  to  canvass,  and  to  assist  to  canvass,  a  portion  of  the  votes 
cast  at  the  said  election  in  said  district. 

rV.  I  shall  insist  that  more  than  seven  illegal  votes  were  given 
for  Mr.  Durland  in  the  said  third  Assembly  district  of  the  county 
of  Orange. 

V.  I  shall  insist  that  two  or  more  votes,  cast  for  me  in  tlie  first 
election  district  of  the  town  of  Minisink,  were,  by  mistake  of  the 
inspectors,  put  in  the  wrong  box,  and  were  destroyed,  and  not 
allowed  as  canvassed  to  me  in  said  district;  and  that  two  votes,  cast 
for  me  in  said  district,  were  illegally  drawn  from  the  ballot-box, 
and  destroyed  before  the  canvass  of  said  votes,  aiul  that  they  were 
not  canvassed  or  allowed  to  me  by  the  said  inspectoi's. 

Lastly,  I  shall  insist  that  I  received  a  majority  of  the  legal  votes 
cast  in  the  third  Assembly  district  of  the  county  of  Orange. 

The  effect  of  the  first  point  taken  by  Mr.  Fullerton,  if  sustained, 
would  be  to  divest  this  House  of  the  jurisdiction  over  the  "  election 
returns  and  qualifications  of  its  own  members,"  expressly  conferred 
upon  it  by  the  Constitution,  and  to  transfer  it  to  a  local  board  whose 
functions  are  solely  of  a  ministerial  character,  and  your  committee 
had  no  hesitation  in  pronouncing  it  untenable. 

The  second  point,  claiming  that  the  returns  from  the  third  elec- 
tion district  of  Minisink  were  legally  and  properly  rejected  by  the 
county  canvassers,  evidently  refers  to  mattei's  appearing  on  the  face 
of  the  return,  and  was  so  presented  to  your  committee. 
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The  only  defects  pointed  out  on  the  face  of  the  returns  are  stated 
in  the  supplementary  certificates  of  the  inspectors  indorsed  upon 
the  return: 

1.  That  the  State  and  judiciary  tickets  attached  were  not  the 
regular  tickets  voted  at  the  election,  but  were  attached  through 
mistake. 

2.  That  one  of  the  Assembly  ballots  is  wanting. 

It  was  undoubtedly  the  duty  of  the  inspectors  to  attach  such  bal- 
lots as  were  voted,  but  your  committee  have  no  doubt  that  the 
statute  is  in  that  respect  directory  only,  and  that  the  omission  to 
comply  with  it  constitutes  one  of  that  class  of  irregularities  which 
do  not  affect  the  merits  and  never  vitiate  a  whole  proceeding.  It 
could  not  be  endured  that  a  mere  clerical  error  should  in  effect  dis- 
franchise a  whole  district. 

In  regard  to  the  fourth  allegation  of  Mr.  Fullerton,  viz. :  That 
more  than  seven  illegal  votes  were  given  in  the  said  district  for 
Mr.  Durland  in  the  said  district,  it  was  objected  on  the  part  of  Mr. 
Durland: 

1.  That  it  was  not  competent  for  the  committee,  under  the  prece^ 
dents  established  by  this  House,  to  take  testimony  as  to  any  matter 
back  of  the  ballot-box. 

2.  That  the  allegation  was  defective  in  not  specifying  the  names 
of  the  votes  charged  to  have  been  illegal. 

It  cannot  be  denied  that  the  practice  of  this  House  in  all  the 
recent  cases  is  unfavorable  to  going  behind  the  ballot-box  but 
actuated  by  a  desire  to  avoid  all  cause  or  occasion  of  complaint  from 
any  quarter,  your  committee  preferred  to  adopt  the  rule  which  pre- 
vails in  Congress,  and  permit  such  evidence  to  be  taken  by  both 
parties,  upon  condition  that  lists  of  the  votes  charged  to  be  illegal 
should  be  served  a  reasonable  time  before  the  taking  of  the  testi- 
mony. 

On  the  14th  of  January,  a  resolution  was  passed  by  the  House 
giving  power  to  the  committee  to  send  for  persons  and  papers,  and 
authorizing  the  chairman  and  secretary  of  the  committee  to  pro- 
ceed to  the  county  of  Orange  to  take  tebtiinony. 

18 
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The  comimttee  appointed  Friday,  the  25th  of  January,  for  the 
taking  of  such  testimony  at  Port  Jervis,  and  directed  that  Mr.  Ful- 
lerton  serve  on  Mr.  Durland  a  list  of  the  voters  claimed  bv  him  to 
have  voted  illegally,  by  Monday,  the  21st;  and  that  a  like  notice  be 
given  by  Mr.  Durland,  if  he  should  wish  to  introduce  similar  testi- 
mony. 

The  taking  of  testimony  was  adjourned  over,  and  not  proceeded 
ill  until  the  31st  of  January,  when  Mr.  FuUerton  otfered  to  produce 
evidence  of  illegal  voting.  It  appearing,  however,  that  the  notice 
directed  by  the  committee  had  not  been  given,  and  objections  hav- 
ing been  taken  on  that  ground,  he  was  not  allowed  to  produce  it. 

The  chairman  and  secretary  only  being  present,  did  not  think 
proper  to  make  any  new  order  without  the  concurrence  of  the  other 
members  of  the  committee,  and  laid  the  matter  over  until  their 
return  to  Albany,  and  proceeded  to  take  the  evidence  to  the  other 
points  in  the  case:  The  depositions  containing  said  evidence,  are 
hereto  annexed.  On  the  7th  instant,  a  meeting  of  the  committee 
was  held,  at  which  Mr.  Fullerton  attended,  and  after  some  informal 
conversation,  it  was  adjourned  until  the  following  day,  to  enable 
Mr.  Fullerton  to  make  an  application  in  proper  form. 

At  the  adjourned  meeting,  Mr.  Fullerton  presented  the  written 
request,  which  is  hereto  aimexed,  but  it  appearing  that  the  notice 
had  not  yet  been  served  upon  Mr.  Durland,  and  no  affidavits  hav- 
ing been  submitted  to  excuse  the  delay,  your  committee  felt  it  to 
be  their  duty  to  deny  the  request,  and  to  report  to  the  House  upon 
the  testimony  already  taken. 

This  testimony  was  confined  to  three  points,  viz. : 

1.  The  keeping  of  the  poll  open  after  sunset  in  the  3d  district  of 
Minisink. 

2.  The  alleged  canyassing  of  votes  in  that  district  by  unauthor- 
ized persons. 

3.  The  omission  to  allow  Mr.  Fullerton  certain  votes  said  to  have 
been  given  for  him  in  the  first  election  district  of  Minisink. 

One  w^itness  was  examined  in  relation  to  a  removal  of  ballot- 
boxes  in  the  third  district  of  Mini?ink  during  the  canvass,  but  the 
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point  was  not  taken  in  the  allegations,  and  the  testimony  elicited  is 
unimportant    The  deposition  is  annexed. 

In  regard  to  the  keeping  of  the  poll  open  after  sunset,  your 
<»ommittee  would,  in  the  first  place,  remark,  that  the  statute  does 
not  require  thut  the  poll  should  be  closed  at  sunset,  but  only  that 
it  should  be  kept  open  until  then.  It  follows,  therefore,  that  if  ex- 
ception can  be  taken  at  all  to  the  keeping  of  the  poll  open  to  a  later 
hour  (which  your  ,  committee  very  much  doubt),  that  it  can- 
not be  taken  without  showing  some  act  on  the  part  of  the  au- 
thorities by  which  voters  were,  in  fact  misled  and  prevented  from 
casting  their  votes  while  the  opportunity  was  corruptly  afforded  to 
others. 

No  such  evidence  has  been  produced.  It  appears  that  the  room  in 
which  the  poll  was  held  was  badly  lighted,  and  faced  the  east,  and 
that  the  day  was  dark  and  rainy.  Only  one  witness,  John  Whit- 
ing, believes  that  it  was  kept  open  after  sunset.  The  other  wit- 
nesses are  confident  it  was  closed  about  sunset.  Samuel  Slawson, 
one  of  the  clerks  of  the  poll,  who  was  examined  on  the  part  of 
Mr.  Pullerton,  says  that  it  closed  not  far  from  five  o'clock,  and 
that  there  were  two  or  three  timepieces  at  the  board  which  differed. 
It  is  stated  by  some  of  the  witnesses,  and  contradicted  by  none, 
that  Isaac  P.  King  was  the  last  who  voted,  and  that  he  voted  from 
ten  to  twenty  minutes  before  the  poll  closed;  and  Mr.  King,  in  his 
deposition,  states  his  belief  that  when  he  voted  the  sun  was  fifteen 
or  twenty  minutes  high. 

In  regard  XjfS  the  canvassing  of  votes  by  unauthorized  persons,  the 
testimony  is  more  confiicting. 

It  appears  that  the  canvass  was  conducted  in  the  following  man- 
ner: When  the  tickets  were  emptied  from  the  ballot-box  they 
were  divided  into  three  parcels.  Each  inspector  counted  one  par- 
cel without  opening  it,  and  the  sum  of  these  counts  was  compared 
Avith  the  poll  lists. 

Each  inspector  then  opened  the  tickets  before  him,  separated 
those  given  for  the  different  candidates,  counted  and  gave  in  his 
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count  to  the  clerks  without  having  it  revised  by  any  other  in- 
spector. 

Mr.  Whiting,  one  of  the  inspectors,  is  said  to  have  been  assisted 
by  Mr.  Stewart  T.  Durland,  a  brother  of  the  contestant;  and  two 
of  the  witnesses  produced  by  Mr.  Fullerton,  B.  Myers  and  S.  T. 
Bodle,  swear  very  positively  that  a  part  of  the  tickets  which  fell  to 
Mr.  Whiting's  share  were  counted  by  Durland  only,  and  the  num- 
ber given  to  the  clerks  from  his  count- 
Stephen  Moore,  another  witness  produced  on  the  same  side,  at 
first  testified  to  the  same  effect,  but  afterward  said  that  he  could  not 
tell  whether  Mr.  Wbiting  counted  after  Durland  or  not;  he  did 
not  remember  about  it,  and  also  expressed  the  opinion  that  the 
tickets  which  Durland  cx)unted  had  been  opened  by  Mr.  Whiting 
before  Durland's  arrival. 

Mr.  Smith,  one  of  the  other  inspectors,  saw  Durland  counting, 
but  could  not  say  whether  the  same  tickets  were  counted  by  Whit- 
ing previously  or  not,  but  he  thinks  they  had  been. 

Mr.  Seybolt,  the  remaining  inspector,  and  Mr.  Slawson,  one  of 
the  clerks,  were  also  examined  on  the  part  of  Mr.  Fullerton,  but 
were  unable  to  say  anything  in  relation  to  the  matter,  and  were 
not  cross-examined. 

On  the  other  side  Mr,  Durland  produced  John  Whiting,  the 
inspector;  Stewart  T.  Durland  and  Lewis  Armstrong,  the  other 
clerk  of  the  poll,  who  unite  in  saying  that  the  tickets  were  all 
counted  by  Mr.  Whiting,  as  well  as  by  Mr.  Durland.  The  tickets 
which  fell  to  Mr.  Whiting^s  share  were  counted  in  several  distinct 
parcels  (or  bunches  as  some  of  the  witnesses  term  them),  and  in  re- 
lation  to  one  of  these  parcels,  Mr.  Whiting  states  that  after-count- 
ing it,  he  felt  confident  that  he  had  made  a  mistake  of  one  in  his 
count,  and  handed  the  tickets  to  Durland  with  a  request  to  count 
them  over,  and  on  his  doing  so  and  finding  that  Whiting  had  made 
the  mistake  which  he  suspected,  the  latter  did  not  again  count 
them,  but  gave  in  the  number  so  found  to  the  clerks. 

These  witnesses  also  mention  that  Mr.  Stewart  Durland  in  his 
count,  found  a  ticket  from  w^hich  Mr.  Daniel  T.  Durland's  name 
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had  been  erased  with  a  led  pencil,  and  the  name  of  Gideon  W. 
Coch  inserted,, and  which  had  been  previously  eouhted  for  Daniel 
T.  Dnrland.  This  is  also  corroborated  by  the  testimony  of  one  of 
Mr.  Fullerton's  witnesses,  Bodle,  .who  remembered  the  ticket,  al- 
though unable  to  say  who  found  it 

So  far  fts  the  number  of  witnesses  is  concerned,  the  preponder- 
ance oi  testimony  is  undoubtedly  upon  the  side  of  Mr.  Ihirland. 
It  may,  indeed,  be  objected  that  this  preponderance  is  in  pfirt  cre- 
ated by  the  testimony  of  the  inspector  who  is  charged  with  the 
official  delinquency,  and  of  him  who  is  charged  to  have  aided  him 
in  his  misconduct;  but  on  the  other  hand,  not  only  are  all  the  wit- 
nesses unimpeached,  but  they  have  all,  with  the  exception  of  Mr. 
Stewart  T.  Durland,  been  called  as  witnesses  on  the  part  of  Mr. 
Fullerton,  and  cannot  therefore  be  deemed  capable  of  an  attempt 
to  escape  censure  by  willful  perjury. 

The  inspectors  appear  to  have  been  unskilled  in  their  duty,  but 
your  comjnittee  see  no  reason  to  doubt  their  intention  to  perform 
that  duty,  or  the  fact  that  it  was  substantially  performed.  No 
attempt  was  made  to  prove  that  there  was  any  actual  error  or  fraud 
in  the  account,  and  the  detection  and  announcement  by  Mr.  Stewart 
Durland  of  an  error  which  had  been  made  in  favor  of  the  party 
who  may  be  reasonably  supi)osed  to  have  enlisted  all  his  sympathies, 
is  strong  incidental  evidence  of  good  faith  in  the  tran^ction. 

Your  committee  think  that  a  charge  which  could  nullify  the  votes 
of  a  whole  district  should  be  most  clearly  and  uncontestably  proven, 
and  they  feel  it  due  to  the  officers  attacked  and  the  witnesses  ex- 
amined, to  give  a  preference  to  that  testimony  which  is  affirmative 
in  its  character  over  that  which  is  negative  merely,  and  to  adopt 
the  conclusion  which  comports  best  with  the  integrity  of  all. 

With  such  views,  your  committee  feel  bound  to  declare  the  alle- 
gation in  respect  to  the  canvass  of  votes  by  unauthorized  persons 
not  proven. 

The  testimony  adduced  to  the  remaining  point  proves  that  two 
ballots,  having  on  them  the  name  of  Daniel  Fullerton,  were  found 
in  boxes  other  than  the  Assembly  box  at  the  poll  held  in  the  first 
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election  district  of  the  town  of  Minisink,  and  were  not  allowed  to 
Mr.  Fullerton.  i\nanijis  M.  Carter  and  James  Post  were  examined 
to  prove  that  they  both  voted  for  Mr.  Fullerton  at  that  election,  a& 
memher  of  Aseembly,  and  they  both  testified  to  their  intention  so  to 
vote,  and  their  belief  that  they  did  so  vote. 

Mr.  Carter  declined  however  to  say  positively  that  he  handed  hi& 
vote  to  the  inspector,  and  Post  stated  that  he  took  the  tickets  from 
a  man  that  he  knew  to  be  a  whig,  and  did  not  examine  them  be- 
fore voting. 

The  poll  list  was  then  produced,  from  which  it  appeared  that 
neither  of  the  last  named  witnesees  was  recorded  as  voting  for  the 
Assembly,  and  that  five  other  persons  were  also  recorded  as  having 
voted  other  tickets,  but  not  the  Assembly  ticket. 

It  was  also  proved  that  there  was  an  excess  oi  one  ticket  in  the 
Assembly  box  in  that  district  over  the  number  shown  by  the  poll 
list,  and  that  a  ticket  in  favor  of  Charles  Durland  was  destroyed  to 
remove  that  excess. 

The  above  is  believed  by  your  committee  to  be  a  fair  statement 
of  the  facts  of  this  case,  and  unless  your  honorable  body  should 
deem  proper  to  order  the  taking  of  testimony  in  regard  to  illegal 
voting,  your  committee  recommend  the  adoption  of  the  following 
resolution:  ' 

Resolved,  That  Daniel  Fullerton  is  not  entitled  to  a  seat  in  thid 
Assembly. 

Resolved,  That  Daniel  T.  Durland  is  entitled  to  a  seat  in  thiai 
Assembly,  as  a  member  from  the  third  Assembly  district,  of  the^ 
county  of  Orange,  and  that  he  be  admitted  and  sworn  as  such. 

F.  C.  DININNY. 
GEO.  G.  WATERS. 
JAS.  MONEOE. 
R    McINTOSH. 
C.  EOBINSON. 

Assembly  Documents,  1850,  vol.  1,  Xo.  67;  see  do.  for  petition, 
documents,  testimony,  etc.,  pages  11  to  53. 
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Five   Times  the   Usual   Number   of   the  Kepobt   Ordebed 

Printed. 

Mr.  Ford  offered  for  the  consideration  of  the  House  a  resolution 
ill  the  words  following,  to  wit: 

Reaolvedy  That  five  times  the  usual  number  of  the  report  on  elec-. 
tions^  in  relation  to  the  contested  seat  in  Orange  county,  and  the 
evidence  presented  to  and  taken  by  them  be  printed  for  the  use  of 
the  House,  and  in  the  meantime  that  the  report  lay  upon  the  fable/ 

Mr.  Speaker  put  the  question  whether  the  House  would  agree! 
to  so  much  thereof  as  relates  to  printing,  and  it  was  determined  inf 
the  affirmative. 

Mr.  Speaker  then  put  the  question  whether  the  House  would 
agree  to  so  much  thereof  as  relates  to  laying  upon  the  table,  and  it 
was  determined  in  the  affirmative. 

Assembly  Journal,  1860,  page  355. 

Books,  Stationery,  etc.,  Furnished  Mr.  Durland. 

On  motion  of  Mr.  Fiske, 

Resolved,  That  Mr.  Durland  be  supplied  with  the  same  number 
of  newspapers  as  are  furnished  to  members  of  this  House,  also  books,' 
documents,  knife,  stationery,  etc.,  to  be  paid  for  in  the  same  man- 
ner, and  all  books  and  all  other  articles  furnished  members. 

Assembly  Journal,  1850,  page  386. 

Report  of  Committee  Taken  up  and  Considered,  and  Motion 

Made  to  Recommit  to  Committee. 

In  Assembly,  Fehruary  26,  1850. 

Mr.  Burroughs  moved  that  the  special  order  before  the  House  be 
postponed  until  to-morrow  at  12  o'clock  M.,  for  the  purpose  of 
taking  up  for  consideration  at  this  time  the  report  and  resolution^ 
of  the  committee  on  privileges  and  elections,  in  relation  to  the  claim 
of  Daniel  T.  Durland  to  the  seat  occupied  by  Daniel  Fullerton, 
from  the  third  district  of  the  county  of  Orange. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
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to  the  said  motion  of  Mr.  Burroughs,  and  it  was  determined  in  the 
afltenative. 

Mr.  L.  Ward  Smith  offered  for  the  consideration  of  the  House  a 
resolution  in  the  words  following,  to  wit: 

Resolved,  That  the  report  and  resolutions  of  the  standing  com- 
mittee on  pririleges  and  elections,  on  the  contested  seat  between 
Mr.  Durland  and  Mr.  Fullerton,  be  recommitted  with  instructions 
to  take  testimony  in  relation  to  the  illegal  votes  alleged  to  have  been- 
given  at  said  election. 

Assembly  Journal,  1850,  page  472. 

* 

Consideration  Postponed  until  Four  O'Clock. 

Mr.  Speaker  announced  the  question  to  be  on  Mr.  L.'  Ward 
Smith's  resolution  to  recommit  the  report  and  resolutions  of  the 
committee  on  privileges  and  elections,  with  instructions  id  take  tes- 
timony as  to  illegal  voting  in  the  case  of  the  contested  election  in; 
the  third  district  of  the  county  .of  Orange. 

The  Speaker  put  the  question  whether  the  House  would  agree 
to  the  said  resolution,  and  it  was  determined  in  the  negative. 

Ayes,  44.    Noes,  50. 

Mr.  Pruyn  moved  that  the  House  do  now  adjourn. 

Mr.  Speaker  put  the  question,  and  it  was  determined  in  the 
negative. 

Ayes,  43.    Noes,  50. 

Mr.  Lyon  called  for  the  previous  question. 

Mr.  McLean  moved  that  the  motion  for  the  previous  question  be 
laid  upon  the  table. 

Mr.  Speaker  put  the  question,  and  it  was  determined  in  the 
negative. 

Ayes,  44.     Noes,  50. 

Mr.  Wakeman  moved  that  the  House  do  now  adjourn. 

Mr.  Speaker  put  the  question,  and  it  was  determined  in  the 
negative. 

Ayes,  42.     NoesJ  50. 
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Hepobt  of  Committee   Adopted  —  Mr.  'Durland   Awarded 

Seat  and  Sworn  in. 

After  efforts  to  adjourn,  etc.,  Jfr.  Speaker  announced  the  main' 
que^on  to  be  on  the  adoption  of  the  resolutions  reported  by  the 
committee  on  privileges  and  elections,  Krhich  are  as  follows: 

Resolved,  That  Daniel  Fullerton  is  not  entitled  to  a  seat  in  this 
Assembly. 

Resolvedy  That  Daniel  T.  Durland  is  entitled  to  a  seat  in  this 
Assembly  as  a  member  from  the  third  district  from  the  county  of 
Orange,  and  that  he  be  admitted  and  sworn  as  such. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
the  said  resolutions. 

The  Clerk  having  gone  through  with  the  roll,  proceeded  to  call 
the  absentees,  and  on  calling  the  name  of  Mr.  Waters,  he  arose  and 
asked  to  be  excused,  giving  his  reasons  therefor. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
excuse  Mr.  Waters,  and  it  was  determined  in  the  affirmative. 

The  Clerk  having  concluded  the  call  of  absentees,  the  vote  on 
the  said  resolution  was  determined  in  the  affirmative. 

Ayes,  60.     Noes,  38. 

Mr.  Ford  moved  that  the  vote  just  taken  on  said  resolutions  be 
reconsoHered,  and  moved  the  previous  question  thereon. 

Mr.  Wakeman  moved  to  lay  the  said  motion  of  Mr.  Ford  on  the* 
table. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
the  said  motion  of  Mr.  Wakeman,  and  it  was  determined  in  the 
negative. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
second  the  call  for  the  previous  question,  and  it  was  determined  in 
the  affirmative. 

Mr.  Speaker  then  put  the  question,  "  Shall  the  main  question! 
be  now  put? ''  and  it  was  determined  in  the  affirmative. 

Mr.  Speaker  then  announced  the  main  question  to  be  on  Mr.* 
Ford's  motion  to  reconsider. 
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Mr.  Speaker  then  put  the  main  question,  it  being  whether  the 
House  would  agre^  to  the  said  motion  of  Mr.  Ford,  and  it  wafi 
determined  in  the  negative. 

Mr.  Daniel  T.  Durland  then  came  forward  and  was  duly  swora 
in  by  the  Speaker  as  a  member  of  this  House  from  the  third  Assem-* 
bly  district  of  the  county  of  Orange. 

Assembly  Journal,  1850,  pages  470  to  481,  both  inclusive.     See 
also  pages  483,  484. 

An  act  to  pay  certain  expenses  of  Daniel  Fullerton  and  Daniel 
T.  Durland. 

Assembly  Journal,  1850,  pages  655  to  1359. 


Case  of  Samuel  Ja3me,  Jr.,  and  John  Underwood. 

Yates  County  —  Petition  Pkesented. 

In  Assembly,  Jimuary  18,  1851. 

Mr.  J.  Benedict  presented  the  petition  of  John  Underwood  for  a 
seat  as  a  member  of  this  House  for  the  county  of  Yates,  which 
was  read  and  referred  to  the  committee  on  privileges  and  elec-" 
tions. 

Assembly  Journal,  1851,  vol.  1,  pages  117,  118. 

"Resolution  Allowing  John  Underwood  a  Seat  Pending  In- 
vestigation. 

In  Assembly,  January  28,  1851. 

Mr.  Bishop  offered  for  the  consideration  of  the  House  a  resolu-* 
tion,  in  the  words  following,  to  wit: 

Resolved,  That  John  Underwood  be  admitted  to  a  seat  in  this 
House,  pending  his  application  for  a  seat  in  the  place  of  Samuel 
Jayne,  Jr.,  from  Yates  county,  but  that  the  said  Undenvood  shall 
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not  be  allowed  to  vote,  or  take  any  part  in  the  proceedings  of  this 
House,  and  that  the  clerk  of  the  House  fiimigj||[  him  with  stationery,! 
newspapers,  etc.,  the  same  as  allowed  to  the  members  of  .this  House.. 
Debate  being  had  thereon, 

Ordered^  That  said  resolution  be  laid  upon  the  table. 
Assembly  Journal,  1851,  vol.  1,  page  209. 

In  Assembly,  January  29,  1851. 

On  motion  of  Mr.  Bishop,  the  House  proceeded  to  the  considera- 
tion of  the  resolution  heretofore  offered  by  him,  in  the  words  fol- 
lowing, to  wit: 

Resolved,  That  John  Underwood  be  admitted  to  a  seat  in  this 
House,  pending  his  application  for  a  seat  in  the  place  of  Samuel 
Jayne,  Jr.,  from  Yates  county,  but  that  the  said  Underwood  shall 
not  be  allowed  to  vote,  or  to  take  any  part  in  the  proceedings  of  this 
House,  and  that  the  clerk  of  the  House  furnish  him  with  stationery^ 
newspapers,  etc.,  the  same  as  allowed  to  the  members  of  this  House, 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
said  resolution,  and  it  was  determined  in  the  affirmative. 

Assembly  Journal,  1851,  vol.  1,  page  217. 

Keport  of  Committee  Presented. 

In  Assembly,  February  1,  1851. 

Mr.  Bishop,  from  the  committee  on  privileges  and  Sections,  to 
which  was  referred  the  petition  of  John  Underwood,  for  a  seat  in 
this  House  in  the  place  of  Samuel  Jayne,  Jr.,  presented  a  report^ 
upon  which  Mr.  J.  Benedict  offered  the  following  resolution,  to 
wit: 

Resolved,  That  the  chairman  of  the  committee  on  privileges  and 
elections,  together  with  Mr.  Maurice,  one  of  the  associate  members 
of  said  committee,  be  authorized  to  repair  to  Yates  county  for  the 
purpose  of  taking  further  testimony  in  the  cas^  of  John  Under- 


284       Cases  of  Contested  Elections  to  Seats  in  the 

wood,  who  ifi  .contesting  a  seat  in  this  House,  and  that  he  be  author- 
ized to  employ  a  clerk  and  such  other  persons  jis  may  be  necessary 
to  procure  said  testimony. 

Mr.  Maurice  offered  the  following  amendment,  which  wad  ac- 
cepted by  Mr.  J.  Benedict,  to  wit: 

Resolved,  That  the  committee  on  privileges  and  elections  bo 
instructed  to  report  in  writing  the  facts  in  relation  to  the  claim  on 
the  part  of  John  Underwood  to  the  seat  in  this  Hotise  now  held  by 
Mr.  Jayne. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
the  said  resolution,  and  it  was  determined  in  the  affirmative. 

Assembly  Journal,  1851,  vol.  1,  pages  247,  248. 

Report  of  Majority  of  Committee. 

In  Assembly,  February  13,  1851. 

Mr.  J.  Benedict,  in  behalf  of  the  majority  of  the  committee  on 
privileges  and  elections,  to  which  was  referred  the  petition  of  John 
Underwood  for  a  seat  in  this  House  in  the  place  of  Samuel  Jayne, 
Jr.,  reported  as  follows,  to  wit: 

Report  of  the  Majority  of  the  Committee  on  Privileges 
AND  Elections,  on  the  Claim  of  Mr.  Underwood  to  the 
Seat  now  Occupied  by  Mr.  Jayne. 

The  majority  of  the  committee  on  privileges  and  elections,  to 
which  was  referred  the  petition  of  John  Underwood,  claiming  that 
he  is  entitled  to  the  seat  now  occupied  by  Samuel  Jayne,  of  Yates 
county,  b^  leave  to  report  the  proceedings  had  before  your  com- 
mittee in  the  premises: 

That  at  a  meeting  of  said  committee  Mr.  Underwood  and  Mr. 
Jayne  attended,  and  that  Mr.  Underwood  was  instructed  by  said 
committee  to  make  out  and  serve  upon  the  committee  and  Mr. 
Jayne  his  allegation,  which  if  substantiated  by  proof,  would  entitle 
him  to  the  seat;  and  Mr.  Jayne  was  also  instructed  by  said  commit- 
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tee  to  answer  the  same.  That  in  pursuance  of  such  instruction,  Mr. 
Underwood  made  out  and  served,  as  directed,  a  paper,  of  which  the 
foUomng  is  a  copy  to  wit: 

"  To  Samuel  Jayne,  Jr.,  Esq. : 

"  Sir. — ^Please  take  notice,  that  I  claim  the  seat  in  the  Assembly 

which  you  now  occupy,  on  the  ground  that  there  were  about  fif  ty- 

five  votes,  called  Democratic  votes,  cast  in  the  second  district,  in  the 

town  of  Jerusalem,  in  said  county  of  Yates,  for  myself  for  member 

of  Assembly  in  said  county,  that  were  not  counted  or  allowed  for 

me,  and  which,  if  allowed,  elects  me  as  a  member  from  said  county 

instead  of  yourself. 

"  Yours,  etc., 

Marked  A.  "  JOHN  UNDERWOOD." 

Dated,  January  23,  1851. 

That  Mr.  Jayne  interposed  the  following  answer,  to  wit: 

"  John  Undebwood,  Esq. : 

"  Take  notice  that  the  allegation  set  forth  in  the  notice  you  h$,ve 
served  on  me,  claiming  my  seat  as  member  of  Assembly,  is  not  true. 

Marked  B.  "  SAMUEL  JAYNE,  Jr." 

January  24,  1851. 

That  Mr.  Und«wood  then  presented  to  the  committee,  as  evi- 
dence, the  following  paper,  to  wit:  "  Of  State  New  York,  Yates 
county,  Bs. :  We  the  undersigned,  of  Jerusalem,  in  5aid  county,  be- 
ing duly  sworn,  doth  each  for  himself  depose  and  say,  that  on  the 
fifth  day  of  November,  1850,  in  election  district  No.  two  in  the 
town  of  Jerusalem,  h©  voted  for  John  Underwood  for  member  of 
Assembly;  and  further  says  not.  [Then  follows  the  name  of  Ches- 
ter O.  Arnold  and  one  hundred  and  fifty-three  others.  The  con- 
clusion of  the  paper  is  as  follows:]  I  certify  that  each  of  the  above- 
named  persons  signed  the  affidavit  of  which  the  above  is  a  copy,  and 
that  I  administered  to  each  of  them  an  oath  in  the  usual  form,  to 
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wit:  That  each  of  the  above-named  persons  voted  on  the  fifth  day 
of  November,  1850,  in  election  district  No.  2,  in  the  town  of  Jeru- 
salem, for  John  Underwood  for  member  of  Assembly. 

"  NORMAN  T.  KIDDER, 
''  A  Justice  of  the  Peace  in  and  for  said  county,'* 


• 

Paper  marked  No.  1.  The  introduction  of  the  foregoing  paper 
was  objected  to  by  Mr.  Jayne,  but  received  by  the  committee  for 
future  consideration. 

Mr.  Underwood  then  oflfered  in  evidence  the  certificate  of  Robert 
Buel,  a  justice  of  the  peace  in  and  for  said  county  of  Yatea,  that  he 
administered  an  oath  to  thirty-six  persons  (naming  them),  who  tes- 
tified that  on  the  fifth  day  of  November,  1850,  they  voted  in  the 
second  election  district  of  the  town  of  Jerusalem  for  John  Under- 
wood for  member  of  Assembly.     This  paper  was  marked  No.  2. 

Mr.  Underwood  also  produced  in  evidence  seven  separate  affida- 
Tits,  taken  before  different  justices  of  the  peace,  of  seven  different 
persons  having  voted  in  that  election  district  of  the  town  for  him' 
for  member.     These  affidavits  were  marked  number  3. 

Mr.  Underwood  then  introduced  the  affidavit  of  Andrew  B. 
Angus  and  Daniel  A.  Thomas  in  relation  to  the  canvass  in  said  dis- 
trict of  the  town  of  Jerusalem.  That  Mr.  Thomas,  in  his  affidavit, 
testifies,  that  he  was  present  at  the  canvass,  saw  the  votes  canvassed, 
and  that  Mr.  Underwood,  in  that  district,  ha  J  forty-two  majority 
over  Mr.  Jayne.     This  paper  was  marked  number  4. 

Your  committee  would  here  state,  that  according  to  the  canvass 
made  by  the  inspectors  of  said  election  district,  Mr.  Underwood 
had  but  one  majority. 

Mr.  Underwood  then  introduced  affidavits  of  Phineas  Parker  and 
others,  showing  that  he  could  not  procure,  at  the  town  clerk's  office 
of  said  town  of  Jerusalem,  the  poll  list,  kept  in  the  second  election 
district  of  the  town  of  Jerusalem.  This  paper  was  marked  num- 
ber 5. 

Mr.  Undens'ood  also  offered  an  affidavit  of  P.  Parker,  in  relation 
to  the  vote  of  said  town,  which  affidavit  is  marked  number  6. 
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Mr.  Underwood  also  introduced  a  poll  list  kept  by  one  of  the 
clerks  of  said  election  district,  which  is  marked  number  7. 

Mr.  Jayne  then  introduced  his  certificate  of  election,  marked 
number  8.  Also  the  certificate  of  inspectors  of  election,  district 
number  2,  in  Jerusalem,  marked  number  9;  and  also  the  county 
canvassers'  certificate  of  the  county  of  Yates,  marked  number  10. 
All  of  which  papers  are  herewith  transmitted. 

The  committee  beg  leave  to  state,  that  they  do  not  consider  the 
evidence  offered  on  the  part  of  Mr.  Underwood  as  conclusive  as  to 
his  right  to  the  seat  in  controversy.  But  believing  that  the  case  de- 
mands further  investigation,  and  desirous  of  doing  the  parties  jus- 
tice in  the  matter,  would  respectfully  recommend  that  a  suitable 
person  or  persons  of  the  committee  be  directed  to  proceed  to  Yates 
<;ounty  and  take  such  further  evidence  in  the  case  as  may  be 
brought  forward  by  the  parties,  as  may  be  pertinent  and  proper  to 

be  received. 

P.  M.  BISHOP, 

JAMES  ELY, 

*  ABM.     WELDEN. 

Dated,  February  4,"  1851. 

Assembly  Documents,  1851,  vol.  1,  No.  55.  See  Documents  ac- 
companying same,  following  the  report,  pages  4-30. 

Ordered,  That  said  report  be  printed. 

Report  of  Minority. 

Mr.  Morris,  from  the  minority  of  the  committee  on  privileges 
and  elections,  reported  as  follows,  to  wit: 

Eepobt  of  a  Minority  of  the  Committee  on  Privileges  and 
Elections,  on  the  Petition  of  John  Underwood,  Claiming 
A  Seat  as  Member  of  Assembly  from  the  County  of 
Tates. 

The  undersigned,  a  minority  of  the  committee  on  privileges  and 
elections,  to  which  was  referred  the  petition  of  John  Underwood, 
<;laiming  a  seat  in  the  Assembly  as  member  from  Yates  county,  now 


288       Cases  of  Contested  Elections  to  Seats  in  the 

held  by  Samuel  Jayne,  Jr.,  report  that  the  parties  have  personally 
attended  before  yonr  committee.  That  the  petition  in  substance 
alleges  that  the  petitioner,  John  Underwood,  received  the  greatest 
number*  of  votes  cast  for  member  of  Assembly  at  the  last  general 
election  in  the  county  of  Yates,  and  that  the  inspectors  in  the  sec- 
ond election  district  in  the  town  of  Jerusalem,  made  a  mistake  in 
the  canvass  of  votes  given  in  that  district  for  member  of  Assembly. 
Thjat  the  petitioner  received  about  one  hundred  and  ninety-nine 
votes,  but  only  one  hundred  and  seventy-nine  votes  were  counted 
for  him,  and  that  Samuel  Jayne,  Jr.,  received  one  hundred  and 
fifty-eight  votes,  but  that  one  hundred  and  seventy-eight  votes  were 
counted  for  him. 

At  the  meeting  of  your  committee  held  on  the  twenty-third  day 
of  January,  1850,  it  was  suggested  to  both  parties,  and  not  being 
objected  to  by  either  of  them,  the  committee  directed  that  the  peti- 
tioner should  set  forth  in  writing,  a  statement  of  the  grounds  on 
which  he  claimed  to  be  entitled  to  the  seat  in  question,  and  serve 
a  copy  thereof  on  the  sitting  member,  who  should  answer  the  same 
also  in  writing,  -and  serve  a  copy  of  his  answer  on  the  petitioner; 
and  adjourned  until  the  next  day  to  give  the  parties  an  opportunity 
to  comply  with  the  direction  of  the  committee. 

At  the  next  session  of  the  committee,  held  on  the  twenty-fourth 
day  of  January,  1851,  both  parties  again  personally  attended  and 
the  statement  and  answer  required  by  the  order  of  the  committee 
were  presented.  On  examining  the  statement  of  the  petitioner,  it 
appeared  that  he  totally  changed  the  ground  on  which  he  claimed 
his  right  to  the  seat  in  question,  as  set  forth  in  his  petition,  and 
alleged  in  substance  that  about  fifty-five  democratic  votes  were 
given  for  him  as  member  of  Assembly,  in  election  district  Xo.  2, 
town  of  Jerusalem,  which  were  not  counted  or  allowed  for  him  bv 
the  inspectors.  The  sitting  member  explicitly  denied  the  truth  of 
this  allegation.  The  committee  adjourned  to  January  30,  1851, 
without  taking  any  further  action  in  the  matter. 

On  the  adjourned  day,  both  parties  personally  attended  before 
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your  committee;  Mr.  Thompson  one  of  the  undersigned,  being  un- 
avoidably absent 

The  petitioner  offered  certain  papers  for  the  consideration  of  the 
committee,  marked  respectively  Xo.  1,  No.  2,  No.  3,  No.  4,  No.  5, 
No.  6  and  No.  7,  the  introduction  of  which  was  objected  to  by  Mr. 
Jayne.  The  committee  overruled  the  objection,  and  the  papers 
were  admitted  by  Mr.  Maurice,  one  of  the  undersigned,  dissenting. 

The  following  is  a  correct  description  of  these  papers: 
No.  1  is  a  paper  without  any  date,  and  all  in  the  same  hand- 
writing except  the  signature,  *^Almon  S.  Kidder,  a  justice  of  peace 
in  and  for  said  county,"  which  is  apparently  in  a  different  hand. 
The  caption  of  this  paper  is  in  these  words,  viz.:  "State  of  New 
York,  Yates  county,  ss. :  We,  the  undersigned,  of  Jerusalem,  in  said 
county,  being  duly  sworn,  doth  each  for  himself  depose  and  say, 
that  on  the  fifth  day  of  November,  1860,  in  election  district  No.  2, 
in  the  town  of  Jerusalem,  he  voted  for  John  Underwood,  for  mem- 
ber of  -Assembly,  and  further  says  not.  [Then  follows  a  long  list 
of  names,  in  all,  one  hundred  and  fifty-four  and  the  paper  pro- 
ceeds:] I  certify  that  each  of  the  above-named  persons  signed  the 
affidavit  of  which  the  above  is  a  copy,  and  that  I  administered  to 
each  of  them  an  oath  in  the  usual  form,  to  wit,  that  each  of  the 
above-named  persons  voted  on  the  fifth  (5)  day  of  November,  1850, 
in  election  district  No.  2,  in  the  town  of  Jerusalem,  for  John  Un- 
derwood for  member  of  Assembly.  Signed,  *  Almon  S.  Kidder,  a 
justice  of  peace  in  and  for  said  county.'  " 

No.  2  is  a  paper  also  without  date,  all  written  apparently  by  the 
same  person  and  in  these  words:  "  State  of  New  York,  county  of 
Yates,  ss. :  I  certify  that  I  administered  an  oath  in  the  usual  form 
to  each  of  the  following  named  persons,  to  wit:  [here  follows  thirty- 
six  names],  and  that  each  swore  that  he  voted  at  the  last  general 
election  held  on  the  5th  day  of  November,  1850,  in  election  dis- 
trict No.  2,  in  the  town  of  Jerusalem,  in  said  county,  for  John  Un- 
derwood for  member  of  Assembly.  Robert  Buel,  justice  of  the 
peace  in  and  for  Yates  county." 

19 
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No.  3  consists  of  five  separate  papers  pinned  together. 

The  first  is  an  affidavit  of  Moses  Shaw,  an  illiterate  person  unable 
to  write  his  name,  and  who  signs  with  an  X,  taken  before  J.  Hewitt, 
a  justice  of  the  peace  of  Chemung  county,  on  the  9th  of  January, 
1851,  who  says,  that  at  the  last  election  he  resided  in  district  No.  2, 
in  Jerusalem,  and  cast  his  ballot  for  John  Underwood  for  member 
of  Assembly  from  Yates  county.  There  is  no  certificate  by  the 
justice  that  he  read  over  or  made  known  the  contents  of  this  affi- 
davit to  the  person  making  it. 

The  second  is  an  affidavit  of  Oliver  Babcock,  as  written  in  the 
body  of  the  affidavit,  or  Babcock  as  written  in  the  signature,  also 
an  illiterate  marksman,  taken  before  Andrew  De  Groff,  a  justice 
of  the  peace  for  Steuben  county,  on  15th  January,  1851,  who 
says  that  he  resided  in  the  town  of  Jerusalem,  Yates  county,  in  dis- 
trict No.  2,  and  that  at  the  last  annual  election  held  in  said  county 
for  State  and  county  officers,  he  cast  his  ballot  for  John  Under- 
wood, for  member  of  Assembly,  in  and  for  said  county.  There 
is  no  certificate  by  the  justice  that  he  read  over  or  made  known 
the  contents  of  this  affidavit  to  the  person  making  it. 

The  third  is  an  affidavit  of  Jared  Cahoun,  taken  before  John 
P.  livermore,  a  justice  of  Allegany  county,  on  the  4th  January, 
1851,  who  says  that  he  is  a  resident  of  the  towTi  of  Jerusalem,  in 
the  county  of  Yates;  was  there  at  the  election  held  in  said  town 
of  Jerusalem  in  November  last,  and  that  he  gave  his  vote  at  said 
election,  for  John  Underwood  for  member  of  Assembly  for  said 
county,  in  district  No,  2,  Jerusalem,  the  words  in  italics  being 
written  in  a  different  hand  from  that  of  the  justice  or  the  person 
signing  the  affidavit. 

The  fourth  is  an  affidavit  of  Lewellyn  S.  Weaver,  taken  before 
A.  W.  Loop,  a  justice  of  the  peace  for  Tioga  county  (in  the  com- 
monwealth of  Pennsylvania),  on  the  10th  January,  1851,  who  says 
that  at  the  last  annual  election  holden  for  State  officers,  he  re- 
sided in  the  town  of  Jerusalem,  district  No.  2,  Yates  county.  New 
York,  and  that  at  such  election  he  cast  his  ballot  for  John  Under- 
wood for  member  of  Afj-cmhlv  for  said  count  v. 
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The  fifth  is  an  affidavit  of  Casper  Hibbard,  William  Van  Dusen 
and  Sylvester  Pierce,  taken  in  Steuben  county,  before  a  justice  of 
the  peace,  whose  name  the  undersigned  are  unable  to  decipher,  on 
the  11th  January,  1851,  to  the  effect  that  at  the  last  annual  elec- 
tion for  State  and  county  officers,  hel3  in  and  for  the  State  of  New 
York,  they  were  voters  in  election  district  No.  2,  town  of  Jeru- 
salem, that  each  of  them,  at  that  election,  voted  for  member  of 
Assembly,  and  they  each  cast  their  vote  iqr  John  Underwood  for 
member  of  Assembly,  iu  district  No.  2,  in  Jerusalem. 

No.  4  consists  of  three  separate  papei;*^  pinned  together. 

The  first  is  an  affidavit  of  Andrew  B.  Angus,  taken  before  Sam- 
uel L.  Milkpaugh,  a  justice  of  the  peace  for  Yates  coimty,  on  the 
18th  January,  1851,  who  says  that  he  was  poll  clerk  of  election 
district  No.  2,  in  the  town  of  Jerusalem  in  said  county  at  the  gen- 
eral election  held  therein,  on  the  fifth  day  of  November,  1850, 
that  he  saw  the  votes  which  were  cast  at  the  said  election  counted 
and  canvassed;  that  the  name  of  Samuel  Jayne,  Jr.,  the  democratic 
candidate  for  member  of  Assentbly,  was  erased  from  several  bal- 
lots and  no  other  name  substituted  therefor,  and  that,  according 
to  the  best  of  his  recollection,  knowledge  and  belief,  the  number  of 
ballots  from  which  the  said  Jayne's  name  was  erased,  and  no  other 
name  substituted  therefor  was  four  or  five. 

The  second  is  an  affidavit  of  David  A.  Thomas,  taken  before 
Almon  S.  Kidder,  justice  of  the  peace  of  Yates  county,  on  the 
20th  January,  1851,  who  says  that  he  attended  the  polls  in  election 
district  No.  2,  in  the  town  of  Jerusalem,  on  the  5th  day  of  Novem- 
ber, 1850;  that  he  went  there  for  the  purpose  of  obtaining  the 
election  news,  to  carry  the  same  to  Penn  Yan;  that  he  kept  a 
count  of  the  votes  as  they  were  counted  out  of  the  ballot-box;  that 
John  Underwood  had  fifty-five  split  tickets  for  member  of  Assem- 
bly, that  is  to  say,  John  Underwood  received  fifty-five  democratic 
votes  for  member  of  Assembly,  from  which  the  name  of  Samuel 
Jayne,  Jr.,  for  the  samie  office,  had  been  erased,  or  otherwise  ob- 
literated, or  had  been  altogether  omitted;  that  the  whole  number 
of  whig  ballots  from  which  the  name  of  John  Underwood  was 
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erased,  or  in  any  way  obliterated,  that  he  saw,  was  five;  that  he 
estimated  the  votes  thus  kept  by  him,  and  found  that  John  Undeiv 
wood  had  received,  in  said  district,  forty-two  majority  over  said 
Jayne  for  said  office,  whereupon  the  deponent  left  with  the  said 
news  and  carried  the  same  to  his  democratic  friend  in  Penn  Yan, 
and  did  so  report  on  his  arrival  in  Penn  Yan. 

The  third  is  a  paper  in  these  words:  '*  Branchport,  Yates  county, 
N.  Y.,  January  11,  1851.  I,  Phineas  Parker,  oue  of  the  inspec- 
tors of  election  in  election  district  No.  2,  in  the  town  of  Jerusa- 
lem, in  the  county  of  Yates,  do  hereby  certify  that  I  acted  as  one  of 
the  board  of  inspectors  at  the  last  election  in  said  district^  and  that 
I  am  well  satisfied,  after  a  careful  examination,  that  the  said  board 
made  a  mistake  in  the  canvass,  against  John  Underwood,  in  said 

district,  at  said  election. 

P.  PARKER." 

No.  6  consists  of  two  affidavits,  attached  together  by  wafers. 

The  first  is  an  affidavit  of  Phineas  Parker,  Harrison  H.  Gage 
and  Rodney  L.  Adams,  taken  before  Samuel  S.  Millspaugh,  a  jus- 
tice of  the  peace  for  the  county  of  Yates,  on  the  18th  of  February 
(so  it  is  written),  1851,  to  the  effect  that  on  the  18th  of  January, 
1851,  they  called  on  Franklin  Ellsworth,  town  clerk  of  Jerusalem, 
and  requested  of  him  a  certified  copy  of  the  poll  list  of  election  dis- 
trict No.  2,  in  Jerusalem^  for  the  election  held  there  on  the  5th 
November,  1850;  that  Ellsworth  said  he  had  not  a  copy  of  the 
poll  list  in  his  possession  and  could  not  furnish  a  copy;  and  further, 
that  he  did  not  remember  to  have  had  the  said  poll  list  in  his  pos- 
session at  any  time. 

The  second  is  an  affidavit  of  Myron  H.  Weaver  and  Phineas 
Parker,  taken  before  the  said  Samuel  S.  Millspaugh,  on  the  18th  of 
January,  1851,  to  the  effect  that  each  had  seen  a  copy  of  the  poll 
list  of  the  persons  who  voted  in  election  district  No.  2,  in  the  town 
of  Jerusalem,  Yates  county,  on  the  5th  November,  1850,  in  the 
possession  of  Franklin  Ellsworth,  town  clerk  of  said  town,  in  the 
clerk's  office,  since  the  general  election  held  in  said  district  on  the 
5th  day  of  November  aforesaid. 
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No.  6  is  an  affidavit  of  the  said  Phineas  Parker,  taken  before  the 
said  Samuel  S.  Millspaugh,  on  the  21st  January,  1851,  in  which 
he  says  that  he  was  one  of  the  inspectors  of  election  in  election  dis- 
trict No.  2,  in  the  town  of  Jerusalem,  Yates  county,  at  the  gen- 
eral election  held  there  on  the  5th  November,  1850;  that  he  as- 
sisted at  the  count  and  canvass  of  the  votes  at  the  said  election,  and 
that  the  whole  number  of  whig  votes  from  which  the  name  of  John 
Underwood  was  erased,  or  in  any  manner  obliterated,  for  member 
of  Assembly,  was  five  and  no  more.  • 

No.  7  is  what  purports  to  be  the  poll  list  of  the  general  election 
held  in  election  district  No.  2,  in  the  town  of  Jerusalem,  in  the 
county  of  Yates,  November  5,  1850,  to  which  is  attached  the  affi- 
davit of  Andrew  B.  Angus,  the  poll  clerk,  who  says  that  he  kept 
it  and  that  it  is  correct  according  to  the  best  of  his  knowledge  and 
belief;  and  another  affidavit  of  Phineas  Parker,  the  inspector,  to 
the  same  effect. 

No  other  papers  were  produced  to  the  committee  by  the  peti- 
tioner, nor  did  he  ask  leave  to  produce  any,  or  request  further  time 
for  that  purpose. 

The  sitting  member  then  offered  in  evidence  on  his  part  a  certi- 
fied copy,  from  the  county  clerk's  office  of  Yates  county,  duly 
authenticated,  of  the  statement  of  the  canvass  of  the  votes  given  at 
the  general  election  in  November,  1850,  at  the  election  district  No. 
2,  in  the  town  of  Jerusalem,  from  which  it  appears  that  the  whole 
number  of  votes  given  for  the  office  of  member  of  Assembly  was 
three  hundred  and  fifty-seven,  of  which  Samuel  Jayne,  Jr.,  re- 
ceived one  hundred  and  seventy-eight,  and  John  Underwood  re- 
ceived one  hundred  and  seventy-nine.  This  statement  is  signed 
by  all  three  of  the  inspectors  of  elections,  and  is  in  every  respect 
conformable  to  the  statute.    Marked  No.  9  by  the  committee. 

Also,  a  certified  copy,  duly  authenticated,  of  the  statement  of  the 
board  of  county  canvassers,  in  relation  to  member  of  Assembly, 
from  which  it  appears  that  the  whole  number  of  votes  given  for 
member  of  Assembly,  in  said  county,  at  the  general  election  held 
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on  the  5th  ^N'ovember,  1850,  was  three  thousand  eight  hundred  and 
eighty-nine;  of  which  Samuel  Jayne,  Jr.,  received,  one  thousand 
nine  hundred  and  sixty;  John  Underwood  received  on©  thousand 
nine  hundred  and  twenty-eight,  and  Samuel  Jayns,  Jr.,  received 
one.    Marked  No.  10  by  the  committee. 

iAnd  also,  a  certified  copy,  duly  authenticated,  of  the  certificate 
of  the  election  of  member  of  Assembly,  signed  by  the  chairman 
and  clerk  of  the  board  of  county  supervisors,  by  which  it  appears 
that  Samuel  Jayne,  Jr.,  was  by  the  greatest  number  of  votes  duly 
elected  member  of  Ass«nbly  in  and  for  said  county  of  Yates. 
Marked  No.  8  by  the  committee. 

The  undersigned  have  been  thus  particular  in  their  statement  of 
the  contents  of  these  papers  for  the  reason  that  they  constitute  the 
only  evidence,  and  everything  in  the  nature  of  or  claimed  to  be 
evidence,  submitted  to  them  or  for  their  consideration  by  either 
of  the  parties,  and  more  especially  because  the  chairman  of  their 
committee  informs  the  undersigned  that  it  is  not  his  intention  to 
annex  the  said  paper  to  the  majority  report  of  the  committee,  or  to 
submit  them  to  this  House. 

Owing  to  the  absence  of  Mr.  Thompson,  the  committee,  without 
determining  what  effect  should  be  given  to  the  papers,  adjourned 
to  the  31st  January,  1851. 

All  the  members  of  the  committee  being  present  at  the  adjourned 
day  they  proceeded  to  examine  the  papers  produced  by  the  peti- 
tioner. On  such  examination,  it  appeared  to  the  undersigned  that 
all  the  papers  offered  by  the  petitioner,  and  marked  from  No.  1  to 
No.  7  inclusive,  were  inadmissible  as  evidence  for  any  purposes 
They  are  extra-judicial.  No  indictment  for  perjury  could  be  found 
on  them  if  any  individual  subscribing  them  swore  falsely.  The 
undersigned  wish,  however,  to  be  distinctly  understood  that  they 
do  not  express  or  mean  to  insinuate  an  opinion  that  the  affidavits  in 
question  are  false,  but  simply  that  being  extra-judicial  they  are  not, 
for  this  reason,  entitled  to  credit  as  testimony.  The  paper  marked . 
No.  1  is  merely  equivalent  to  Mr.  Kidder  saj-ing  that  (the  persona 
named)  told  him  that  they  voted  for  Mr.  Underwood  as  member  of 
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Assembly  at  the  election  in  question;  some  of  the  other  papers  are 
more  specific,  but  tend  to  no  other  result  than  that  the  individuals 
subscribing  them  assert  that  they  voted  for  Mr.  Underwood.  Inl 
no  point  of  view  did  they  establish  or  make  good  the  allegation 
contained  in  Mr.  Underwood's  statement,  "  that  about  fifty-five 
democratic  votes  were  given  for  him  and  not  counted  by  the  in-i 
specters."  That  they  did  not,  whatever  effect  might  be  given  ta 
them,  make  out  a  prima  facie  case  to  show  fraud,  mistake  or  cor-« 
ruption,  on  the  part  of  the  inspectors  of  election  district  No.  2  in 
Jerusalem.  Considered  bv  themselves  and  without  reference  to  the 
p/':{)ers  introdiiced  by  the  sitting  member,  and  so  the  undersigned 
submit  they  must  be  considered,  it  does  not  appear  from  them  that 
any  mistake  prejudicial  to  the  petitioner  was  made  by  the  inspectors.* 
It  is  true  the  certificate  of  Mr.  Parker  states  that  "  he  is  well  satis- 
fied, after  a  careful  examination,  that  the  said  board  made  a  mistake 
in  the  canvass  against  John  Underwood  in  said  district  at  saidr 
election;  but  unless  suspicion  of  fraud  or  corruption  is  cast  on  thd 
proceedings  of  the  inspectors,  for  aught  that  appears  on  these  papers, 
that  mistake,  whatever  it  might  have  been,  was  instantly  rectified 
by  the  inspectors  themselves.  If  it  were  not,  why  did  Mr.  Parkei^ 
sign  the  return?  Every  intendment  and  presumption  is  in  favor* 
of  the  good  faith  and  legal  correctness  of  the  returns  made  by  the 
inspectors.  They  are  sworn  officers.  The  canvass  made  by  tliemi 
is  a  public  canvass  within  the  view  necessarily  of  numerous  individ-* 
uals.  No  one  swears  in  any  of  the  papers  that  votes  given  for  Mrj 
Underwood  were  not  counted  for  him.  If  such  were  the  fact,  the 
petitioner  could  easily  have  produced  the  affidavit  of  Mr.  Parker,' 
or  Mr.  Angus  the  clerk  of  the  polls,  or  some  other  person  to  show- 
it.  He  does  not  choose  to  get  any  such  affidavit,  and. the  inference, 
in  the  minds  of  the  undersigned,  is  irresistible,  that  no  mistake  was 
in  fact  made.  To  assume  that  a  mistake  was  made  is  to  nullif\^ 
the  official  return  of  inspectors  given  under  oath,  and  this  the  under-* 
signed  are  unwilling  to  do.  They  feel  it  due  to  the  officei-s  attacked,' 
that  a  charge  which  would  convict  them  of  gross  remissness  of  duty,* 
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not  to  say  criminality  of  conduct,  should  be  most  clearly  and  incon- 
testably  proven  and  not  left  to  inference.  The  party  claiming  the 
allowance  of  votes  in  opposition  to  the  return  of  the  inspectors  of 
the  election,  must  show  beyond  all  reasonable  doubt  his  right  to 
them,  and  that  they  were  not  allowed  to  him,  by  testimony  positive 
and  unequivocal.  To  adopt  the  language  of  a  former  committee 
of  this  House  in  a  case  involving  some  principles  directly  applicable 
to  the  present  one,  "  he  has  no  right  to  call  upon  the  committee  oi^ 
this  House  to  weigh  or  balance  probabilities  upon  a  question  vitally 
affecting  the  elective  franchise."  And  if  he  has  no  right  to  call  on 
the  undersigned  to  weigh  probabilities  he  surely  cannot  require  u^ 
to  infer  criminality,  fraud  or  comiption  on  such  loose,  vague  and 
unsatisfactory  papers  as  those  produced.  Mr.  Parker  cannot  be 
said  to  be  an  unwilling  witness,  for  he  has  made  for  the  petitioner 
no  less  than  four  affidavits  and  given  to  him  one  certificate.  Yet 
not  one  of  these  affidavits,  nor  does  this  certificate,  impute  fraud  or 
corruption  to  the  inspectors.  They  stand  before  us  unimpeached. 
But  another,  and  in  the  opinion  of  the  undersigned,  a  conclusive 
objection  against  receiving  or  considering  the  papers  offered  by  the 
petitioner,  is  because  the  statute  (1  R.  S.,  3d  ed.,  p.  166,  §  1^,  etc.) 
distinctly  points  out  the  mode  by  which  any  person  desiring  to  con- 
test the  election  of  any  member  of  this  House,  may  take  such  testi-* 
mony  as  he  chooses  in  support  of  his  claim.  This  mode  was  not 
followed  by  the  petitioner,  but  entirely  disregarded.  The  under- 
signed do  not  express  the  opinion  that  the  statute  regulating  the 
taking  of  testimony  in  election  cases  overrides,  or  was  intended  to 
override  the  constitutional  right  of  this  House  to  be  the  sole  judge 
of  the  election,  qualification  and  return  of  its  members.  On  the 
contrary,  the  undersigned  believe  that  it  is  competent  for  this  House 
to  order  the  investigation  to  be  made  in  any  proper  way,  either  by 
the  examination  of  witnesses  in  the  presence  of  a  committee  or  under 
a  commissioner,  but  surely  this  House  will  require,  while  acting  a^ 
a  judge,  and  in  the  course  of  proceedings  essentially  judicial,  that 
the  ordinary  rules  of  law  applicable  to  evidence  shall  be  observed.     . 
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Tested  by  those  rules,  these  papers  would  be  rejected  in  a  contro- 
versy about  a  sixpence  before  a  justice  of  the  peace.  And  thi§ 
House,  in  a  question  of  such  magnitude  as  the  right  of  a  member  to* 
his  seat,  and  through  him  the  right  of  his  constituents  to  be  repre- 
sented in  this  House,  will,  the  undersigned  believe,  require  at  least 
the  appearance  of  something  like  evidence,  before  they  will  eitheit 
dissent  or  disturb  one  of  their  regularly  returned  members  in  the 
discharge  of  his  public  duties. 

Besides,  the  undersigned  cannot  see  what  possible  bearing  the 
papers  marked  No.  4,  No.  5,  and  No.  6  can  have  on  this  question; 
with  the  exception  of  the  certificate  given  by  Mr.  Parker,  and  al-» 
ready  considered  by  the  undersigned,  they  seem  to  be  wholly  irrele-» 
vant  and  inunaterial.     > 

Entertaining  these  views,  one  of  the  undersigned  moved  before 
the  committee  the  following  resolution: 

Resolved,  That  this  committee  report  to  the  House  by  writing, 
all  the  papers  in  our  possession  introduced  by  Mr.  TJnderv^'ood,  the 
contestant,  and  'Mr,  Jayne,  the  sitting  member;  and  that  it  is  the 
opinion  of  the  committee  that  the  said  contestant  has  wholly  failed 
to  establish,  by  legal  evidence,  his  claim  to  said  seat. 

This  resolution  was  amended,  the  chairman  giving  the  casting 
vote,  by  striking  out  all  after  the  word  member.  The  mover  of  the 
resolution  then  added  to  it  the  following  words:  "  and  that  the 
committee  be  discharged  from  further  consideration  of  the  subject.*'" 
On  the  question  being  taken  the  resolution  was  negatived,  the  chair-» 
man  giving  the  casting  vote. 

It  is  now  proposed  that  this  House  order  the  chairman  and  one 
other  member  of  this  committee  to  proceed  to  Yates  county,  for  the 
purpose  of  taking  such  testimony  as  the  petitioner  may  see  fit  to 
produce  to  them.  It  would  be  perhaps  sufficient  to  say  on  this  sub-* 
ject,  that  the  statute  already  referred  to  gives  to  the  petitioner  ample 
power  to  take  all  the  testimony  he  wishes,  without  subjecting  the 
State  to  the  expense,  or  your  committee  to  the  inconvenience,  of 
going  to  Yates  county  on  such  an  errand. 
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But  the  great,  and,  in  the  opinion  of  the  undersigned,  the  insur-^ 
mountable  objection  to  the  further  prosecution  of  this  matter  by 
your  committee  is,  that  the  petitioner  desires  in  effect,  to  substitute 
your  committee  in  the  place  of  the  inspectors  of  election-^— the  onlyi 
persons  who  could  act  understandingly  in  the  premises — and  ascer-J 
tain  by  testimony  how  men  voted.  Without  having  the  ballots 
before  us,  we  are  expected  to  ascertain  their  contents,  from  the  men 
who  voted  them,  and  thus  grope  to  a  conclusion  adverse  to  the  in-i 
specter's  return,  by  the  worst  possible  means,  or  by  an  arithmetical 
calculation.  This,  in  the  opinion  of  the  undersigned,  no  previous^ 
committee  on  elections  of  this  house  ever  yet  did.  And  it  is  obvious 
that  it  opens  the  door  to  so  much  and  such  wholesale  perjury  that 
the  undersigned  think  it  never  ought  to  be  permitted  in  any  caseJ 
Issues  as  numerous  as  the  votes  cast  will  be  presented  between  each 
voter,  on  one  side,  and  the  three  inspectors,  also  under  oath,  on  the 
other.  It  seems  to  be  too  monstrous  to  be  even  considered.  The 
imdersigned  have  investigated  all  the  cases  occurring  in  this  House,: 
which  the  limited  time  allowed  them  enabled  them  to  examine,  and 
no  such  rule  was  permitted  in  any  of  them.  On  the  contrary,  they 
find  this  point  to  have  been  expressly,  and,  as  they  believe,  correctly 
decided  by  the  committee  on  privileges  and  elections,  on  the  peti-* 
tion  of  Abraham  Aker,  claiming  the  seat  of  George  J.  Barberj 
(See  Ass.  Doc.  for  1845,  vol.  1,  No.  21.)  Mr.  Barber  proved  that 
an  inhabitant  of  the  town  of  Virgil  voted  for  Barber  by  crossing 
AJker's  name  from  a  democratic  ticket  and  inserting  Barber'a 
thereon,  and  that  when  the  ticket  was  canvassed,  no  such  ticket^ 
was  found;  but  the  committee,  after  carefully  surveying  the  whole 
ground,  were  of  the  opinion,  unanimously,  that  the  point  was  not 
worthy  of  being  entertained.  Without  having  the  ballots  before 
us,  how  is  it  possible,  we  would  ask,  to  be  satisfactorily  informed  of 
their  contents?  Voters  are  frequently  deceived  as  to  their  votesJ 
It  is  probably  within  the  experience  of  every  member  within  thia 
House,  that  voters  think  they  are  voting  for  one  person,  when  in 
fact  they  are  voting  for  his  opponent.  And  in  the  case  of  illiterate 
men,  it  is  very  likely  that  they  may  have  been  imposed  upon.    But 
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the  current  of  authority  in  this  State  is  strongly  against  going,  be- 
hind the  ballot-boxes.  (See  Ass.  Doc.  for  1846,  vol.  2,  No.  45;  ib., 
1847,  vol.  1,  No.  16;  ib.,  1848,  vol.  5,  No.  14.)  In  one  of  these 
crises,  Bishop  Perkins  and  Ira  Harris,  now  a  justice  of  the  supreme 
court,  were  both  on  the  committee,  and  they  unanimously  refused 
to  go  behind  the  ballot-boxee.  It  is  true  that,  in  the  last  contested 
case  before  this  House  (see  Assemb.  Doc.  for  1850,  vol.  4,  No.  67^^ 
the  committee  resolved  to  depart  from  this  safe  and  prudent  ruie; 
but  in  that  case,  the  point  involved  was  of  a  character  totally  differ- 
ent from  the  present.  Here,  neither  fraud  nor  corruption  is  charged. 
No  prima  faoie  case,  of  mistake  even,  is  made  out.  But  without 
enlarging  on  this  point  further,  we  think  that  the  statute,  as  before 
remarked,  provides  an  ample  remedy  to  the  petitioner,  without  hid 
asking  leave  or  requiring  the  aid  of  this  House. 

The  documents  introduced  by  the  sitting  member,  are,  it  should 
be  remarked,  perfectly  regular  on  their  face,  and  in  the  opinion  of 
the  undersigned,  bear  intrinsic  evidence  that  no  mistake  was  in  fact 
made* 

It  is  worthy  of  observation,  too,  and,  perhaps,  ought  to  be  con-» 
elusive  of  the  matter,  that  the  proposed  investigation,  if  it  amounts 
to  anything,  would  probably  result  in  the  entire  vote  of  the  district 
in  question,  being  rejected  on  account  of  the  uncertainty  in  which 
the  proof  would  involve  the  whole  affair.  It  is  not  to  be  tolerated^ 
that  any  member  of  this  House  should  be  entitled  to  a  seat,  in  oppo- 
sition to  the  certificated  member,  on  any  uncertainty;  and  if  the 
votes  of  that  district  are  rejected,  Mr.  Jayne,  the  sitting  member, 
has,  beyond  all  doubt,  mischance  or  peradventure,  a  clear  and  de-« 
cided  majority  in  the  county. 

The  above  is  believed  by  the  undersigned,  members  of  your  com- 
mittee, to  be  a  fair  statement  of  the  facts  of  this  case,  and  unless 
your  honorable  body  should  deem  it  proper  to  reject  and  disregard 
the  returns  of  the  inspectors,  and  order  the  taking  of  testimony  to 
ascertain  for  whom  all  the  voters  of  election  district  No.  2,  in  the 
town  of  Jerusalem,  voted,  at  the  last  general  election,  for  member 
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of  Assembly,  they  recommended  the  adoption  of  the  following  reso- 
lutions: 

Resolved,  That  the  petitioner,  John  Underwood,  has  wholly 
failed  to  establish,  by  legal  evidence,  his  right  to  the  seat  claimed 
by  him  in  this  House. 

Resolved,  That  the  committee  on  privileges  and  elections  be  dis- 
charged from  the  further  consideration  of  the  petition  of  John 
Underwood,  claiming  a  seat  in  the  Assembly  from  Yates  county, 
now  held  by  Samuel  Jayne,  Jr.,  without  prejudice  to  the  right  of 
said  Underwood  to  renew  his  claim  to  such  seat  if  he  shall  present 
evidence  to  this  House  impeaching  the  return  of  the  inspectors  of 
election  district  No.  2,  town  of  Jerusalem,  Yates  county. 

JAMES  MAURICE. 
ALBERT  A.  THOMPSON. 

Assembly  Documents,  1851,  vol.  3,  No.  55.     See  Documents  ac- 
companying the  report 

Ordered,  that  said  report  be  printed. 

Assembly  Journal,  1851,  vol.  1,  page  343.     See  also  Assembly 
Journal,  1851,  vol.  1,  3. 

Special  Committee  Appointed. 

In  Assembly,  February  24,  1851. 

By  unanimous  consent  Mr.  Elderkin  offered  for  the  consideration 
of  the  House,  a  resolution  in  the  words  following,  to  wit: 

Resolved,  That  Hon.  John  H.  Wooeter,  be  associated  with  the 
chairman  of  the  committee  on  privileges  and  election,  in  taking  the 
testimony  in  case  of  the  contested  seat  in  this  House,  from  the 
county  of  Yates. 

Mr.  Feller  moved  to  amend,  by  adding  H.  J.  Campbell,  which 
amendment  ^tis  accepted  by  Mr.  Elderkin. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
the  said  resolution,  and,  it  was  determined  in  the  affirmative. 

Assembly  Journal  1851,  vol.  1>  page  41. 
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Committee  Eequesteb  to  Refobt. 

In  Assembly,  March  13,  1851. 

Mr.  W.  F.  Eussell  offered,  for  the  consideration  of  the  House,  a 
resolutipB  in  the  words  following,  to  wit: 

Resolved^  That  the  select  committee  having  in  charge  the  inves- 
tigation of  a  contested  seat  in  this  House,  between  Messrs.  Jayne 
and  Underwood,  of  Yates  county,  be  requested  to  report  forth- 
with to  this  House,  the  result  of  their  investigation. 

Debate  being  had  thereon, 

Orderedy  That  said  resolution  be  laid  upon  the  table. 
Assenubly  Journal  1851,  vol.  1,  page  564. 

In  Assembly,  March  17,  1851. 

Mr.  J.  F.  Clark,  called  for  the  consideration  of  the  resolution 
heretofore  offered  by  W.  F.  E.ussell,  in  the  words  following,  to 
wit: 

Reaolvedy  That  the  select  committee  having  in  charge  the  inves- 
tigation of  a  contested  seat  in  this  House,  between  Messrs.  Jayne 
and  Underwood,  of  Yates  county,  be  requested  to  report  forthwith 
to  this  House  the  result  of  their  investigation. 

Mr.  J.  F.  Clark  moved  to  lay  the  said  resolution  upon  the  table.' 

Mr.  Speaker  put  the  question  and  it  was  determined  in  the  af- 
firmativ^e. 

Assembly  Journal  1851,  vol.  1,  page  636. 

In  Assembly,  March  27,  1851. 

Mr.  "W.  F.  Russell  moved  to  take  from  the  table  the  resolution 
heretofore  offered  by  him  in  the  words  following,  to  wit : 

Resolved,  That  the  committee  appointed  to  take  testimony  in 
the  case  of  the  contested  seat  from  Yates  county,  be  instructed  to 
report  forthwith. 
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]Mr.  Speaker  put  the  question,  and  it  was  determined  in  the  affirm- 
ative. 

Assembly  Journal,  1851,  vol.  1,  page  718. 

Eeport  of  Select  Committee  —  Mb.  Jaynb  Awarded  Seat. 

In  Assembly,  March  29,  1851. 

By  unanimous  consent,  Mr.  Campbell  from  the  committee  (se- 
lect) on  privileges  and  elections,  to  which  was  referred  the  papers 
in  relation  to  the  contested  seat  from  Yates  county,  reported  in 
writing  as  follows,  to  wit : 

Kepokt  of  the  Select  Committee  Appointed  to  Investigate  the 
Claim  of  John  Underwood,  from  the  County  of  Yates, 
to  a  Seat  in  this  House. 

The  select  committee  appointed  by  the  House,  to  take  the  testi- 
mony, and  report  in  the  matter  of  John  Underwood,  claiming  a 
seat  in  the  Assembly,  as  member  from  the  county  of  Yates,  in  the 
place  of  Samuel  Jayne,  Jr.,  to  whom  the  certificate  of  election 
was  given,  report  that  your  committee  proceeded  to  the  county  of 
Yates,  and  caused  the  witnesses  for  and  against  the  claim,  to  be 
brought  before  them,  and  their  testimony  is  herewith  submitted. 

Your  committee  beg  leave  to  say  farther,  that  the  principal 
ground  upon  wKich  Mr.  Underwood  claimed  the  right  to  the  seat, 
was,  that  the  inspectors  of  election,  in  the  second  election  dis- 
trict of  the  town  of  Jerusalem,  had  made  a  mistake  in  canyassing 
the  votes  of  said  district. 

The  committee,  after  hearing  the  testimony,  and  giving  the  mat- 
ter a  careful  examination,  are  of  the  opinion  that  the  contestant, 
Mr.  Under\\^ood,  was  honest  and  sincere  in  the  belief  that  a  misr 
take  had  been  made,  and  that  he  was  justly  and  legally  entitled  to 
the  seat;  but  the  testimony  shows  conclusively,  that  he  was  mis- 
taken and  misinformed  as  to  the  true  state  of  the  facts  of  the  case. 

Your  committee,  would  therefore,  recommend  the  adoption  of 
the  following  resolution : 
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Resolved,  That  John  Underwood  is  not  entitled  to  a  seat  in  this 
Assembly. 

P.  W.  BISHOP. 
JOHN  H.  WOOSTER. 
•H.  J.  CAMPBELL. 

Assembly  Documents,  1861,  vol.  1,  No.  128.    See  Testimony  Docu- 
ments, at  end  of  report;  Doc.  1851,  vol.  1,  No.  128. 

Mr.  Speaker  put  the  question,  whether  the  House  would  agree  to 
t^e  said  resolution,  and  it  was  determined  in  the  affirmative. 


Caie  of  Ephraim  L.  Snow  and  Eussell  Smith. 

*CouNTY  OF  New  Yoek,  Sixteenth  District  —  Petition  Pre- 
sented. 

In  Assembly,  January  6,  1852. 

►Mr.  Walsh  presented  the  petition  of  Russell  Smith,  praying  that 
the  seat  occupied  by  Ephraim  L.  Snow  be  awarded  to  him,  which 

^    was  read  and  referred  to  the  committee  on  privileges  and  elec- 
tions. 
jcVssembly  Journal,  1852,  page  10. 

Mr.  Smith  Invited  to  Occupy  a  Seat. 

In  Assembly,  January  9,  1852. 

On  motion  of  Mr.  Taylor, 

Resolvedy  That  the  petitioner,  Russell  Smith,  claiming  to  have 
been  elected  in  and  for  the  Sixteenth  Assembly  District  in  the  city 
and  county  of  New  York,  be  invited  to  occupy  a  seat  on  the  floor 
of  the  House,  but  without  prejudice  to  the  rights  of  the  sitting 
member. 

Assembly  Journal,  1852,  page  43. 
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Report  of  Majority  of  Committee. 

In  Assembly^  February  19,  1852. 

Mr.  Sheldon,  from  the  committee  on  privileges  and  elections,  to 

■  which  was  refeired  the  petition  of  Russell  Smith,  claiming  the  seat 

held  by  Ephraim  L.  Snow  as  member  of  Assembly  of  the  Sixteenth 

Assembly  District  erf  the  city  and  county  of  New  York,  reported 

in  writing. 

Report  of  the  Majority  aitd  Minority  of  the  Committee  on 
Privileges  and  Elections  on  the  Petition  of  Russell 
Smith,  Claiming  the  Seat  now  .Held  by  Ephraim  L,  Snow. 

Mr.  Sheldon,  from  the  majority  of  the  committee  on  privileges 
and  elections,  to  which  was  referred  the  petition  of  Russell  Smith, 
claiming  the  seat  held  by  Ephraim  L.  Snow,  as  member  of  the  As- 
sembly from  the  sixteenth  Assembly  district  of  the  city  and  county 
of  New  York,  respectfully  reports: 

That  by  the  return  of  the  county  canva^rs  Ephraim  L.  Snow 
was  elected  a  member  of  Assembly  from  the  sixteenth  Assembly 
district  of  the  city  and  county  of  New  York,  by  a  majority  of  three 
votes  over  Russell  Smith,  the  petitioner.  Mr.  Smith  claims  that 
irregularities  existed  in  the  proceedings  of  the  board  of  inspectors 
of  election  in  the  sixteenth  Assembly  district,  which  if  corrected 
would  give  him  a  majority  over  Mr.  Snow. 

By  mutual  agreement  the  parties  submitted  the  following  as  the 
whole  evidence  of  the  case: 

A  certified  copy  of  the  poll  list  of  the  fourth  election  district. 

A  certified  copy  of  the  statement  and  return  of  the  votes  of  the 
fourth  election  district,  and  a  tabular  statement  of  the  votes  given 
in  each  district. 

An  afiidavit  made  by  W.  H.  Pearsall. 

A  certified  copy  of  twelve  affidavits  made  by  the  following  per- 
sons: 

For  Mr.  Smith,  John  Stephenson,  Edward  C.  Graham,  Amos 
Hatfield,  Thomas  Conaten,  James  Johnston,  E.  Fitch  Smith,  Pat- 
rick O'Keefe. 
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For  Mr.  Snow,  Sidney  11.  Stewart,  John  Paxton,  Elislia  C.  Jones, 
Charles  Mann. 

The  affidavits  accompany  this  report,  and  are  marked  "  A.'* 
Also  the  tabular  statement  of  the  votes  given  in  each  election  dis- 
trict, marked  "  B." 

As  the  evidence  is  presented  Mr.  Smith  relies  upon  four  points: 

1.  The  inspectors  of  the  fourth  election  district  committed  such 
errors  that  the  vote  of  that  district  should  be  rejected. 

2.  If  the  vote  of  that  district  is  not  rejected,  two  votes  given  for 
Mr.  Smith  which  were  drawn  from  the  ballotbox  and  destroyed  as 
excess  of  ballots  by  the  inspectors,  should  be  countfe*d. 

3.  Two  votes  should  be  allowed  which  were  destroyed  as  a  double 
ballot. 

4.  One  vote  given  to  the  inspectors  by  Patrick  O'Keefe,  but  not 
put  into  the  ballot-box,  should  be  counted  for  Mr.  Smith. 

It  is  not  claimed  by  Mr.  Smith  that  the  alleged  irregularity  in 
second  election  district  can  vary  the  result  in  his  favor. 

The  affidavit  of  W.  H.  Pearsall  contains  all  the  evidence  in  rela- 
tion to  the  second  election  district. 

One  of  the  affidavits  of  Thomas  Conaten  and  the  affidavits  of 
Smith  and  O'Keef^  contain  the  evidence  relating  to  the  O'Keefe 
vote. 

The  remaining  nine  affidavits  contain  the  evidence  relating  to  the 
proceedings  of  the  board  of  inspectors  of  election  of  the  iourth 
district  while  canvassing  the  votes. 

The  affidavits,  except  the  affidavit  of  W.  H.  Pearsall,  were  pre- 
pared in  November  last,  and  were  used  at  a  hearing  of  the  case 
before  the  board  of  county  canvassers  of  the  city  and  county  of 
New  York. 

By  the  certified  copy  of  the  statement  of  the  votes  given  in  the 
fourth  election  district,  it  does  not  appear  that  any  ballots  were 
attached  to  the  returns,  or  that  any  returns  were  made  by  the  in- 
spectors of  the  scattering  votes  given  for  member  of  Assembly  in 

that  district. 

20 
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By  the  certified  copy  of  the  poll  list  of  the  fourth  election  district 
there  appears  to  be  six  hundred  and  eighteen  votes  nmrked  in  the 
Assembly  column. 

By  reason  of  the  conflicting  and  indefi»ite  character  of  the  evi- 
dence presented  the  committee  have  unfortunately  been  unable  to 
agree  in  a  report. 

The  undersigned  of  the  committee  have  made  the  following 
examination  of  the  case  which  is  submitted  for  your  oonsideration : 

The  first  point  presented  by  Mr.  Smith  is,  that  all  the  votes  of 
the  fourth  election  district  should  be  rejected,  on  the  following 
grounds: 

1.  Fraud  on  the  part  of  one  of  the  inspectors  while  drawing  an 
excess  of  two  ballots  from  the  box. 

2.  The  inspectors  did  not  attach  to  the  returns  one  ballot  of  each 
kind  cast  at  the  election,  and  did  not  make  a  return  of  the  scatter- 
ing votes  given  for  member  of  Assembly. 

The  evidence  relied  upon  to  show  fraud  in  the  drawing  of  the 
two  ballots  is  contained  in  the  affidavits  of  Conaten  and  Johnson. 

It  sets  forth  in  substance  that  the  ballots  given  for  Mr.  Snow 
were  about  double  the  size  of  those  given  for  Mr.  Smith ;  that  after 
they  were  opened  they  were  returned  into  the  box  and  Charles 
Mason,  one  of  the  inspectors,  was  chosen  to  draw  two  ballots,  as  there 
was  an  excess  of  ballots  over  the  names  on  the  poll  lists;  that  Mason 
in  drawing  did  not  draw  the  first  ballot  he  touched,  but  moved  his 
hand  about  in  the  box,  and  each  time  drew  one  of  Smith's  votes; 
that  the  chairman  of  the  board  remarked  to  him  while  drawing 
not  to  finger  the  ballots,  but  to  draw ;  that  a  few  minutes  after  this 
one  of  the  inspectors  asked  him  how  he  came  to  draw  two  Smith 
tickets;  he  replied  it  could  not  be  expected  he  would  draw  two  whig 
tickets. 

This  evidence  is  contradicted  in  the  affidavits  of  Paxton,  Jones 
and  Mason.  Jones  states  that  he  saw  and  heard  nothing  on  the 
part  of  the  canvassers,  clerks,  or  any  citizen  present,  in  any  degree 
indicating  the  practice  of  fraud  or  unfairness,  nor  heard  any  ex- 
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pression  of  dissatisfaction  in  regard  to  the  proceedings  of  the  in- 
spectors; that  he  witnessed  the  drawing  of  the  two  ballots,  and  dis- 
covered nothing  like  dishonesty,  and  heard  no  expression  of  any 
suspicion  of  unfairness. 

The  inspector,  Mason,  denies  the  practice  of  fraud,  and  denies 
that  any  person  said  to  him  not  to  finger  the  tickets.  He  admits 
that  when  he  was  asked  how  he  came  to  draw  two  Smith  tickets 
that  he  in  a  sportive  manner  made  a  similar  reply  to  the  one  stated 
by  Oonaten. 

The  members  of  the  committee  all  agreed  that  there  was  not  suflB- 
cient  evidence  to  establish  fraud  in  drawing  the  two  tickets  and 
likewise  agreed  in  opinion,  that  the  irregularities  of  the  inspectors 
in  not  attaching  the  ballots  to  the  returns,  and  in  not  making  a  re- 
turn of  the  scattering  votes,  did  not  make  the  election  void  or  au- 
thorize the  rejection  of  the  vote  of  the  whole  district. 

Mr.  Smith's  second  point  is,  that  the  two  ballots  drawn  from  the 
box  as  excess  of  ballots,  were  improperly  destroyed  for  the  following 
reason: 

1.  There  was  only  an  excess  of  one  ballot. 

2.  The  two  votes  were  not  drawn  until  aft^r  the  ballots  wei*e 
opened  and  separated. 

By  the  copy  of  the  poll  list  there  appears  to  bf  six  hundred  and 
eighteen  votes  designated  in  the  Assembly  column;  and  by  the  affi- 
davit of  Johnston,  there  were  six  hundred  and  nineteen  ballots,  not 
counting  two  votes  destroyed  as  a  double  ballot;  but  Johnston  also 
states  that  the  ballot  exceeded  the  number  on  the  poll  list  by  two^ 
that  there  was  an  excess  of  two  is  sworn  to  by  five  of  Mr.  Smith's 
witnesses  and  two  of  Mr.  Snow's,  and  contradicted  by  none.  If  the 
copy  of  the  poll  list  is  taken  as  the  best  evidence  of  the  number  of 
votes  which  were  in  the  Assembly  column  it  is  more  reasonable  to 
suppose  that  Johnston  was  mistaken  as  to  the  number  of  ballots  than 
to  believe  that  he  was  mistaken  as  to  the  number  of  excess;  and 
that  six  other  witnesses  were  also  mistaken  as  to  the  number  of  e;x- 
cess,  including  the  two  clerks  and  two  of  the  inspectors. 
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It  is  believed,  that  there  was  an  excess  of  two  votes.  As  to  the 
drawing  of  tlie  excess,  it  appears  from  the  evidence  that  the  in- 
spectors in  canvassing  the  votes,  first  counted  the  ballots,  and  it  was 
found  that  the  ballots  exceeded  the  poll  lists,  but  that  the  poll  lists 
did  not  agree.  That  while  the  clerks  were  correcting  the  lists,  the 
inspectors  proceeded  to  open  the  ballots;  that  after  the  poll  lists 
were  corrected  and  the  ballots  opened,  the  ballots  exceeded  the  poll 
lists  by  two  (not  including  the  two  votes  which  were  claimed  to  be 
a  double  ballot),  that  thereupon  the  ballots  were  returned  into  the 
box  and  the  two  votes  drawn  out. 

The  statute  (section  39,  article  4,  Revised  Statutes),  provides  that 
. "  if  the  ballots  shall  be  found  to  exceed  in  number  the  whole  num- 
ber of  votes  on  the  corresponding  columns  of  the  poll  lists  they 
shall  be  replaced  in  the  box  and  one  of  the  inspectors  shall,  with- 
out seeing  the  same,  publicly  draw  out  and  destroy  so  many  ballots 
unopened  as  shall  be  equal  to  such  excess." 

The  forty-first  section  of  the  same  statute  is  as  follows: 

"  If  after  having  opened  or  canvassed  the  ballots  it  shall  b© 
found  that  the  whole  number  of  them  exceeds  the  whole  number  of 
voters  entered  on  the  poll  lists  the  inspectors  shall  return  all  the 
ballots  into  the  box,  and  shall  thoroughly  mingle  the  same,  and  one 
of  the  inspectors,  to  be  designated  by  the  board,  shall  publicly  draw 
out  of  such  box,  without  seeing  the  ballots  contained  therein,  so 
many  of  such  ballots  as  shall  be  equal  to  the  excess  which  shall  be 
forthwith  destroyed." 

The  poll  lists  should  have  been  corrected  and  the  excess  of  ballots 
drawn  before  the  ballots  were  opened.  Although  the  excess  of 
ballots  should  have  been  drawn  before  the  same  were  opened,  the 
undersigned  of  the  committee  are  clearly  of  the  opinion  that  it  was 
the  duty  of  the  inspectors  upon  discovering  their  n^lect  to  return 
the  ballots  into  the  ballot-box  and  thoroughly  mingle  the  same,  as 
the  inspectors  did  do,  and  draw  therefrom  the  actual  excess,  and 
that  such  drawing  is  required  by  the  last  section  ab(5ve  referred  to, 
and  would  be  valid. 
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The  third  point  which  the  contestant  makes  is,  that  two  of  his 
votes  were  destroyed  as  a  double  ballot  which  he  claims  were  single 
votes  accidentally  slipped  together  in  the  ballot-box. 

The  only  question  arising  upon  this  point  is  that  the  votes  de- 
stroyed have  the  appearance  of  having  been  voted  together. 

The  evidence  relating  to  it  is  as  follows: 

Stephenson's  affidavit  says:  "  Aijiong  the  ballots  were  found  two 
for  Russell  Smith  slipped  together  which  were  interlocked  and  not 
folded  together  as  this  deponent  verily  believes." 

Graham  says  he  has  read  Stephenson's  affidavit  and  the  same  is 
true. 

Hatfield  says:  "  among  the  ballots  were  found  two  ballots  for 
Russell  Smith  slipped  together." 

Conaten,  one  of  the  inspectors,  says  that  while  they  were  can- 
vassing, the  chairman  of  the  board,  a  Mr.  Famham,  destroyed  two 
ballots  given  for  Mr.  Smith ;  that  he  did  it  suddenly  without  giving 
the  other  inspectors  an  opportunity  to  examine  and  see  whether 
they  were  single  ballots  or  a  double  ballot. 

Johnston  says:  "  the  inspectors  destroyed  two  ballots  given  for 
Russell  Smith  alleging  that  they  constituted  a  double  ballot." 

Stuart  says:  "a  double  ballot  was  destroyed."  Mr.  Jones  calls 
it  a  double  ballot  Mr.  Paxton,  one  of  the  clerks,  says  that  the 
affidavit  of  Mason  is  true. 

Mr.  Mason,  the  inspector,  states  in  negard  to  the  double  ballot, 
as  follows:  "  The  said  double  ballot  was  not  destroyed  by  the 
chairman  of  the  inspectors  as  stated  by  Conaten,  without  the  con- 
sent of  the  deponent  and  himself,  and  without  giving  them  time 
and  an  opportunity  to  examine  it;  deponent  says  that  the  double 
ballot  was  a  matter  of  special  consideration  by  all  three  of  the 
inspectors;  that  he  and  the  said  Conaten,  conferred  together  with 
respect  to  the  said  ballot,  and  on  inspecting  it  at  once  agreed  that 
it  was  a  double  ballot;  said  Ccwaaten  himself  found  said  ballot  among 
the  other  ballots,  and  as  soon  as  found  and  inspected  pronounced  it 
a  double  ballot,  and  handed  it  to  the  chairman;  it  was  kept  and  sub- 
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seqiiently  more  than  an  hour  afterwards  thoroughly  examined  by 
the  board  and  unanimously  declared  to  be  a  double  ballot^  and 
the  chairman  of  the  inspectors  (Mr.  Famham)  directed  to  destroy 
it,  who  did  so;  deponent  says  that  from  the  fold  and  general  ap- 
pearance of  the  ticket,  it  was  perfectly  evident  that  two  single 
tickets  had  been  folded  together  before  they  had  been  voted,  and 
that  they  could  not  have  accidentally  become  interlocked  in  the 
ballot-box  in  the  folds  combining,  the  tickets  being  of  such  a 
character  as  to  leave  no  doubt  that  they  had  been  folded  together 
before  they  were  voted.  "  They  were  not  at  any  time  separated 
or  taken  apart,  but  were  destroyed  in  the  same  fold  they  were 
found." 

This  constitutes  the  whole  evidence  relating  to  the  double  ballot. 

The  three  witnesses  who  swear  they  believe  it  to  have  been  two 
votes  slipped  together,  do  not  give  a  reason  for  their  belief,  da  not 
even  state  that  they  ever  saw  the  ballot,  or  had  an  opportunity  of 
inspecting  it.  Conaten,  who  swears  that  it  was  suddenly  destroyed, 
does  not  say  but  what  he  believed  it  to  have  been  a  double  ballot, 
and  Mason  states,  which  is  not  denied,  that  Conaten  himself  found 
the  ballot  and  handed  it  to  the  chairman  as  a  double  ballot  Not 
one  of  the  inspectors  or  the  clerks  state  that  they  believe  it  to  have 
been  any  thing  but  a  double  ballot.  Two  of  the  inspectors,  if  not 
all  three,  called  it  a  double  ballot  and  consented  to  its  being  de- 
stroyed as  such. 

The  majority  of  your  committee  have  been  unable  to  see  in  the 
case  sufficient  evidence  to  convince  them  that  this  ballot  was  two 
single  votes  accidentally  slipped  together  in  the  ballot-box. 

The  fourth  point  is,  that  the  vote  of  Patrick  O'Keefe  was  not 
put  into  the  ballot-box. 

The  evidence  shows  that  Patrick  O'Keefe  delivered  a  vote  for 
^fr.  Smith,  with  other  votes  to  the  inspectors;  that  his  name  was 
given  and  the  ballots  distributed;  the  inspectors  did  not  put  them 
into  the  box.  Xo  explanation  is  given,  except  that  Conaten  states 
that  he  consented  to  their  being  put  away,  as  he  was  under  the  im- 
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pression  that  O'Keefe  should  have  stayed  until  his  votes  were  put 
into  the  box. 

The  evidence  is  uncertain.  There  is  no  proof  that  tbete  was  an 
excuse  for  putting  away  the  votes,  or  that  there  was  not  a  reason 
for  it. 

If  a  person  should  appear  at  the  board  and  give  his  votes  and 
name  to  the  inspectors,  and  should  then  leave  before  the  inspec- 
tors had  put  the  votes  into  the  ballot-boxes,  and  before  they  had 
had  an  opportunity  of  inquiring  as  to  the  qualifications  of  the  per- 
son oflFering  to  vote,  it  certainly  would  be  their  duty  to  regect  the 
votes  which  they  had  received. 

It  appears  that  O'Keefe  remained  at  least,  but  a  very  short  time 
at  the  polls,  not  long  enough  to  have  the  inspectors  decide  to  put 
his  vote  into  the  box;  he  might  have  left  abruptly. 

The  undersigned  of  your  committee  are  therefore  of  the  opinion 
that  it  should  not  be  presumed  that  there  was  no  excuse  for  putting 
aside  the  vote  of  CKKeefe;  it  should  be  proved  there  was  none,  be- 
fore allowing  a  vote  which  had  never  been  deposited  in  the  ballot- 
box,  or  canvassed,  or  returned  as  a  vote. 

This  brings  us  to  the  irregularity  of  the  second  election  dis- 
trict; all  the  evidence  in  regard  to  it  is  contained  in  the  affidavit 
of  W.  H.  Pearsall.  It  sets  forth  that  the  inspectors  in  canvassing 
the  votes  found  six  double  ballots  for  Mr.  Smith,  and  one  for  Mr. 
Snow;  that  the  whole  number  of  ballots,  including  the  double  bal- 
lots, exceeded  the  poll  list  by  three;  that  the  inspector  destroyed 
three  of  the  double  ballots  for  Smith,  and  counted  the  remaining 
four  double  ballots;  also  that  two  Assembly  ballots  for  Mr.  Smith, 
were  found  in  the  charter  box,  which  were  destroyed.  It  is  believed 
by  the  majority  of  the  committee  that  all  of  the  double  ballots 
should  have  been  destroyed. 

The  thirty-seventh  section  of  the  statute,  before  referred  to,  re- 
quires that  "  if  two  or  more  ballots  shall  bo  found  so  folded  to- 
gether as  to  present  the  appearance  of  a  single  ballot  they  shall  be 
destroyed  if  the  whole  number  of  ballots  exceed  the  whole  num- 
ber of  voters  and  not  otherwise." 
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It  is  claimed  for  Mr.  Smith  that  only  three  of  the  double  bal- 
lots should  have  been  destroyed.  The  answer  to  this  is  that  the 
statute  requires  the  whole  to  be  destroyed  as  much  as  one.  When 
there  are  several  double  ballots  it  makes  no  provision  for  selecting 
a  part  to  be  destroyed,  and  for  counting  the  remainder.  Wben 
there  is  more  than  one  double  ballot,  and  there  is  an  excess  of  votes, 
all  of  the  double  ballots  must  share  the  same  fate. 

When  two  or  more  ballots  are  found  together  as  one,  they  are 
counted  only  on  the  supposition  that  they  slipped  together  in  the 
ballot-box;  if  to  separate  and  count  them  would  make  the  votes  ex- 
ceed the  poll  lists,  that  supposition  is  destroyed. 

It  is  claimed  that  the  four  double  ballots  were  counted  as  one 
vote  each.  Inhere  is  no  evidence  that  they  were  counted  in  that 
way;  if  it  is  proper  to  count  a  double  ballot,  certainly  all  tbe  votes 
of  which  it  is  composed  should  be  counted;  there  is  no  provision 
for  counting  half  of  9.  double  ballot  and  destroying  the  other  half. 

If  the  four  double  ballots  were  counted  as  one  vote  ea^h,  Mr. 
Smith  gained  two  votes  by  the  irregularity;  if  the  votes  were  sepa- 
rated and  counted  he  gained  four. 

It  is  claimed  by  Mr.  Smith  that  if  all  the  double  ballots  should 
have  been  destroyed  that  would  have  permitted  a  counting  of  the 
Assembly  votes  found  in  the  charter  box. 

It  is  believed  that  this  view  cannot  be  sustained.  The  thirty- 
eighth  section  of  the  statute  before  referred  to,  is  as  follows:  "  No 
ballot,  properly  indorsed,  found  in  a  box  different  from  that  desig- 
nated by  its  indorsement,  shall  be  rejected-,  but  shall  be  counted  in 
the  same  manner  as  if  found  in  the  box  designated  by  its  indorse- 
ment, provided  that  by  the  counting  of  such  ballot  or  ballots,  it 
shall  not  produce  an  excess  of  votes  over  the  number  of  votes  as 
designated  in  the  poll  list" 

From  this  it  appears  if  the  votes  found  in  the  Assembly  box  had 
been  less  than  the  number  upon  the  poll  list,  it  would  have  been 
proper  to  have  counted  the  Assembly  votes  found  in  the  charter 
box;  but  an  excess  was  already  found  in  the  Assembly  box.  Can 
there  be  any  reason  in  the  position  that  when  the  votes  found  in  a 
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proper  box  equal  or  exceed  the  poll  lists,  that  the  destruction  of 
some  by  reason  of  their  being  double  or  defective,  will  authorize 
the  counting  of  votes  found  in  the  wrong  box? 

Ballots  found  in  an  improper  box  when  counted,  or  counted  on 
the  supposition  that  the  inspector  placed  them  there  by  mistake; 
if  the  votes  in  the  proper  box  are  found  to  be  less  than  the  num- 
ber found  upon  the  poll  list,  the  statute  holds  it  good  evidence 
that  the  mistake  has  been  made;  but  if  the  votes  found  in  the 
proper  box  equal  or  exceed  the  number  on  the  poll  list,  the  evidence 
fails,  and  it  will  be  presumed  that  they  found  their  way  into  the 
wrong  box  by  the  electors  voting  two  votes  of  a  kind,  or  by  being 
secreted  accidentally  or  otherwise  in  a  vote  belonging  in  the  box 
where  they  were  found. 

The  majority  of  your  committee  are,  therefore,  of  the  opinion 
that  from  the  evidence,  Mr.  Snow  lost  four  votes  by  the  irregularity 
in  the  second  election  district  which  should  be  allowed  him,  and 
admitting  that  the  double  ballots  were  counted  as  one  vote  each, 
which  admission  the  evidence  does  not  justify,  Mr.  Snow  then  lost 
two  votes. 

There  are  in  this  case  incidental  points  which  have  not  been  re- 
ferred to.  Most  of  these  arise  out  of  conflicting  statements  in  the 
affidavits.  Some  of  them  may  have  a  bearing  upon  the  main  ques- 
tion presented. 

It  may  be  proper  to  notice  in  connection  with  the  drawing  of  the 
two  ballots,  in  the  fourth  election  district,  that  it  is  claimed  that 
the  scattering  ballots  were  not  returned  into  the  box  at  the  time  of 
drawing  the  excess  of  ballots.  If  they  were  not  returned,  it  can- 
not be  seen  that  it  gave  either  of  the  contestants  an  advantage  over 
the  other. 

The  majority  of  the  committee  are  of  opinion,  that  the  weight 
of  evidence  is  strongly  in  favor  of  the  conclusion,  that  all  the  ballots 
were  returned.  Two  witnesses  state  that  they  were  not  returned; 
three  state  they  were  returned;  two  of  them  swear  to  a  direct  recol- 
lection of  the  fact,  and  give  reasons  for  recollecting  it . 

During  the  investigation  of  this  case,  some  stress  has  been  laid 
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upon  the  fact,  that  Mr.  Smith  received  a  greater  number  of  votes 
than  Mr.  Snow.  If  he  received  a  greater  number  of  votes  than 
Mr.  Snow,  which  could  be  counted  and  allowed  to  him  under  the 
rules  and  regulations  of  the  election  law,  he  certainly  should  be 
declared  elected.  If  anything  more  than  this  is  claimed,  it  is  re- 
garded as  a  very  dangerous  doctrine.  It  has  been  said  that  the 
e\4dence  in  regard  to  the  six  double  ballots  was  introduced  for  the 
purpose  of  showing  that  Mr.  Smith  was  the  choice  of  a  majoriljj^of 
the  electors  of  his  district. 

If  these  ballots  should  have  been  destroyed  as  double  ballots,  the 
fact  that  they  existed  should  not  be  used  as  evidence  for  any  purpose 
whatever,  and  more  particularly  should  not  be  used  to  improperly 
influence  the  minds  of  those  who  are  to  decide  each  of  the  legitimate 
points  in  this  case  upon  the  evidence,  and  upon  the  rules  and  princi- 
ples of  law  applicable  to  it. 

The  question  has  not  been  how  many  votes  were  actually  cast 
for  either  party?  but  how  many  will  remain  for  each,  after  a  legal 
canvass? 

The  two  votes  drawn  from  the  ballot-box  in  the  fourth  election 
district,  and  the  double  ballot  as  two  votes,  must  be  counted  for 
Mr.  Smith;  and  the  irregularity  in  the  second  district  must  be  dis- 
regarded or  Mr.  Smith  is  not  elected.  The  undersigned  of  the  com- 
mittee cannot  see  how  either  of  these  things  can  be  done  without 
disregarding  plaiii  and  well  settled  rules  of  evidence,  and  violating 
the  law  regulating  the  canvassing  of  votes. 

It  is  recommended  that  the  following  resolutions  be  adopted: 

Resolved^  That  the  prayer  of  the  petitioner  be  denied. 

Resolved,  That  Ephraim  L.  Snow  is  a  member  of  Assembly,  duly 
elected  from  the  sixteenth  Assembly  district  of  the  city  and  county 

of  New  York. 

A.  SHELDOK 

A.  E.  EICHMOND. 

H.  B.  BULL. 

Assembly  Documents,  1852,  No.  46.     (See  affidavit  accompanying 

report.) 
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Report  of  Minobity  of  Committee. 

Mr.  Keyes,  from  the  minority  of  said  committee,  also  reported 
the  following: 

Minority  Eeport  of  the  Committee  on  PRrriLEOES  and  EitEC- 
TiONs,  on  the  Petition  of  Busseix  Smith,  Claiming  a 
Seat  as  a  Member  of  the  Assembly,  from  the  Sixteenth 
Assembly  District  of  the  City  and  County  of  New  York. 

The  committee  on  privileges  and  elections,  to  which  was  referred 
the  petition  of  Eussell  Smith,  claiming  a  seat  in  the  Assembly,  a# 
member  from  the  sixteenth  Assembly  district,  of  the  city  and  county 
of  New  York,  now  held  by  Ephraim  L.  Snow,  report  that  the  parties 
have  appeared  before  your  committee  in  person,  and  by  their  respec- 
tive counsel;  that  they  have  received  such  proofs  as  were  offered  by 
the  parties,  and  have  heard  counsel  in  their  behalf  respectively,  and 
that  the  following  facts  have  been  proved  before  your  committee  by 
evidence  which  is  undenied  and  undisputed. 

1.  That  the  petitlonei*,  Russell  Smith,  received  a  numerical  ma- 
jority of  all  the  votes  cast  for  member  of  Assembly  in  said  sixteenth 
Assembly  district,  at  the  general  election  held  therein,  on  the  fourth 
day  of  November,  1851. 

2.  That  Russell  Smith  received  in  the  first,  second,  third  and  fifth 
election  districts,  in  the  said  Assembly  district,  seventeen  (17)  more 
votes  than  were  given  for  Mr.  Snow,  taking  the  votes  given  for  Mr. 
Smith  and  IVIr.  Snow  respectively,  which  were  allowed  and  certified 
to  them  respectively,  by  the  returns  of  the  election  held  in  such 
districts,  certified  by  the  several  inspectors  thereof,  and  that  in  the 
second  election  district,  Mr.  Smith  received  five  more  votes  than 
were  allowed  to  him;  three  of  which  were  destroyed,  on  the  ground 
that  they  were  double  ballots,  and  that  the  whole  number  of  ballots 
exceeded  the  number  of  votes  recorded  upon  the  poll  lists,  and  the 
remaining  two  were  also  destroyed  on  the  ground  that  they  were 
foimd  in  a  box  other  than  the  Assembly  box,  and  that  the  whole 
niunber  of  ballots  exceeded  the  number  of  votes  found  recorded 
upon  the  poll  list. 
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3.  That  Rufisell  Smith  had  in  the.  ballot-box  of  the  fourth  elec- 
tion district  in  said  Assembly  district,  at  the  closing  of  the  polls, 
two  hundred  and  ninety-five  votes,  and  that  Ephraim  L.  Snow  had 
in  the  same  box  at  the  same  time,  three  hundred  and  eleven  votes;- 
that  if  Mr.  Smith  be  not  legally  and  fairly  deprived  of  any  of  the 
votes  given  for  him  and  found  in  said  ballot-box,  he  was  duly  elected 
a  member  of  this  House,  to  represent  said  sixteenth  Assembly  dis- 
trict, by  a  majority  of  one  vote  over  Mr.  Snow. 

4.  That  Patrick  O'Keef e,  a  legal  voter  of  said  fourth  election  dis- 
trict, attended  the  election  held  therein,  on  the  fourth  day  of  No- 
vember last,  and  voted  for  said  Russell  Smith  for  member  of  As- 
sembly; that  his  vote  was  not  challenged  or  questioned  in  any  man- 
ner, and  his  ballot  for  said  Smith  was  received  by  said  inspectors 
of  election,  together  with  other  ballots  presented  and  voted  by  him, 
and  was  declared  by  said  inspectors  to  be  a  full  vote  given  thereat, 
by  said  Patrick  O'Keef  e,  and  said  ballots  were  distributed  by  said 
inspectors  and  placed  by  them  upon  the  proper  boxes  to  be  deposited 
therein,  that  said  P.  O'Keefe,  having  accbmplished  his  purpose  of 
voting  at  said  election,  thereupon  left  the  polls  whilst  the  ballots 
fio  given  by  him  were  lying  upon  the  appropriate  ballot-boxes;  that 
the  inspectors  then  observing  that  said  O'Keefe  had  left,  threw- 
away  the  ballots  so  voted  by  him,  and  did  not  put  them  in  the  ballot-- 
boxes,  on  the  supposition  on  the  part  of  the  inspectors  that  it  was 
necessary  for  such  elector  to  remain  after  gi^ang  his  vote  until  the 
inspectors  had  deposited  such  vote  in  the  ballot-boxes, 

5.  That  after  the  poll  of  the  election  held  in  said  fourth  election- 
district  had  finally  closed,  the  inspectors  did  not  commence  the  can- 
vass by  a  comparison  of  the  poll  list  from  the  commencement,  and  a 
correction  of  any  mistakes  found  therein,  as  required  by  section* 
thirty-six  of  the  election  law;  on  the  contrary,  the  inspectors  pro- 
ceeded to  count  the  ballots  contained  in  the  Assembly  ballot-boxy 
and  after  counting  the  same,  found  that  there  were  three  ballots  in 
excess  of  the  poll  list  of  one  of  the  clerks,  and  four  ballots  in  excess 
of  the  poll  list  kept  by  the  other  clerk.    That  the  inspectors  did  not 
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then  proceed  to  compare  the  poll  lists,  and  to  correct  any  mistakes 
therein,  nor  did  they,  upon  finding  that  the  ballots  exceeded  the 
whole  number  of  votes  upon  either  of  the  poll  lists,  replace  the  said 
ballots  in  the  box  unopened,  and  draw  out  and  destroy  so  many  bal- 
lots unopened  as  should  be  equal  to  such  excess,  as  required  by  sec-i 
tion  thirty-nine  of  the  election  law;  on  the  contrary,  the  said  in- 
spectors proceeded  to  open,  and  read  and  canvass  the  ballots,  and 
after  they  had  opened,  and  read  and  canvassed  the  said  ballots,  and 
ascertained  that  the  whole  number  of  ballots  exceeded  the  whole 
number  of  votes  recorded  on  the  poll  list,  they  directed  the  clerks 
for  the  first  time,  to  examine  and  correct  the  poll  list.  This  course 
was  protested  against  at  the  time. 

6.  That  after  comparing  the  poll  lists  and  making  them  to  agree^ 
the  aggregate  number  of  votes  recorded  thereon  was  reported  at 
six  hundred  and  seventeen  for  member  of  Assembly,  and  the  num- 
ber of  ballots  for  said  oiBce  was  reported  to  be  six  hundred  and 
nineteen.  That  the  tickets  which  had  been  canvassed  for  Mr. 
Smith  and  Mr.  Snow  were  then  put  back  into  the  ballot-box,  and 
one  of  the  inspectors  was  directed  to  draw  therefrom  two  ballots  to 
reduce  the  number  of  ballots  to  the  number  of  votes  recorded  on 
the  poll  list.  That  the  ballots  voted  at  said  election  for  Mr.  Snow, 
were  uniform  in  size,  and  were  nearly  double  the  size  of  those  voted 
for  Mr.  Smith,  which  were  also  uniform  in  size;  that  they  were 
about  an  inch  longer,  and  printed  upon  much  thicker  paper,  so  that 
a  person  who  had  opened  and  read  the  ballots  for  Mr.  Snow  and  Mr.' 
Smith,  could  readily  distinguish,  by  his  sense  of  touch,  without 
looking  at  the  same,  those  given  for  Mr.  Smith  from  those  given  for 
Mr.  Snow.  Two  ballots  given  for  Mr.  Smith  were  drawn  out  of 
said  box  by  the  said  inspector,  and  were  then  destroyed  and  not 
coimted;  the  length  of  time  that  was  occupied  by  the  inspector  who 
made  the  draft,  after  he  commenced  and  before  he  drew  out  the 
ballot,  was  remarked  upon  at  the  time.  The  state  of  facts  which 
have  a  bearing  on  the  question  of  the  fairness  of  this  drawing  will 
be  hereinafter  stated. 
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7.  Two  ballots  found  in  said  box  given  for  Bussell  Smith  w^e 
destroyed  by  the  inspectors,  on  the  allegation  that  they  were  a 
-double  ballot;  the  evidence  bearing  upon  this  question  will  be  here-* 
inafter  stated. 

8.  It  appears  by  an  accurate  footing  up  of  the  poll  list  of  said 
fourth  district,  as  corrected  and  produced  before  the  conunittee,  that 
the  number  of  votes  recorded  therein  is  six  hundred  and  eighteen 
(618)  instead  of  617  as  was  supposed  by  the  inspectors,  and  that  by 
their  error  in  this  respect  they  drew  out  one  ballot  too  many  from 
the  ballot-box,  and  thereby  deprived  Mr.  Smjith  of  one  legal  vote.- 

It  also  appears  from  the  returns  of  said  inspectors  and  the  poll  list 
that  the  whole  number  of  votes  given  was  greater  than  the  aggre-^ 
gate  number  of  votes  certified  by  them  to  have  been  given  by  sixteen- 
votes;  the  evidence  before  the  committee  shows  that  votes  were 
given  in  said  district  for  Wm.  D.  Green  and  others*,  but  how  many 
were  given  for  Green,  and  who  the  oth^»  were  who  were  voted 
for,  and  whether  the  other  tickets  so  found  were  properly  indorsed 
to  designate  another  ballot-box,  does  not  appear;  and  no  evidence 
upon  either  of  these  questions  has  been  produced  to  the  committee^ 
The  committee,  therefore,  have  no  means  of  determining  whether 
or  not,  the  whole  number  of  Assembly  tickets  proper  did  actually 
exceed  the  number  of  votes  recorded  on  the  poll  list,  and  if  they  did 
not,  Mr.  Smith  was  evidently  both  illegally  and  unjustiy  deprived 
of  the  two  ballots  destroyed  on  the  alleged  ground  that  they  con- 
stituted a  double  ballot,  and  also  of  the  two  ballots  drawn  from  the 
ballot-box. 

9.  On  the  question  whether  the  ballots  of  Mr.  Smith  were  de- 
stroyed upon  the  allegation  that  they  formed  a  double  ballot,  the? 
evidence  of  three  witnesses  has  been  produced  on  his  part,  showing 
that  these  two  ballots  were  slipped  t6gether  and  were  interlocked, 
and  that  they  did  not  form  a  double  ballot;  one  of  the  inspectors 
swears  expressly,  that  these  ballots  were  destroyed  hastily  and  with- 
out his  consent,  and  without  his  having  an  opportunity  to  examine 
them,  and  that  he  protested  against  it;  the  fact  that  this  inspector 
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made  a  protest  against  it  is  proTed  by  a  witness  on  the  part  of  Mr. 
Snow;  one  of  the  clerks  and  one  of  the  inspectors  swear  that  these 
ballots  were  destroyed  before  the  poll  lists  were  fully  compared  by 
the  clerks;  one  of  the  inspectors  alleges  that  the  ballots  were  de- 
stroyed, after  they  had  been  examined  by  all  of  the  iu»pectors  and 
by  their  consent,  and  that  this  destruction  was  made  after  the  poll 
list  had  been  compared,  and  that  the  ballots  destroyed  formed  a 
double  ballot.  The  inspector  who  attests  the  fact  is  the  same  who 
made  the  draft  of  the  ballots  f rcHn  the  box  having  thereon  the  name 
of  Mr.  Smith  and  whose  fairness  is  strongly  drawn  in  question  by 
the  uncontradicted  and  reliable  testimony  before  the  committee. 

10.  When  the  ballots  were  replaced  in  the  box  to  draw  out  and 
destroy  the  excess,  one  clerk  and  one  inspector  swear  that  the  bal- 
lots given  for  Wm.  D.  Green,  and  others,  were  not  put  in  the  box. 
A  bystander  has  testified  that  all  the  ballots  upon  the  table  were  put 
back,  but  he  does  not  swear  that  the  scattering  ballots  were  lying 
ui)on  the  table.  One  inspector  (Mason)  swears  according  to  his 
recollection  and  belief  that  they  were  put  back. 

11.  At  the  time  of  the  proceeding  in  the  fourth  election  district, 
the  result  of  the  election  for  member  of  Assembly  in  the  other  dis- 
tricts and  the  majority  for  Mr.  Smith  therein  was  known  to  the 
canvassers. 

12.  The  occupant  of  the  seat  from  the  said  sixteenth  district 
raised  a  question  whether  the  votes  allowed  to  Mr.  Smith  and  Mr. 
Snow  out  of  the  double  ballots  in  the  second  district  should  not  be 
rejected.  The  counsel  for  Mr.  Snow  admitted  before  the  commit- 
tee that  he  had  no  doubt  but  that  only  a  single  ballot  from  each  of 
the  double  ballots  was  allowed.  The  affidavit  in  relation  to  this 
district  was  introduced  only  for  the  purpose  of  showing  that  Mr. 
Smith  received  a  larger  majority  of  the  votes  of  the  qualified  voters 
than  he  claimed  to  have  allowed  to  him  as  necessary  to  secure  his 
election.  The  present  election  law  does  not  appear  to  contemplate 
or  authorize  the  destruction  of  any  double  ballots,  except  in  a  case 
where  the  number  of  ballots  shall  exceed  the  numl>er  of  votes  re- 
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corded  upon  the  poll  list  and  then,  only  the  excess.  If  the  allow- 
ance of  such  votes  was  an  error  in  judgment  on  the  part  of  the  in- 
spectors in  the  second  district,  it  would  not  authorize  the  setting 
aside  of  the  whole  returns  from  that  district,  because  the  precise  ex- 
tent of  that  error  is  ascertained,  and  may  be  corrected.  Changing 
the  votes,  as  is  claimed  by  Mr.  Snow,  the  committee  should  do, 
would  deprive  Mr.  Smith  of  three  votes  and  Mr.  Snow  of  one  vote; 
by  making  that  change,  the  number  of  votes  counted  would  be  less 
than  the  number  of  votes  given,  as  shown  by  the  poll  list,  and  Mr, 
Smith  was  then  entitled  to  the  two  votes  given  for  him  for  member 
of  Assembly  which  were  found  in  the  charter  box  properly  indorsed 
^'  Assembly."  Adding  these  to  his  vote  and  taking  from  him  three 
votes,  and  from  Mr.  Snow  one  vote  allowed  from  the  double  ballots, 
and  the  result  of  the  election  in  the  second  district  will  remain  as  it 
was  returned,  so  far  as  it  respects  the  rights  of  the  parties  to  the 
seat  in  question. 

.  Upon  the  conceded  facts,  and  upon  this  state  of  the  evidence  in 
regard  to  the  disputed  facts,  the  question  has  been  submitted  to  the 
committee,  whether  the  petitioner  is  not  legally  entitled  to  the  seat 
in  this  Hou^  now  occupied  by  Mr.  Snow;  the  committee  have 
regarded  the  question  as  an  important  one,  not  only  with  reference 
to  the  obligation  resting  upon  them  to  give  effect  to  the  clearly 
expressed  choice  of  the  electors,  but  also  in  regard  to  the  observance 
of  the  forms  prescribed  by  law  to  ascertain  and  preserve  the  evi- 
dences of  the  will  of  the  electors,  and  which  are  intimately  con- 
nected with  the  preservation  of  the  elective  franchise. 

The  term  election,  as  used  in  our  statutes,  means  the  act  of  choos- 
ing a  person  to  execute  the  duties  of  a  particular  office,  performed 
by  electors  who  are  duly  qualified  and  in  the  manner  prescribed  by 
the  Constitution  and  laws;  it  cannot  be  questioned,  that  duties  pre- 
scribed by  law  to  be  performed  by  inspectors  of  election,  are  mainly 
ministerial,  and  that  votes  fairly  and  honestly  given  ought  not  to  be 
set  aside  for  any  omission  or  mistake  of  the  returning  officers.  But 
a  different  question  arises  where  it  appears  that  votes  actually  given 
have  been  destroyed  or  excluded  from  the  canvass  by  the  officers. 
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The  party  in  whose  favor  a  ballot  has  been  found  to  have  been 
actuallj  given  has  a  legal  right  to  have  that  ballot  counted  and 
returned  for  him,  unless  those  who  dispute  the  right  can  show  a 
valid  and  sufficient  reason. in  law,  or  in  fact,  for  rejecting  it.  In 
this  case  Mr.  Smith  had  the  numerical  majority  of  all  the  votes 
actually  found  in  the  ballot-boxes,  given  for  member  of  Assembly 
in  said  sixteenth  Assembly  district.  The  burden  rests  upon  those 
who  dispute  his  right  to  show  that  be  has  been  legally  and  fairly 
deprived  of  a  portion  of  these  votes. 

In  the  present  case,  so  far  as  it  respects  the  two  votes  drawn  from 
the  ballot-box  as  an  excess  over  the  votes  on  the  poll  list,  the  evi- 
dence is  conclusive  that  they  were  illegally  destroyed.  The  poll 
list  shows  on  an  actual  footing  of  the  number  of  vote6  given,  that 
one  too  many  was  drawn  out.  This  might  be  cured  by  adding  that 
vote  to  the  number  returned  for  Mr.  Smith,  but  the  manner  of 
drawing  the  other  vote  was  plainly  illegal.  After  the  votes  had 
been  canvassed  and  separated,  the  mere  gathering  together  of  the 
separate  heaps  and  throwing  them  back  into  the  ballot-boxes  (even 
if  all  the  votes  had  been  returned)  rendered  it  almost  morally  cer- 
tain that  the  votee  drawn  would  be  all  for  one  candidate.  It  pre- 
vented any  chance  for  that  fair  and  impartial  drawing  which  the 
statute  requires,  and  its  results  accorded  \vith  the  mode  adopted.  It 
is  impossible  to  see  what  might  have  been  the  result  if  the  legal 
mode  had  been  pursued.  Mr.  Snow  has  been  returned  to  this 
House  by  a  majority  of  three;  giving  to  Mr.  Smith  the  vote  that 
was  destroyed  by  reason  of  the  mistake  in  the  footing  of  the  poll 
list  that  majority  is  reduced  to  two.  If  the  drawing  had  been  in 
accordance  with  the  law  on  that  subject  one  vote  given  for  Mr. 
Snow  might  have  been  drawn  and  that  for  Mr.  Smith  have  been 
left.  Taking  one  from  Mr.  Snow's  vote  and  adding  one  »to  that  of 
Mr.  Smith's  would  have  made  a  tie  between  them  without  having 
referred  to  the  vote  of  Mr.  O'Keefe  or  the  alleged  double  ballot; 
either  of  these  would  have  given  Mr.  Smith  a  clear  majority.  As 
the  committee  cannot  see  what  would  be  the  result  if  the  law  had 

21 
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been  complied  with  they  are  constrained  to  say  that  Mr.  Smith  has 
not  been  legally  deprived  of  the  votes  given  for  him.  The  omis^ 
sion  to  put  back  all  the  ballots  into  the  box  before  drawing,  which 
appears  to  be  established  by  the  weight  of  the  testimony,  also  de- 
prived Mr.  Smith  of  the  chance  that  one  of  these  might  have  been 
drawn. 

Upon  the  question  whether  the  two  ballots  destroyed  constituted 
a  double  ballot,  the  rules  of  evidence  applied  to  the  testimony 
leave  no  doubt  that  Mr.  Smith  was  not  legally  deprived  of  these 
votes.  The  burden  of  proving  that  these  constituted  a  double  bal- 
lot rests  upon  Mr.  Snow.     The  fact  must  be  clearly  and  satisfac- 

m 

torily  proved.  Without  observing  further  upon  the  evidence  than 
to  remark  that  the  witness  who  proves  it  occupies  a  very  question- 
able position,  by  his  own  showing,  and  is  contradicted  by  four  wit- 
nesses, and  that  his  associate,  to  whom  he  refers,  has  given  no  evi- 
dence to  sustain  him;  the  conclusion  of  fact  is  th|t  these  votes  were 
not  a  double  ballot  fior  properly  destroyed  as  such.  Ihe  right  of 
Mr.  Smith  to  have  the  vote  given  by  Mr.  O'Keefe  in  his  favor  ap- 
pears to  be  unquestionable.  So  far  as  the  act  of  the  voter  is  con- 
cerned he  has  performed  his  part  when  he  has  deposited  his  ballot 
in  the  hands  of  the  inspectors,  and  they  receive  it  as  such  and  de- 
clare his  vote.  It  is  then  given,  and  no  neglect  or  omission  of  the 
inspectors  to  put  it  in  the  proper  box,  or  to  count  it,  can  annihilate 
that  part  This  rule  imposes  a  necessary  restraint  upon  ignorance, 
and  will  form  an  ,invaluable  safeguard  against  corruption.  The 
perverse  motives  which  too  often  actuate  human  conduct  are  mul- 
tiplied  by  a  closely  contested  election  and  it  is  incumbent  upon  all 
tribunals  who  may  determine  the  question,  not  to  add  to*  the  powers 
of  ministerial  officers  to  defeat  the  suffrage  of  any  voter,  or  to  con- 
trol  the  result.  Judging  of  the  election  in  this  case,  whether  by 
the  law  regulating  the  subject  or  by  the  exercise  of  the  elective 
power  by  the  voters,  it  appears  that  Mr.  Smith  has  received  a  ma- 
jority of  all  the  votes  cast  for  member  of  Assembly  in  the  said 
sixteenth  district,  and  has  been  duly  elected  a  member  of  this 


ASSJIMBLY    OF   THE    StaTE   OF   NeW   YoEK.  323 

House  to  represent  that  district     The  committee  beg  leave  to  offer 
the  following  resolutions: 

Resolvedy  That  Ephraim  L.  Snow  is  not  entitled  to  a  seat  in  this 
House  as  the  representative  of  the  sixteenth  A&sembly  district  in 
the  city  and  county  of  New  York. 

Resolvedy  That  Russell  Smith  is  entitled  to  a  seat  in  this  House 
as  the  representative  of  the  sixteenth  Assembly  district  in  the  city 
and  county  of  New  York. 

HARVEY  KEYES. 
THOMPSON   WHITE. 

Assembly  Documents,  1852,  No.  46. 

Mr.  Gushing  moved  that  both  of  the  said  reports,  together  with 
the  testimony,  be  printed.    * 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
the  said  motion  of  Mr.  Gushing,  and  it  was  determined  in  the 
affirmative. 

Mr.  Van  Santvoord  mbved  that  the  said  reports  be  made  the 
special  order  for  Wednesday  next,  immediately  after  receiving  peti- 
tions, and  that  Mr.  Smith,  the  contestant,  be  permitted  to  appear 
before  the  House,  and  be  heard  in  favor  of  his  claim. 

Mr.  Speaker  put  the  question,  whether  the  House  would  agree 
to  the  said  motion  of  Mr.  Van  Santvoord,  and  it  was  determined  in 
the  affirmative. 

Assembly  Journal,  1852,  page  312. 

In  Assembly,  February  26,  1852. 

Mr.  Smith  offered  the  following  as  a  substitute  for  the  several 
resolutions  offered  by  the  majority  and  minority  of  the  committee 
on  privileges  and  elections,  to  wit: 

Resolved,  That  Kussell  Smith  has  not  established  his  claim,  pre- 
ferred in  his  petition  to  a  seat  in  this  House,  as  having  been  elected 
in  the  sixteenth  Assembly  district  of  the  city  and  county  of  New 
York,  and  that  the  prayer  of  the  petitioner  be  denied. 
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Mr.  Van  Santvoord  moved  to  amend  the  substitute,  by  striking 
out  all  after  resolved,  and  insert  as  follows: 

"  That  Ephraim  L.  Snow  is  not  entitled  to  a  seat  in  this  House, 
as  the  representative  of  the  sixteenth  Assembly  district  of  the  city 
and  county  of  New  York."  Said  amendment  was  accepted  by  Mr» 
Smith. 

Mr.  Speaker  put  the  question,  whether  the  House  would  agree  to 
the  substitute  of  Mr.  A.  Smith,  as  am^ided  by  Mr.  Van  Sant- 
voord, which  was  decided  in  the  negative.     Ayes  55,  nays  58. 

Prayer  of  petitioner  denied. 

Mr.  Speaker  then  put  the  question  on  the  first  resolution,  which 
was  in  the  words  following,'  to  wit: 

Resolved,  That  the  prayer  of  the  petitioner  be  denied,  which 

* 

was  adopted.    Ayes  58,  nays  57. 

Assembly  Journal,  1852,  pages  343,  344,  345,  346,  348,  349,  350, 
351,  352. 

Seat  ix  Sixteenth  District  Declabed  Vacant. 

In  Assembly,  February  27,  1852. 

Mr.  Walsh  offered  for  the  consideration  of  the  House,  a  resolu- 
tion, in  the  words  following,  to  wit: 

Resolved,  That  the  seat  in  this  House,  of  member  of  Assembly 
from  the  sixteenth  Assembly  district,  is  hereby  declared  vacant 

Mr.  Speaker  put  the  question,  whether  the  House  would  agree 
to  the  said  resolution,  and  it  was  determined  in  the  aflSrmative. 

Ayes,  52;  noes,  13. 

A  Call  of  the  House. 

See,  for  proceeding  relative  to  a  call  of  the  House,  Assembly  Jour- 
nal, 1852,  pages  370  to  381. 
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Contested  Seat  between  Jacob  Westbrook,  Jr.,  and  Job  Ellmore. 

Second  Distbict,  TJlsteb  Couxty  —  Claim  to  Seat  of  J. 

Westbrook,  Jr.,  Presented. 

In  Assembly,  January  9,  1852. 

Mr.  Ball  presented  the  petition  of  Job  Ellmore,  claiming  the 
seat  of  J.  Westbrook,  Jr.,  which  was  read  and  referred  to  the  com- 
mittee on  privileges  and  elections. 

Assembly  Journal,  1852,  page  42. 

Mr.  Ellmore  Allowed  to  Occupy  a  Seat. 

In  Assembly,  January  16,  1852. 

Mr.  Van  Santford  offered  for  the  consideration  of  the  House  a 
resolution  in  the  words  following,  to  wit: 

Resolved^  That  Job  G.  Ellmore,  of  Ulster,  be  allowed  to  occupv 
a  seat  on  the  floor  of  this  House  during  the  pendency  of  his  appli- 
cation to  be  admitted  a  member  of  the  House  in  the  place  of 
Jacob  Westbrook,  Jr.,  without  prejudice  to  the  right  of  the  sitting 
member. 

Debate  being  had  thereon, 

Ordered,  That  said  resolution  be  laid  on  the  table. 

Assembly  Journal,  1852,  page  77. 

In  Assembly,  January  17,  1852. 

The  House  proceeded  to  the  consideration  of  the  last  mentioned 
resolution,  and 

Mr.  Speaker  put  the  question  on  the  adoption  of  the  resolution, 
and  it  was  determined  in  the  affirmative. 

Assembly  Journal,  1852,  page  86. 

Report  of  Committee  —  Seat  Retained  by  Mb.  Westbrook. 

In  Assembly,  February  3,  1852. 

Mr.  Sheldon,  from  the  committee  on  privileges  and  elections,  to 
which  was  referred  the  petition  of  Job  G.  Ellmore,  claiming  the 
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seat  occupied  by  Jacob  Westbrookj  Jr.,  as  member  of  the  Assem- 
bly from  the  county  of  Ulster,  reported,  in  writing,  as  follows,  to 
wit: 

Uepobt  of  the  Committee  on  Privileges  and  Elections/ on 
THE  Petition  of  Job  G.  Ellmore,  Claiming  the  Seat  Hjeld- 
BY  Jacob  Westbbook,  Jr. 

Mr.  Sheldon,  from  the  committee  on  privileges  and  elections,  to 
which  was  referred  the  claim  of  Job  G.  Ellmore  to  the  seat  in  the 
Assembly,  held  by  Jacob  Westbrook,  Jr.,  reports  Job  G.  Ellmore 
and  the  sitting  member,  Jacob  Westbrook,  Jr.,  appeared  before  the 
committee  and  introduced  evidence,  but  finally  agreed  upon  the 
following  facts: 

By  the  canvass  of  the  board  of  county  canvassers  of  the  county 
of  Ulster,  Mr.  Westbrook,  was  declared  duly  elected  member  of 
Assembly  in  and  for  the  second  Assembly  district  in  said  county 
by  a?  majority  of  eighteen  votes  over  Mr.  Ellmore;  that  Mr,  West- 
brook had  allowed  to  him  in  said  canvass  a  majority  of  one  hundred 
and  sixty-nine  votes  over  Mr.  Ellmore  in  the  town  of  Rosendale  in 
said  Assembly  district ;  that  at  the  town  meeting  in  the  said  town  of 
Kosendale,  held  in  1851,  three  inspectors  of  elections  were  chosen 
for  said  town;  that  two  of  said  inspectors  within  ten  days  after 
their  election  took  the  usual  constitutional  oath  of  office  before  a 
justice  of  the  peace,  and  the  other  inspector  took  the  like  oath  be- 
fore a  justice  of  the  peace  on  the  morning  of  the  day  of  holding  the 
general  election  in  November  last.  The  inspectors  then  proceeded 
to  organize  a  board  by  appointing  a  chairman,  and  then  conducted 
the  election  during  the  day;  but  the  chairman  of  the  board  neglected 
to  administer  the  oath  of  office  to  the  other  inspectors,  and  neither 
of  the  inspectors  administered  an  oath  to  the  chairman  as  required 
by  sec.  2,  art.  1,  title  4  of  the  Revised  Statutes. 

This  section  proiddes  that  "  the  inspectors  shall  appoint  one  of 
their  number  chairman  of  the  board,  w^ho  shall  administer  to  the 
other  inspectors  the  oath  of  office  as  prescribed  by  the  Constitution, 
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and  the  same  oath  shall  then  be  administered  to  the  chairman  by 
one  of  the  other  inspectors." 

It  is  claimed  by  Mr.  Ellmore  that  this  neglect  of  the  inspectors 
renders  the  election  void  in  the  town  of  Eosendale,  and  that  the 
Tote  of  that  town  should  be  rejected. 

The  case  presents  two  points: 

1st.  Was  the  oath  taken  by  the  inspectors  valid? 

2d.  If  the  oath  of  inspectors  was  not  valid,  can  the  election  be 
held  good. 

Upon  examination  of  the  first  point  the  committee  is  of  opinion 
that  the  oath  taken  by  the  inspectors  being  before  a  justice  of  the 
peace,  was  wholly  unauthorized  by  law,  and  consequently  of  no 
binding  force  whatever.  A  justice  of  the  peace  has  no  jurisdiction 
to  administer  an  oath  of  this  character. 

Where  an  oath  of  office  is  required  to  be  taken  before  a  specified 
officer,  it  is  made  a  special  exception  in  the  general  authority  given 
certain  officers  to  administer  oaths.  See  vol.  II,  Revised  Statutes, 
p.  383. 

The  second  point  in  this  case  is  more  important,  but  in  the  opin- 
ion of  your  committee  is  relieved  of  all  difficulty  by  applying  to  it  a 
well  settled  principle  of  law.  It  is,  that  the  acts  of  officers  de  facto, 
while  within  the  limits  of  their  official  duties,  as  far  as  third  per- 
sons and  the  public  are  concerned,  are  valid.  This  doctrine  is 
clearly  held  in  judicial  decisions  reported  in  7  John.  Rep.,  p.  549 ; 
9  John.  Rep.,  p.  135,  and  other  cases  too  numerous  to  be  cited. 
The  inspectors  of  the  town  of  Rosendale  were  properly  elected  and 
faithfully  performed  their  duties  as  in&pectors,  except  neglecting 
to  take  the  official  oath;  shall  the  public  suffer  by  this  neglect? 

It  is  claimed  by  the  contestant  that  no  legal  rule  or  even  legisla- 
tive enactment  can  dispense  with  the  necessity  of  taking  this  oath, 
as  the- twelfth  article  of  the  Constitution  requires  that  all  executive 
and  judicial  officers  (except  such  inferior  officers  as  by  law  may  be 
exempt)  shall  before  they  enter  upon  the  duties  of  their  office  take 
an  official  oath,  the  form  of  which  is  incorporated  into  the  Constitu- 
tion. 
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It  is  believed  that  inspectors  of  election  are  not  judicial  officers, 
within  the  meaning  of  this  article.  See  8  AVen.  Rep.,  467;  11 
John.  Rep.,  113,  and  authorities  there  cited. 

It  is  know  that  a  variety  of  opinions  exists  as  to  the  effect  whicli 
irregularities  in  the  proceedings  of  boards  of  inspectors  should  have 
upon  the  validity  of  elections.  Boards  of  county  canvassers  and 
other  tribunals,  are  fi*equently  found  giving  opposite  decisions.  It 
is  to  be  regretted  that  here  are  so  few  general  rules  established  by 
which  to  be  governed;  but  the  undersigned  of  your  committee 
would  hesitate  long  before  aiding  to  establish  a  precedent^  which 
if  followed  would  frequently  disfranchise  large  numbers  of  electors. 
They  therefore  concur  in  offering  for  your  consideration  the  follow- 
ing resolution: 

Resolved,  That  Job  G.  Ellmore  is  not  duly  elected  member  of 
Assembly,  from  the  second  Assembly  district  in  the  county  of  Ulster. 

A.  SnELDOK 

H.  B.  BULL. 

HARVEY  KEYES. 

A.    E.    RICHMOND. 
Assembly  Documents,  1862,  No.  28. 

Adoption  of  Report. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
said  resolution,  and  it  was  determined  in  the  affirmative. 
Assembly  Journal,  1852,  page  191. 


Contested  Seat  between  Andrew  S.  Warner  and  Jacob  M.  Selden. 

Second  District  Oswego  County  —  Petition  of  Andeew  S. 

Wabner  Presented. 

In  Assembly,  January  2,  1855. 

Mr.  Speaker  presented  the  petition  of  Andrew  S.  Warner,  of 
Sandy  Creek,  Oswego  county,  claiming  to  be  elected  member  o£ 
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Assembly,  from  the  second  Assembly  district,  of  Oswego  countyy 
instead  of  Jacob  M.  Selden,  who  received  the  certificate,  which  was 
read  and  referred  to  the  committee  on  privileges  and  elections. 
Assembly  Journal,  1856,  vol.  1,  page  54. 

Report  of  Majority. 

In  Assembly,  January  31,  1855. 

Mr.  Eamsey,  from  the  committee  on  privileges  and  elections,  to 
which  was  referred  the  petition  of  Andrew  S.  Warner,  claiming 
the  seat  in  the  Assembly,  occupied  by  Jacob  M.  Selden,  submitted- 
a  majority  report  as  follows,  to  wit: 

BSFORT  OF  THE  MAJORITY  AND  OF  THE  MINORITY  OF  THE   CoM- 

MITTEE  ON  Privileges  and  Elections  on  the  Petition  of 
Andrew  S.  Warner^  Claiming  the  Seat  in  Assembly  Occu- 
pied BY  Jacob  M.  Selden. 

The  committee  on  privileges  and  elections,  to  which  was  referred 
the  petition  of  Andrew  S.  Warner,  claiming  the  seat  in  the  Assem- 
bly occupied  by  Jacob  M.  Selden,  from  the  second  Assembly  dia- 
trict,  in  the  county  of  Oswego,  report: 

That  they  have  had  the  same,  together  with  the  proofs  and  allega- 
tions of  the  parties,  under  consideration,  and  that  from  such  proofs 
and  allegations  they  find  the  following  facts: 

That  the  towns  of  Amboy,  Mexico  and  Williamstown  are  in- 
cluded in,  and  form  a  part  of  the  second  Assembly  district  in  Oswego 
county.  That  Andrew  S.  Warner  and  Jacob  M.  Selden  were  candi- 
dates for  the  office  of  member  of  Assembly  at  the  last  general  elec- 
tion. That  as  appears  from  the  tabular  statement  hereto  annexed, 
marked  exhibit  "  A.",  Jacob  M.  Selden  received  one  thousand  four 
hundred  and  forty-eight  votes  for  said  office  and  Andrew  S.  Warner, 
the  contestant,  as  also  appears  by  said  exhibit  "  A.",  received  one 
thousand  four  hundred  and  forty-four  votes  for  said  office,  in  said- 
second  Assembly  district. 

Your  committee  find  by  the  evidence  before  them,  that  the  in- 
spectors of  election  in  the  town  of  Amboy  were  led  into  a  mistake 
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in  the  canvass  of  the  votes  for  member  of  Assembly  in  said  town, 
whereby  two  votes  cast  for  Andrew  S.  Warner  were,  by  said  in- 
spectors, counted  for  and  allowed  to  Jacob  M.  Selden.  For  a  full 
explanation  or  account  of  this  branch  of  the  case,  reference  is  made 
to  the  testimony  of  Adin  H.  Porter,  Delos  Randall,  Robert  Wilsony 
James  T.  Young,  Chauncey  S.  Sage  and  W.  J.  Godfrey,  herewith 
submitted. 

Tour  committee  also  find  by  the  evidence,  that  in  the  town  of 
Mexico,  in  said  Assembly  district,  two  minors,  to  wit,  Kichard  R. 
Jones  and  Charles  W.  Brown,  each  voted  in  said  town  of  Mexico 
at  the  last  general  election  for  member  of  Assembly,  and  that  they, 
and  each  of  them,  voted  for  Jacob  M.  Selden  for  said  office.  Refer- 
ence is  made  to  the  testimonv  of  said  Richard  R.  Jones  and  CharleB 
W.  Brown,  also  herewith  submitted. 

Tour  committee  also  find  by  the  evidence  that  one  Napoleon  B* 
Peck  voted  at  the  last  general  election  in  the  town  of  Amboy,  in 
Oswego  county,  for  Jacob  M.  Selden,  for  the  office  of  member  of 
Assembly.  That  said  N.  B.  Peck  had  resided  in  the  county  of 
Oswego,  only  from  about  the  twentieth  day  of  October  last.  Refer- 
ence is  made  to  the  evidence  of  Smith  Parks,  herewith  submitted. 

The  committee  also  find  by  the  evidence  in  this  case  that  in  the 
town  of  Sandy  Creek,  in  said  second  Assembly  district  in  Oswego 
county,  one  ballot  was  counted  for  and  allowed  to  Jacob  M.  Seldeo 
for  member  of  Assembly,  described  in  the  evidence  as  follows,  to 
wit:  "It  was  a  printed  ballot  for  a  Mr.  Devendorf,  whose  name 
had  been  erased,  and  between  the  names  so  erased  and  the  words 
'  for  member  of  Assembly f  was  written  in  pencil  as  follows :  ^  J.' 
(a  capital  letter,)  '  se,'  in  small  letters." 

Reference  is  made  to  the  evidence  of  Orin  R.  Earl  and  Horace 
Scripture,  herewith  submitted. 

The  committee  also  find  by  the  evidence  in  the  case,  that  in  the 
town  of  Amboy  there  were  cast  in  all  one  hundred  and  ninety-one 
votes  for  member  of  Assembly.  That  by  an  error  of  the  board  (how 
induced  the  committee  are  not  advised)  the  footing  of  the  poll  list 
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for  member  of  Assembly  was  assmned  to  be  one  hundred  and  ninety-^ 
four  instead  of  one  hundred  and  ninety-one.  That  before  canvaas- 
ing  the  Assembly  tickets  finally,  the  inspectors  opened  the  judiciary 
box,  and  among  the  judiciaiy  ballots  they  found  two  Assembly 
tickets  for  Jacob  M.  Selden.  That  the  inspectors  put  the  two  As- 
sembly tickets  aforesaid  with  the  rest,  and  then  on  counting  foimd 
they  Tiad  one  hundred  and  ninety  ballots  for  member  of  Assembly,, 
which,  upon  the  (erroneous)  assumption  that  they  wanted  one  hun- 
dred and  ninety-four,  made  an  excess  of  two  votes. 

That  the  inspectors  then  drew  from  the  Assembly  ballots  one 
ballot  for  Andrew  S.  Warner,  and  one  ballot  for  a  Mr.  "Whitney^ 
and  destroyed  them.  That  the  canvass  then  proceeded  with  the  one 
hundred  and  ninety-four  ballots,  with  following  result: 

For  Whitney 65- 

Jacob  M.  Selden 5& 

Andrew  S.  Warner 44 

—  Devendorf 26 

Aggregate 194 


Reference  is  made  to  the  testimony  of  Adin  H.  Foster,  Deloa 
Eandall,  Robert  Wilson,  and  also  to  the  original  poll  list,  marked 
exhibit  "  B,"  herewith  returned. 

The  committee  refer  the  House  to  the  testimony  of  Caleb  Carr,i 
Josiah  F.  Selden,  Dwight  Comstock,  Peter  H.  Morrison,  in  relation 
to  a  vote  alleged  to  have  been  cast  in  the  town  of  Williamstown, 
and  counted  for  and  allowed  to  Andrew  S.  Warner.  The  committee 
are  not  fully  satisfied  upon  the  point  involved  therein,  and  make  no 
report  thereon. 

.  The  committee  also  herewith  submit  the  petition  of  Andrew  S. 
Warner,  contestant,  marked  exhibit  "  C,"  and  also  the  specifications 
made  by  said  Warner,  and  served  on  said  Selden,  as  appears  by  an 
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affidavit  thereof  herewith  returned,  and  all  the  allegations  and 
proofs  of  the  parties,  in  order  that  the  House  may  the  better  judge 
of  the  correctness  of  the  conclusions  to  which  your  committee  have 
come  in  the  premises. 

From  all  the  proofs  and  allegations  of  the  parties,  your  commit- 
tee conclude  that  the  inspectors  erred  in  counting  for  Jacob  M.< 
Selden,  the  two  ballots  found  in  the  judiciary  box,  there  being  an 
excess  of  Assembly  votes  without  them. 

That  the  inspectors  erred  in  destroying  a  ballot  belonging  to 
Andrew  S.  "Warner,  which  was  drawn  out  after  the  two  ballots  in 
the  judiciary  box  had  been  added  to  the  Assembly  ballots. 

That  the  two  ballots  cast  for  Jacob  M.  Selden  in  the  town  di 
Mexico,  by  Bichard  E.  Jones,  and  Charles  W.  Brown,  minora, 
should  not  be  allowed  to  and  counted  for  Jacob  M.  Selden. 

That  the  ballot  cast  for  Jacob  M.  Selden,  in  the  town  of  Amboy,' 
by  Napoleon  B.  Peck,  should  not  be  allowed  to  and  counted  for 
Jacob  M.  Selden. 

That  the  inspectors  erred  in  allowing  to  Jacob  M.  Selden  a  de- 
fective ballot,  cast  in  the  town  of  Sandy  Creek,  above  described. 

It  therefore  appears  from  the  foregoing  that  the  seat  now  held 
by  Jacob  M..  Selden,  from  the  second  Assembly  district,  in  the 
-county  of  Oswego,  belongs  to  Andrew  S.  Warner,  the  contestant, 
by  a  majority  of  seven  votes,  and  your  committee  therefore  recom- 
mend for  the  consideration  and  adoption  of  this  House,  the  follow- 
ing resolution,  to  wit: 

Resolved,  That  Jacob  M.  Selden,  who  now  holds  the  certificate 
of  election,  and  occupies  the  seat  as  member  of  Assembly  from  the 
second  Assembly  district  in  the  county  of  Oswego,  is  not  entitled 
to  the  sama 

Resolved,  That  Andrew  S.  Warner,  the  contestant  for  the  seat,  as 
member  of  Assembly  from  the  second  assembly  district  in  thq 
county  of  Oswego,  has  established  his  title  thereto,  and  that  he  ia 
hereby  declared  the  member  elect  from  said  district,  and  that  the 
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oath  of  office  be  duly  administered  to  him  upoA  his  presenting  him-t 
self  for  that  purpose. 

All  of  which  yotlr  committee  respectfully  report 

J.  H.  RAMSEY. 
WM.   B.   WOODEN. 
MOSES  EAMES. 

Assembly  Document,  1855,  vol.  2,  No.  37. 

See  exhibits,  testimony,  &C.,  following  report,  pages  5  to  24. 

See  also  Assembly  Document,  1855,  vol.  2,  No.  69,  pages  1  to  34. 

Mr.  'Hamsey  moved  that  the  report  be  laid  upon  the  table  and 
printed. 

Mr.  Speaker  put  the  question,  whether  the  House  would  agree  to 
the  said  motion  of  Mr.  Ramsey,  and  it  was  determined  in  the 
affirmative. 

MiNOBiTY  Report. 

Mr.  Wager,  from  the  minority  committee  on  privileges  and  elec- 
tions, to  which  was  referred  the  petition  of  Andrew  S.  Warner, 
claiming  the  seat  in  the  Assembly,  by  Jacob  M.  Selden,  reported  in 
writing,  protesting  against  the  action  of  the  majority  as  follows: 

Repobt  of  the  Minority  of  the  Committee  on  Privilege  and 
Elections  on  the  Petition  of  Andrew  S.  Warner. 

The  minority  of  the  committee  on  privileges  and  elections  pre- 
sent the  following  report: 

The  undersigned  are  unwilling  to  agree  to  the  report  of  the 
majority  from  this  committee  in  these  particulars.  They  cannot 
find  two  votes  in  the  town  of  Amboy,  in  the  county  of  Oswego, 
were  cast  for  Andrew  S.  Warner  and  allowed  to  Jacob  M.  Selden. 

The  inspectors  of  the  election  were  both  sworn  to  perform  that 
duty  in  accordance  with  law,  and  in  the  absence  of  anything  to  the 
contrary,  they  are  presumed  to  do  so;  but  this  is  not  left  to  pre- 
sumption, both  of  the  inspectors  from  that  town  were  sworn,  and 
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negative  any  such  idea,  which  to  our  minds  is  conclusive  that  the 
county  canvass  and  returns  correspond  with  the  facts. 

It  is  true  that  one  of  the  clerks  at  that  poll  testified  that  two  votes 
for  Warner  were  found  in  Selden's  pile  while  counting,  but  we 
think  no  conclusion  can  be  drawn  from  this  language,  even  that 
would  justify  us  in  saying  that  those  votes  were  not  allowed  to 
Andrew  S.  Warner;  in  truth,  the  preponderance  of  the  testimony 
is  clearly  the  other  way,  and  as  no  one  has  lisped  during,  the  whole 
investigation  that  any  fraud  was  practiced  by  any  person,  and  as 
this  was  no  part  of  the  duty  of  the  clerk,  we- must  say  that  the  in- 
spectors performed  their  duty  correctly. 

We  are  strengthened  in  this  conclusion  when  the  inspectors,  or 
one  of  them,  testified  that  he  is  politically  hostile  to  Mr.  Selden, 
and  cast  his  vote  at  the  election  for  Mr.  Warner. 

It  is  proved  by  Richard  B.  Jones,  that  his  brother,  John  C. 
Jones,  a  minor,  voted  at  the  last  election;  that  a  ballot  containing 
the  name  of  Jacob  M.  Selden  was  handed  to  him,  but  whether  he 
had  any  other  ballots  or  whether  he  actually  voted  for  Selden  the 
witness  could  not  tell  us  positively,  and  the  undersigned  cannot 
believe  that  the  sitting  member  should  be  prejudiced  by  such  evi- 
dence. 

Ofiarles  W.  Brown  swears  that  he  was  a  minor  and  voted  in  the 
town  of  Mexico,  Oswego  county,  at  the  last  election  for  Jacob  M. 
Selden,  no  challenge  was  interposed,  and  the  conclusion  therefore 
is  that  without  any  bad  faith  upon  the  part  of  the  inspectors  of  elec- 
tions of  that  town,  or  of  any  of  the  bystanders,  this  vote  was  re- 
ceived; yet  the  undersigned  believe  that  it  would  be  highly  im- 
proper in  such  isolated  cases,  and  when  no  suspicions  are  thrown 
around  the  action  of  the  board  of  inspectors  of  election  in  receiving 
such  vote,  to  go  behind  the  ballot-box. 

If  in  such  case  any  judgment  is  to  be  visited  upoii  the  guilty 
party,  the  person  who  voted  knowing  that  he  was  not  entitled  to  do 
so  should  be  that  party;  the  rights  of  innocent  parties  should  not 
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1)6  prejudiced;  the  law  provides  ample  remedy  in  such  cases  for  the 
punishment  of  the  ofiFender,  without  any  detriment  to  others. 

The  majority  have  found  that  in  the  town  of  Amboy,  one  Napo- 
leon B.  Peck  voted  at  the  last  election  and  that  he  had  not  been  a 
resident  of  the  town  a  sufficient  length  of  time  to  entitle  him  to 
vote  for  member  of  Assembly  in  that  town.  There  was  conflicting 
evidence  upon  this  point  before  the  committee.  Some  gave  evi- 
dence that  they  believed  he  had  been  a  resident  a  sufficient  length 
of  time;  others  that  he  had  resided  in  the  town  for  several  months. 

Smith  Park,  who  is  the  strongest  witness  for  the  contestant,  upon? 
this  question  of  residence,  testifies  that  he  moved  Peck's  wife  and 
child  from  Camden,  Oneida  county,  to  the  town  of  Amboy,  on  or 
about  the  20th  day  of  October  last.  This  witness  also  testifies  that 
he  gave  Peck  'a  ballot  at  the  election,  and  did  not  know  but  that  he 
had  been  in  the  county  of  Oswego,  four  months,  ^e  also  swears 
that  this  question  of  residence  of  Peck  was  submitted  to  the  board 
of  inspectors,  and  upon  examination,  they  decided  to  receive  the 
vote  of  Mr.  Peck.  The  undersigned  deem  this  action  and  decision 
of  the  inspectors  conclusive  upon  this  committee;  it  is  a  judgment 
in  favor  of  the  legality  of  the  vote,  and  where  there  is  confficting 
evidence,  it  is  conclusive. 

For  whom  Mr.  Peck  voted,  is  by  no  means  absolutely  certain; 
and  it  would  be  a  dangerous  doctrine  to  over-ride  a  majority  of  the 
voters  in  the  second  Assembly  district,  of  the  county  of  Oswego, 
by  inference,  and  without  positive  proof. 

In  Sandy  Oreek,  it  is  proved  that  a  ballot  was  allowed  to  Jacob 
M.  Selden,  by  the  inspectors,  which  was  partly  defective,  having 
OB  it  the  name  of  ''  Jacob  M.^  Sel,"  and  the  inspectors  not  doubt- 
ing  the  intention  of  the  voter,  gave  it  in  the  count  to  Jacob  M. 
Selden.  But  in  case  this  should  not  be  allowed  to  him  by  this 
committee,  it  does  not  benefit  Mr.  Warner,  when  we  take  into  con- 
sideration, that  in  the  town  of  Williamstown,  a  vote  with  simply 
the  name  "  Warner  "  upon  it,  was  allowed  by  the  inspectors  of  that 
town,  to  Andrew  S.  Warner. 


336        Cases  of  Contested  Elections  to  Seats  in.  the 

There  is  an  ambiguity  about  the  footing  of  the  poll  list  of  the 
town  of  Amboy,  and  the  number  of  ballots  cast,  but  all  agree  about 
the  perfect  good  faith  in  which  all  this  business  was  transacted,  and 
the  residt  of  the  canvass  cannot  be  affected  by  this  ambiguity;  for 
if  the  poll  list  contains  three  votes  less  than  the  number  of  ballots 
cast,  no  one  can  tell  from  whom  those  votes  should  be  deducted, 
and  the  majority  claim  nothing  on  this  point  by  their  answer  to  the 
protest. 

The  undersigned  would  call  the  attention  of  the  House  to  the 
fact  that  the  figures  and  footings  given,  are  not  correctly  printed; 
the  footing  is  very  material  to  this  investigation. 

As  has  already  been  stated  by  the  undersigned,  there  has  been 
no  evidence  adduced,  or  any  imputations  cast  upon  the  perfect  good 
faith  and  absence  of  any  fraud,  or  attempted  fraud,  in  any  part  of 
the  Assembly  -district,  from  which  Mr.  Selden  is  sent;  and  your 
committee  cannot  discover  facts  enough  to  justify  them  in  going 
behind  the  ballot-boxes,  and  the  certificate  entitling  Jacob  M.  Sel- 
den to  a  seat  as  a  member  of  this  'House,  and  placing  another  in  his 
place,  over  a  majority  of  electors  of  that  district,  and  beg  leave  to 
recommend  the  adoption  of  the  following  resolution : 

Resolvedy  That  the  prayer  of  the  petitioner,  Andrew  S.  War- 
ner, claiming  the  seat  in  this  House,  now  occupied  by  the  Hon. 

Jacob  M.  Selden,  be  denied. 

A.  WAGER 

P.  0.  WAED. 

Assembly  Chamber,  Fehniary  Ist,  1855. 

Minority  Eeport. 
The  undersigned,  a  minority  of  the  standing  committee  upon 
privileges  and  elections,  beg  leave  to  present  this  their  protest  to 
the  action  of  the  majority  of  this  committee,  in  the  case  of  the  con- 
tested seat  of  Jacob  M.  Selden,  a  member  of  this  House  from  the 
second  Assembly  district  of  the  county  of  Oswego,  in  the  follow- 
ing particulars: 

1st.  That  it  was  the  understanding  upon  the  part  of  Mr.  Selden 
and  this  committee,  that  he  should  be  allowed  a  reasonable  time  to 
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procure  such  witnesses  and  testimony  as  he  might  deem  material, 
to  rebut  and  disprove  the  allegations  and  evidence  produced  against 
him.  That  upon  such  understanding  the  investigation  was  con- 
tinued, and  a  number  of  witnesses  examined  by  this  committee, 
until  Saturday  evening  last,  when,  for  the  first  time,  Mr.  Selden 
was  informed  by  a  majority  of  this  committee  that  he  would  not 
be  allowed  further  time  to  procure  any  witnesses,  to  disprove  the 
all^ations  given  in  evidence  against  him. 

That  yesterday  afternoon  Mr.  Selden  appeared  before  said  com- 
mittee, and  made  an  affidavit  of  the  materiality  of  certain  witnesses 
named  by  him  (some  of  whom  were  mentioned  in  the  specifications 

m 

of  the  contestant),  and  that  the  committee  could  not  decide  properly 
upon  his  case  until  such  witnesses  were  produced,  and  requesting  a 
postponement  for  one  week  to  procure  their  attendance,  which  was 
denied  by  a  majority  of  this  committee. 

The  undersigned,  believing  that  such  action  upon  the  part  of 
this  committee  does  not  evince  that  spirit  of  justice  and  indul- 
gence that  a  fair  and  honorable  investigation  of  his  case  requires, 
and  believing  also  that  strict  technical  rules,  such  as  characterize 
legal  proceedings,  should  not  be  enforced  by  this  committee,  but 
that  substantial  justice  should  be  sought,  so  that  not  only  the  sit- 
ting member  and  .the  contestant  may  be  fairly  dealt  with,  but  that 
absent  parties,  the  electors  of  that  Assembly  district,  may  be  pro- 
tected in  their  r^hts  and  preferences.  And  believing  as  we  do 
that  the  e^^[dence  named  bv  Mr.  Selden  would  have  for  its  accom- 
pUshment  these  ends,  we  protest  against  such  action  of  a  majority 
of  this  committee,  in  refusing  to  allow  an  opportunity  to  procure 
such  evidence. 

The  undersigned  would  further  state,  that  during  this  investiga- 
tion, which  has  been  very  tedious,  they  have  been  in  attendance 
with  the  committee  at  all  suitable  hours;  that  when  said  commit- 
tee have  been  sitting,  and  the  hour  for  the  m,eeting  of  this  House 
arrived,  the  undersigned  have  notified  the  chairman  of  this  com- 
mittee that  this  House  was  in  session,  ajid  requested  that  the  in- 

22 
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vestigatiari  be  adjourned,  so  that  this  committee  might  attend  in 
their  places  as  members  in  this  House;  that  upon  such  request 
and  notification  a  majority  of  this  committee  refused  to  adjourn, 
and  that  the  undersigned  thereupon,  as  they  conceived  their  boun- 
den  duty,  left  said  committee  and  attended  the  session  of  this 
House,  while  a  majority  of  said  committee  remained  in  the  com- 
mittee room,  receiving  evidence  in  this  matter. 

The'  undersigned  believing  that  such  action  was  in  direct  viola- 
tion of  all  parliamentary  rules  by  which  this  body  is  governed,  and 
in  opposition  to  the  duty  of  members  thereof,  most  earnestly  and 
solemnly  protest  against  such  action,  and  submit  that  evidence,  so 
taken  in  the  absence  of  the'undersigned,  or  either  of  them,  should 
be  retaken  by  the  committee,  so  that  they  may  be  able  to  decide 
this  contest  with  all  the  facts  before  them;  and  that  committees 
may  understand  that  they  are  not  independent  of,  but  subservient 
to  the  rules  governing  this  House. 

In  view  of  the  facts  above  set  forth,  and  for  the  promotion  of 
justice  between  the  parties  in  this  matter,  the  undersigned  beg  leave 
to  offer  the  following  resolution: 

Resolved,  That  the  matter  of  the  petition  of  Andrew  S.  Warner 
be  referred  back  to  the  committee  upon  privileges  and  elections  to 
take  the  evidence  and  testimony  offered  by  Jacob  M.  Selden,  and 
rejected  by  them;  and  tliat  for  the  purpose  of  procuring  such  evi- 
dence saiil  Selden  be  allowed  one  week's  time  to  produce  it  before 
that  committee;  and  that  such  evidence  as  was  taken  during  the 
session  of  this  House,  and  in  violation  of  its  rules,  be  retaken  by 

such  committee. 

Respectfully  submitted. 

A.  WAGER. 

P.  C.  WARD. 

Assembly  Chamber,  Jaji,  31,  1855. 

In  the  Matter  of  the  Coxtested  Seat  of  Jacob  M.  Selden. 

The  majority  of  the  standing  committee  on  privileges  and  elec- 
tions, in  answer  to  the  protest  of  the  minority,  deem  it  proper  to 
make  a  statement  of  the  following  facts  in  relation  to  the  matter: 
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The  same  day  the  committee  was  announced  (4th  Jan.,  inst.),  the 
parties  appeared  before  them  with  a  view  of  settling  the  manner 
of  taking  the  testimony.  The  parties  preferred  having  the  wit- 
nesses attend  before  the  committee  personally,  and  the  time  for  the 
hearing  was,  by  consent,  fixed  for  the  15th.  inst.,  at  four  o'clock 
p.  M.  The  chairman,  at  the  time,  stated  to  both  parties  specifica- 
tions should  be  made  and  served,  that  each  might  know  precisely 
what  he  had  to  meet. 

On  the  15th,  Mr.  Warner  alone  appeared  and  stated  that  Mr. 
Selden  complained  of  being  unwell,  and  wanted  the  matter  post- 
poned; it  was  accordingly  .postponed  to  the  23d  inst,  at  four  o'clock 
p.  M.     Subpoenas  were  issued,  and  on  the  last  mentioned  day  the 

parties  appeared  with  their  counsel  and  witnesses  before  the  com- 

• 

mittee.  The  specifications  were  again  spoken  of,  and  it  was  stated 
that  they  had  been  served  on  part  of  Mr.  Warner;  a  copy^  which 
was  produced,  annexed.  The  attention  of  Mr.  Selden  was  again 
called  to  the  necessity  of  prepaiing  specifications  on  his  part  if  he 
intended  to  show  irregularities  on  the  part  of  Mr.  Warner's  vote, 
not  in  issue  by  the  petition  or  specifications  served.  No  specifica- 
tions were  made  or  served  on  the  part  of  Mr.  Selden  to  the  knowl- 
edge of  the  committee. 

The  parties  then  proceeded  to  take  the  testimony,  commencing 
-with  the  witnesses  on  part  of  Mr.  Warner  in  support  of  the  points 
made  in  his  petition  and  specifications.  Testimony  was  then  ad- 
duced on  the  part  of  Mr.  Selden  in  answer,  and  in  reply  other 
testimony  on  part  of  Mr.  Warner,  until  it  was  closed  on  Saturday, 
the  27th  inst.  Mr.  Selden  then  asked  further  time  to  procure 
testimony,  and  stated  he  thought  if  he  could  have  time  to  look 
about  he  could  find  illegal  votes  had  been  given  for  Mr.  Warner. 

The  committee  consulted  together,  and  were  unanimous  in  the 
opinion,  it  was  improper  to  keep  the  case  open  for  such  a  purpOsey 
as  that  would  get  up  new  issues,  and  there  would  be  no  end  to  the 
examination  during  the  session,  but  stated  they  were  willing  to 
give  him  further  time  to  obtain  witnesses  to  explain'  or  rebut  the 
testimony  upon  the  other  side,  if  he  would  name  the  witnesses  and 
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specify  the  paints  upon  which  he  wished  to  call  them.  Mr.  Selden 
then  stated,  he  wanted  to  give  evidence  in  relation  to  the  minors 
who  voted  in  Amboy.  The  committee  stated  they  were  with  him 
upon  that  point,  that  the  votes  would  not  be  allowed  against  himj 
He  then  stated  he  wanted  to  explain  the  discrepancy  between  the 
poll  list  of  Amboy,  from  which  it  appeared  there  was  one  hundred 
and  ninety-one  votes  for  Assembly,  and  the  number  one  hundred 
and  ninety-four  returned  by  the  canvassers.  The  committee  were 
also  unanimous,  it  was  not  material,  as  the  discrepancy  of  three 
votes  was  not  claimed  against  him,  nor  would  they  be  allowedj 
Mr.  Selden  was  then  asked  if  there  was  any  other  point  upon  whidi 
he  wanted  further  testimony,  and  he  distinctly  stated  there  was  notj 
The  chairman  then  stated  the  evidence  was  closed,  and  inquirecl 
of  the  parties  if  they  wished  to  argue  the  case  before  the  commit^ 
tee.  Mr.  Selden  stated  he  wanted  Mr.  Williams  to  argue  tie  case 
on  his  part,  who  was  then  absent  and  would  not  return  before 
Tuesday  or  Wednesday  of  the  next  week.  The  case  was  then} 
postponed  for  argument  until  the  30th  inst.,  at  3  o'clock-  r.  m.,1 
when  the  parties  appeared  and  the  application  was  made  on  part 
of  Mr.  Selden,  to  open  the  case  for  further  testimony  and  an  ad-» 
joumment  asked  of  one  week,  to  procure  the  attendance  of  wit- 
nesses, which  a  majority  of  the  committee  denied,  when  the  counsel 
for  Mr.  Selden  stated  they  abandoned  the  case  before  the  commit- 
tee, and  would  take  it  into  the  House. 

The  committee  then  adjourned  until  seven  o'clock  the  same  even- 
ing, to  examine  the  testimony,  and  agree  upon  a  report.  They  met 
(except  Mr.  Ward),  and  made  some  examination  of  the  matter. 
Mr.  Wager  did  not  agree  with  the  majority,  and  said  there  would 
have  to  be  a  minority  report.  The  matter  was  adjourned  until  the 
next  morning  at  nine  o'clock,  when  the  committee  again  met  (ex- 
cept Mr*  Ward),  and  the  matter  further  discussed  and  the  ma-* 
jority  iieport  completed.  The  chairman  stated  to  Mr.  Wager,  if 
the  minority  desired  it,  he  would  move  the  majority  report  lie  ori 
the  table  until  they  could  have  time  to  bring  in  their  report.    Thd 
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conuuittee  then  separated,  and  went  into  the  House,  without  any 
notiee  of  the  protest  until  presented. 

Tour  committee  further  state  that  no  testimony  was  taken  while 
the  House  was  in  session,  except  to  complete  the  examination  of  one 
witness,  which  was  at  the  request  of  both  parties;  after  that,  upon 
the  objection  of  a  member  of  the  committee,  the  examination  was 
poatp»ned  during  the  senions  of  the  House,  although  according 
to  parliameitary  usage  (it  being  a  question  of  privilege),  they 
woidd  have  been  justified  in  sitting  during  the  sessicms  of  the  House. 

The  undersigned  are  not  conscious  that  any  action  has  been  taken 

on  their  part  not  consistent  with  a  spirit  of  justice,  or  that  they 

have  not  granted  every  indulgence  necessary  to  a  fair  and  an  honor-j 

able  investigation  of  the  case.    They  have  not  been  governed  by 

technical  rules,  but  endeavored  to  get  at  what  was  the  right  and 

justice  of  the  case,  aside  from  every  other  consideration;  all  of 

which  is  respectfully  submitted. 

J.  H.  RAMSEY. 

WM.  B.  WOODEJSr. 

MOSES  EAMES. 

Assembly  Documents,  1855,  No.  37. 

(See  testimony,  pages  5  to  24,  Assembly  Documents,  1S55,  No; 
87.) 

Mr.  Bickerson  moved  that  the  communication  of  the  minority  o£ 
the*  committee  be  printed.  ' 

Mr.  Stevens  moved  to  amend,  by  adding*^^  and  that  the  answer  oi 
the  majority  be  also  printed,  when  presented  to  the  House." 

Mr.  Speaker  then  put  the  question,  whether  the  House  would 

agree  to  the  said  motion  as  amended,  and  it  was  determined  in.  the 

* 
affirmative. 

Assembly  Journal,  1855,  volume  2,  pages  247  and  248. 

COXSIDEKATION  OF  REPORTS. 

In  Assembly,  February  20,  1855. 

Mr.  Ramsey  moved  to  take  from  the  table  the  majority  and 
minority  reports  on  the  contested  election  of  Jacob  M.  Selden. 
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Mr.  Speaker  put  the  question  whether  the  House  would  agree  ta 
the  said  motion  of  Mr.  Ramsey,  and  it  was  determined  in  the  si-f 
firmative. 

Mr.  Ramsey  moved  the  adoption  of  resolutions  reported  by  the 
majority  of  the  committee,  said  resolutions  being  in  the  wo^^ds  fol-' 
lowing,  to  wit: 

Resolvedy  That  Jacob  M.  Selden,  who  holds  the  certificate  of  elec- 
tion and  occupies  the  seat  as  member  of  Assembly  from  the  second 
Assembly  district  from  the  county  of  Oswego,  is  not  entitled  to  the 
same. 

Resolved^  That  Andrew  S.  Warner,  the  contestant  forthe  seat  as 
member  of  Assembly  from  the  second  Assembly  district  in  thq 
county  of  Oswego,  has  established  his  title  thereto,  and  that  he  is 
hereby  declared  the  member  elect  from  said  district,  and  that  the 
oath  of  office  be  duly  administered  to  him,  upon  his  presenting 
himself  for  that  purpose. 

Mr.  Wager  moved  to  amend  by  striking  out  all  after  the  word 
"  resolved,"  and  insert  as  follows: 

That  the  matter  of  the  petition  of  Andrew  S.  Warner  be  referred 
back  to  the  committee  on  privileges  and  elections,  to  take  the  evi-* 
dence  and  testimony  offered  by  Jacob  M.  Selden,  and  rejected  by 
them;  and  that  for  the  purpose  of  procuring  such  evidence,  said 
Selden  be  allowed  one  week's  time  to  produce  it  before  the  commit-' 
tee;  and  that  such  evidence  as  was  taken  during  the  session  of  thisr 
House,  and  in  violation  of  its  rules,  be  retaken  by  said  committee: 

Mr.  Lamport  moved  to  lay  the  whole  subject  on  the  table. 

Mr.  Speaker  put  the  question,  whether  the  House  would  agree  ta 
the  said  motion  of  Mr.  Lamport,  and  it  was  (Jetermined  in  the  nega-» 
tive. 

Mr.  Rhodes  moved  that  the  subject  be  referred  to  the  committee 
of  the  whole. 

The  hour  of  three-quarters  past  one  o'clock  having  arrived,  the 
Speaker  announced  that  the  House  would  take  a  recess  until  seven 
o'clock    p.  M. 

Assembly  Journal,  1865,  vol.  2,  page  395. 
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Consideration  of  Reports  Resumed. 

In  Assembly,  March  8,  1855. 

Mr.  Ramsey  moved  to  take  up  the  subject  of  the  contested  elec- 
tion case  in  Oswego. 

Mr:  Speaker  put  the  question,  whether  the  House  would  agree  to 
the  said  motion  of  Mr.  Ramsey,  and  it  was  determined  in  the 
affirmatave. 

Mr.  Speaker  stated  the  pending  question,  as  being  the  resolution 
of  Mr.  Wager,  that  the  matter  be  referred  back  to  the  committee 
on  privileges  and  elections,  to  allow  Mr.  Selden  further  time. 

Mr.  Boynton  moved  the  previous  question. 

Mr.  Munday  moved  to  lay  the  motion  for  the  previous  question* 
on  the  table. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  id 
the  said  motion  of  Mr.  Munday,  and  it  was  determined  in  the  nega-^ 
tive. 

Ayes,  40.    Noes,  66. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree/ 
to  second  the  call  for  the  previous  question,  and  it  was  determined 
in  the  affirmative. 

Andrew  S.  Warner  Awarded  the  Seat. 

Mr.  Speaker  put  the  question.  "  Shall  the  main  question  be  now 
put,"  it  being  the  resolution  of  the  majority  of  the  committee  on* 
privileges  and  elections,  that  Jacob  S.  Selden  is  not,  and  that  Ann 
drew  S.  Warner  is  entitled  to  the  seat  now  held  by  Jacob  M.  Selden, 
and  it  was  determined  in  the  affirmative. 

Ayes,  67.    Noes,  39. 

Mr.  O'Keefe  called  for  a  division  of  the  question. 

Mr.  Speaker  put  the  question  on  the  first  resolution,  which  reads 
as  follows: 

"  Resolved,  That  Jacob  M.  Selden,  who  now  holds  the  certificate 
of  election,  and  occupies  the  seat  as  member  of  Assembly  from  the 
second  Assembly  district  in  the  county  of  Oswego,  is  not  entitled 
to  the  same,"  and  it  was  determined  in  the  affirmative. 

Ayes,  67.     Noes,  40. 
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Andrew  S.  Warner  Awarded  the  Seat. 

Mr.  Speaker  then  put  the  question  on  the  second  resolution,  whicU 
reads  as  follows: 

"  Resolved,  That  Andrew  S.  Warner,  the  contestant  for  the  seat 
as  member  of  Assembly  from  the  second  Assembly  district,  from  thd 
coimty  of  Oswego,  has  established  his  title  thereto,  and  that  he  i^ 
hereby  declared  the  member  elect  from  said  district,  and  that  the^ 
oath  of  o&ce,  be  duly  administered  to  him  upcya  his  presenting  him- 
self for  that  purpose,"  and  it  was  detennined  in  the  affirmative. 

Ayes,  69.    Noes,  38.. 

Mr.  Warner  Takes  the  Oath  of  Office. 

Mr.  Andrew  S.  Warner  then  appeared  at  the  clerk's  desk  and 
took'  and  subscribed  the  Constitutional  oath  of  office. 
See  Asaembly  Journal,  1866,. vol.  2,  pages  597,  598,  599  and  600. 


Case  of  Augnsttis  H.  fyans  and  David  Si 

First  District,  Kjngs  County  —  Protest  of  David  S.  Mills, 

Presented. 

In  Assembly,  January  2,  1855. 

Mr.  Ehodes  presented  the  protest  of  David  S.  Mills,  against  a 
seat  being  given  to  Caleb  Augustus  Ivans,  as  a  member  of  Ass^n- 
bly  from  the  first  district,  of  Kings  county,  which  was  read  and 
referred  to  the  committee  on  privileges  and  elections. 

Assembly  Journal,  1855,  vol.  1,  page  34. 

Report  Presented. 

In  Assembly,  January  31,  1855. 

Mr.  Eamsey,  from  the  committee  on  privileges  and  elections, 
to  which  was  referred  the  petition  of  David  S.  Mills,  claiming  the 
seat  in  the  Assembly  occupied  by  Augustus  H.  Ivans,  submitted 
for  the  consideration  of'  the  House  the  following  report: 
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Repoet  of  the  Committee  on  Pbivileges  and  Elections   on 

THE  Petition  of  David  S.  Mills. 

The  committee  on  privileges  and  elections,  to  which  was  referrecl 
the  petition  of  David  S.  Mills,  claiming  the  seat  in  the  Assembly 
occupied  by  Augustus  H.  Ivans,  from  the  first  Assembly  district 
in  the  county  of  Kingg,  report:  That  they  have  had  the  same, 
together  with  the  proofs  and*  allegations  of  the  parties  under  con- 
sideration, and  that  from  such  proofs  and  allegations  they  find  the 
following  facts: 

That  in  the  first  Assembly  district  in  the  county  of  Kings, 
Augustus  H.  Ivans  received,  on  the  seventh  day  of  November  last, 
three  thousand  nine  hundred  and  twelve  votes  and  David  S.  Mills, 
the  contestant,  received  one  thousand  eight  hundred  and  twenty- 
one  votes. 

There  appears  to  be  no  disagreement  between  the  parties  as.  to 
the  result  of  the  election  above  named^  or  that  Augustus  H.  Ivans, 
the  occupant  of  the  seat,  is  the  person  for  whom  the  above  number 
of  three  thouumd  nine  hundred  and  twelve  votes  were  intended 
tc  be  cast,  giving  him  a  majority  of  two  thousand  and  ninety-one 
over  the  contestant,  David  S.  Mills.  The  disagreement  on  the  part 
of  said  Mills  is,  that  the  name  of  the  occupant  of  the  seat  is  Au-* 
gust  Ivins,  and  not  Augustus  H.  Ivans. 

Tour  committee,  after  carefully  reviewing  the  testimony  sub^ 
mitted  by  the  occupant,  and  hearing  the  allegations  of  the  con- 
testant, no  testimony  being  submitted  by  him,  have  unanimously 
come  to  the  conclusion  that  the  occupant,  Augustus  H.  Ivans^  is 
justly  entitled  to  the  seat  now  occupied  by  him,  and,  therefore, 
would  respectfully  recommend,  for  the  consideration  and  adoption 
of  this  House,  the  following  resolution,  to  wit : 

Resolvedy  That  Augustus  H.  Ivans,  who  occupies  the  seat  as 
member  of  Assembly  from  the  first  Assembly  district  in-  the  county 
of  Kings,  is  fully  entitled  to  the  same,  and  the  committee  be  dis- 
charge from  the  further  consideration  of  the  subject. 

Your  committee,  however,  for  the  purpose  of  putting  the  House 
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in  possession  of  the  proofs  and  allegations  of  the  parties,  in  order 
that  it  may  the  better  judge  of  the  correctness  of  the  conclusions  to 
which  your  committee  have  come  in  the  premises,  herewith  transmit 
to  your  honorable  body,  the  petition  and  testimony  presented  foi* 
their  consideration. 

All  of  which  your  committee  respectfully  report. 
Assembly  Documents,  1855,  No.  46. 

AuGtisTus  H.  Evans  Awarded  the  Seat. 

Mr.  Speaker  put  the  question,  whether  the  House  would  agree  to 
the  said  resolution,  and  it  was  determined  in  the  affirmative. 
Assembly  Journal,  1855,  page  247. 


Case  of  Jolin  0.  Seeley  and  Tames  Dolan. 

Foubth  District,  New  York  City  —  Petition  Presented. 

In  Assembly,  February  2,  1858. 
Mr.  Wolford  presented  the  petition  fii  James  Dolan,  of  New 
York,  claiming  the  seat  of  John  G.  Seeley  in  this  House,  which  was 
read  and  referred  to  the  committee  on  privileges  and  elections. 
Assembly  Journal,  1858,  page  152. 

In  Assembly,  March  1,  1858. 

Mr.  Godard  offered  for  the  consideration  of  the  House,  a  pre- 
amble and  resolution  in  the  words  following  to  wit: 

WhereaSy  James  A.  Dolan,  of  Xew  York  city,  has  been  in  attend- 
ance upon  this  House  from  the  commencement  of  the  session  to 
this,  for  the  purpose  of  obtaining  a  hearing  before  this  House, 
touching  his  right  to  the  seat  now  held  by  one  John  G.  Seeley,  as  a 
representative  of  the  fourth  Assembly  district  of  the  city  of  New 
York;  the  right  of  said  Seeley  to  said  seat  being  denied  by  said 
Dolan,  on  the  ground  that  said  Seeley  was  not  a  resident  of  the 
district  which  he  claims  to  represent  at  the  last  general  election 
nor  a  voter  therein;  and  said  Dolan  claims  said  seat  on  the  ground 
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that  he  received  the  highest  number  of  votes  for  member  of  As- 
sembly of  said  fourth  Assembly  district  aforesaid,  that  were  given 
to  any  person  who  was  at  the  time  a  resident  of  said  Assembly 
district,  therefore 

Resolvedj  That  the  committee  on  privileges  and  elections  be 
directed  forthwith  to  report  to  this  House  what  action,  if  any^ 
they  have  taken  in  regard  to  the  matter  in  controversy  between 
said  Dolan  and  Seeley  touching  their  right  to  represent  said  fourth 
Assembly  district  in  this  House. 

Debate  was  had  thereon  when,  ordered  that  said  resolution  be 
laid  on  the  table. 

Assembly  Journal,  1868,  page  364,  365. 

In  Assembly,  March  6,  1858. 

Mr.  W.  Baldwin  offered  for  the  consideration  of  the  House,  a 
resolution  in  the  words  following,  to  wit: 

Resolvedy  That  the  committee  on  privileges  and  elections,  be 
authorized  to  send  for  persons  and  papers  acquainted  with  the  facts 
of  the  contested  election  case  of  Dolan  v.  Seeley. 

Mr.  Hall  moved  to  amend  the  resolution  by  adding  thereto  the 
following: 

"  And  that  the  said  committee  be  required  to  report  to  this  House 
on  Friday  next  immediately  after  reading  the  journal,  all  the  facts 
in  their  possession  touching  the  seat  of  Mr.  Seeley,  contested  by 
Mr.  Dolan.'' 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  said  amendment,  and  it  was  determined  in  the  affirmative. 

Mr.  Speaker  then  put  the  question  whether  the  House  would 
agree  to  said  resolution  as  amended,  and  it  was  determined  in  the 
affirmative. 
Assembly  Journal,  1858,  page  440. 

Report  of  Majority. 

In  Assembly,  March  17,  1858. 

Mr.  Grain,  from  a  majority  of  tlie  committee  on  privileges  and 
elections,  to  which  was  referred  the  petition  of  James  A.  Dolan^ 
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clAiming  the  seat  now  occupied  by  Hon.  John  G.  Seeley  reported 
in  writing,  aa  foUows: 

Heport  of  a  Majority  of  the  Committee  ox  Privileges  and 
Elections,  on  the  Petition  op  James  A.  Dolan,  Claiming 
the  Seat  Occupied  by  Hon.  John  G.  Seeley. 

Mr.  Grain,  from  a  majority  of  the  committee  on  privileges  an4 
elections^  to  which  was  referred  the  petition  of  James  A.  Dolan, 
claiming  the  seat,  now  occupied  in  this  House  by  Hon.  John  G. 
Seeley,  begs  leave,  on  behalf  of  the  majority  of  said  committee,  to 
submit  the  following  report:  The  contestant  claims  the  seat  now 
occupied  by  Mr.  Seeley,  upon  the  ground,  as  he  alleges,  that  he  (the 
contestant)  received  a  majority  of  the  legal  votes  cast  for  member 
of  Assembly,  in  the  fourth  Assembly  district  of  the  city  of  New 
York,  at  the  late  general  election.  It  is  conceded  on  all  sides  that 
Mr.  Seeley  received  at  that  election  a  greater  number  of  votes  for 
member  of  Assembly  than  the  contestant^  or  any  other  candidate 
nmning  for  that  office;  but  it  is  claimed  that  the  votes  cast  for 
Seeley  were  illegal  and  void,  for  the  reason,  as  is  alleged,  that  he 
was  not  at  the  time  of  holding  that  election,  a  resident  of  the  said 
Assembly  district.  Only  two  questions,  therefore,  were  presented 
to  the  committee,  viz. : 

let  Is  there  anything  in  the  Constitution  or  laws  of  this  State 
requiring  that  a  member  of  Assembly  should  be,  at  the  time  of  the 
oleetion,  a  resident  of  the  Assembly  district  from  which  he  is 
returned?  ; 

2d.  If  such  residence  is  a  necessary  qualification  for  holding  a 
«eat  in  this  Body,  was,  or  was  not,  the  Hon.  John  G.  Seeley  a  resi- 
dent of  the  Assembly  district  from  which  he  was  returned  as  memr 
ber  at  the  time  of  the  late  general  election? 

Both  parties  have  been  attended  by  counsel.  The  cwnmittee 
requested  the  counsel  for  the  contestant  to  cite  some  authorities 
tending  to  show  that  the  electors  of  an  Assembly  district  could  not, 
in  their  discretion,  elect  a  resident  of  another  Assembly  district 
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to  represent  them  in  this  House.  The  counsel  for  the  contestant 
has  never  produced  any  such  authority.  The  committee,  however, 
to  still  better  satisfy  themselves  and  the  House  as  to  the  legal  ques- 
tion involved,  reported  throug}i  their  chairman  to  the  House,  a 
resolution  calling  upon  the  Attorney-General  for  his  opinion  as  to 
this  point.  This  resolution  was  adopted,  and  in  pursuance  thereof, 
the  Attorney-General  has  transmitted  his  opinion  to  this  House,  in 
which  he  holds  that  there  is  nothing  in  the  Constitution  or  laws 
of  the  State,  requiring  that  a  member  of  the  Assembly  should  be 
a  resident  of  the  Assembly  district  from  which  he  is  returned  at 
the  time  of  his  election.     In  that  opinion  the  committee  concur. 

Upon  this  question  of  fact  involved,  to  wit:  As  to  whether  Mr. 
Seeley  was  or  was  not  a.resident  of  the  fourth  Assembly  district^  at 
the  time  of  the  late  general  election,  the  committee  have  taken  the 
testimony  of  many  witnesses.  Although  the  committee  regard  this 
evidence  as  entirely  immaterial  in  the  decision  of  the  case,  they 
have,  nevertheless,  thought  it  proper,  under  the  circumstances,  to 
submit  the.  testimony  to  the  House,  together  with  this  report.  The 
committee  are  of  opinion  that  the  evidence  abundantly  establishes 
that  Mr.  Seeley  was  a  resident  of  the  fourth  Assembly  district  of 
the  city  of  New  York  at  the  time  of  the  late  election  for  members 
of  Assembly,  within  the  meaning  of  the  term  "  resident,"  as  used 
ill  all  statutes  upon  the  subject  of  elections  and  the  qualifications 
of  votfers.  In  the  opinion  of  the  committee,  the  Hon.  John  G. 
Seeley  is  legally  entitled  to  the  seat  he  now  occupies  in  this  House, 
and  that  the  contestant  has  no  claim  whatever  to  said  seat. 

The  committee  therefore  submit  the  following  resolution,  to  wit: 
Resolvedy  That  Hon.  John  G.  Seeley  is  entitled  to  the  seat  now 
occupied  by  14m  in  this  House,  and  that  James  A.  Dolan  is  not 
entitled  to  said  seat 

Assembly  Documents,  1858,  No.  96. 

Assembly  Journal,  1858,  page  632. 
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MiNOEiTY  Report. 

In  Assemblt,  March  17,  1858. 

Mr.  Mather,  from  a  minority  of  the  committee  on  privileges  and 
elections,  to  which  was  referred  the  petition  of  James  Dolan,  claim- 
ing the  seat  now  occupied  by  the  Hon.  John  G.  Seeley  reported  in 
writing,  as  follows: 

Eepobt  of  a  Minority  of  the  Committee  on  Pbivileges  and 
Elections^  on  the  Petition  of  James  A.  Dolan,  Claiming 
the  Seat  Occupied  by  Hon.  John  G.  Seeley. 

The  minority  of  the  committee  on  privileges  and  elections,  to 
which  was  referred  the  petition  of  James  A.  Dolan,  contesting  the 
seat  of  John  G.  Seeley,  as  member  of  Assembly,  representing  the 
fourth  Assembly  district  of  New  York,  beg  leave  respectfully  to 
report,  that  they  have  investigated  the  facts  connected  with  the 
claim  of  the  aforesaid  James  A.  Dolan,  together  with  matters 
relevant  to  the  returns  of  elections  in  this  disputed  case,  by  the 
examination  of  witnesses,  many  of  whom  resided  in  said  district, 
and  cognizant  of  the  said  facts.  The  evidence  shows  that  said 
John  G.  Seeley  and  James  A.  Dolan  and  another  person,  were 
candidates  for  the  office  of  Assembly,  in  the  fourth  Assembly  dis- 
trict in  New  York,  at  the  last  general  election.  That  said  Seeley. 
received  a  plurality  of  the  votes  in  said  district;  that  said  James  A. 
Dolan  received  the  next  greater  number  of  votes  in  said  district; 
that  said  Dolan  was  a  resident  and  voter  in  said  district^  and  had 
been  for  eight  or  ten  years  last  past;  and  that  said  Seeley 's  family 
are  residents  of  the  county  ot  Washington,  about  two  hundred 
miles  distant  from  New  York. 

From  the  foregoing  facts,  the  minority  have  arrived  at  the  con- 
clusion that  the  aforesaid  John  G.  Seeley  is  not,  legally,  a  member 
of  this  Assembly,  and  that  his  seat  should  be  vacated  in  favor  of 
the  aforesaid  James  A.  Dolan,  this  conclusion  being  based  upon 

the  following  facts,  as  proven: 

I  .' '     . '      •  ill' 

1.  That  the  said  John  G.  Seeley  is  not  and  was  not,  at  the  period 
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of  his  alleged  election,  a  resident  of  the  fourth  Assembly  district  in 
the  city  of  New  York.  That  he  removed  his  family  from  said  city 
two  or  three  years  since  to  the  county  of  Washington,  and  they 
have  made  it  their  permanent  residence,  and  have  not  since  re- 
sided in  the  city  of  New  York. 

2.  That  the  residence  of  a  married  man  (by  the  decision  of  our 
courts)  is  where  his  family  resides;  therefore,  Mr.  Seeley  is  a  resi- 
dent of  Washington  county,  and  not  a  resident  of  the  county  of 
New  York.  ' 

Now,  the  structure  of  our  republican  form  of  government  or  sys- 
tem depends,  for  its  justice  and  integrity,  upon  the  representation  of 
certain  portions  of  the  State  by  persons  identified  with  the  interests 
of  such  portions;  and,  for  this  reason,  the  Constitution  has  ap- 
portioned the  entire  State  into  districts,  giving  to  each  its  proper 
delegate^  in  order  that  through  each  delegate  the  local  wants  and 
rights  of  the  district  should  be  properly  represented  in  the  Stat© 
Legislature.  11  it  had  been  of  no  importance  that  each  district 
should  be  thus  separated  and  peculiarly  represented  by  its  own 
local  citizen,  then,  the  Legislature  might  as  well  be  elected  upon  a 
State  ticket,  and  the  members  taken  indiscriminately  from  any  and 
dll  sections,  and  a  merchant  doing  business  in  New  York  may  be 
chosen  to  represent  the  farming  interests  of  Washington  county,  or 
the  fishing  interests  on  our  lake  shores. 

But,  common  sense  as  well  as  justice,  assures  us,  that  the  framers 
of  our  State  Constitution  intended,  by  their  apportionment  of  rep- 
resentation and  enumeration  of  districts,  the  object  was,  that  each 
county  or  other  district  should  have  its  rights  supported,  and  its 
wanti  cared  for  in  the  Legislature,  through  a  delegate  whose  legal 
citizenship  was  in  their  midst  and  whose  interests  were  identified 
with  their  own. 

From  the  evidence,  we  deem  John  G.  Seeley  a  non-resident  of 
said  Assembly  district;  therefore,  if  a  non-resident  of  the  district 
or  county  may  claim  a  seat  in  the  Assembly,  so  may  a  non-resident 
of  the  State,  or  even  an  alien,  chosen  through  ignorance  or  inat- 
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tention  upon  the  part  of  the  voters  of  such  district,  presume  upon 
his  certificate  of  election,  to  claim  a  seat  and  assist  in  enacting  the 
laws  of  the  State,  wherein  he  is  not  eligible  to  fexercise  the  primary 
privilege  of  citizenship. 

Now  the  said  John  G.  Seeley,  so  far  as  regards  the  fourth  As- 
sembly district  in  the  city  of  New  York  is  concerned,  was,  and  is, 
to  all  intent  and  purpose,  an  alien;  not  being  eligible  to  exercise 
the  primary  right  to  vote,  even  for  himself,  in  said  district;  or,  hadl 
he  thus  voted,  he  would  have  been  liable  to  be  prosecuted  and 
punished,  under  the  law  for  illegal  voting. 

3.  In  view  of  the  facts  in  the  case,  we  recommend  the  speedy 
adjustment  of  the  same,  in  order  to  furnish  a  precedent  for  action 
in  ^ases  of  a  similar  nature  that  may  hereafter  arise.  And  for  that 
purpose  the  minority  of  your  committee  respectfully  adc  the  adop- 
tion of  liie  following  resolution,  to  wit: 

Resolvedy  That  the  seat  now  occupied  by  John  G.  Seeley  as  a 
member  of  Assembly  from  the  fourth  A^embly  district  of  the  city' 
and  county  of  New  York,  rightfully  belongs  to  James  A.  Dolan;* 
said  Seeley,  being  a  non-resident  of  the  said  district,  is  hereby- 
adjudged  to  be  ineligible  to  represent  said  district,  and  thart  the 
said  James  A.  Dolan,  the  claimant,  be  duly  installed  in  his  rights 
as  member  of  this  Assembly,  from  the  fourth  Assembly  district  in 
the  city  of  New  York. 

(Signed.)  JOHN  MATHER 

Assembly  Documents,  1868,  No.  97. 

See  Assembly  Documents,  1858,  No.  101,  pages  1  to  8  for  evi- 
dence, &c. 
Assembly  Journal,  1858,  page  532. 
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Case  of  James  Frazee  and  Sidney  H.  Cook. 

FiBST  District,  Okondaga  County  —  Petition  Presented. 

In  AssEBfBLY,  February  8,    1858. 
Mr.  Speaker  presented  the  petition  of  Sidney  H.  Cook,  claiming  to 
be  elected  member  of  Assembly  from  the  first  Assembly  district 
in  Onondaga  county,  which  was  read  and  referred  to  the  oomi 
mittee  on  privileges  and  elections. 
Assembly  Jonmal,  1858,  page  163. 

^Majority  Report. 

In  Assembly,  March  10,  1868. 

Mr.  Crain,  from  the  majority  of  the  committee  on  privileges  and 
elections,  to  which  was  referred  the  petition  of  Sidney  H.  Cook, 
claiming  to  be  entitled  to  the  scat  in  the  House  now  occupied  by  the 
Hon.  James  Frazee,  reported,  in  writing,  as  follows: 

Bepobt  from  the  Majority  of  the  Committee  on  Privileges 
,  AND  Elections  Kelative  to  the  Seat  now  Occupied  by  the 
Hon.  Jambs  Fkazee. 

Mr.  Crain,  from  the  committee  on  privileges  and  elections,  to 
which  was  referred  the  petition  of  Sidney  H.  Cook,  claiming  the 
seat  in  the  House  now  occupied  by  the  Hon.  James  Frazee,  beg 
leave^  on  behalf  of  the  majority  of  said  committee,  to  submit  the 
following  report: 

The  committee  have  entered  upon  this  investigation  with  a  desire 
to  determine  impartially  the  claims  of  the  contestants,  and  without 
any  hesitation  arising  from  doubt  as  to  their  power  in  thft  premises,' 
to  fully  impress  the  House  with  a  conviction  of  their  undoubted  con- 
stitutional power  to  take  up  the  case,  investigate  all  the  facts,  irre- 
spective of  returns  and  certificates  of  the  ofiicial  canvass.  The  com- 
mittee invite  the  attention  of  the  House  to  section  ten  of  the  third 
article  of  the  Constitution,  which  provides  that  "  each  House  shall' 

23 
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determine  the  rules  of  its  own  proceedings,  and  be  the  judge  of  the 
election  returns  and  qualifications  of  its  own  members."  This  pro- 
vision invests  the  House  with  full  power  over  the  subject,  and 
authorizes  it  to  go  back  of  returns  and  certificates,  and  investigate 
"  the  election  "  of  its  members.  It  is  a  power  granted  by  the  su- 
preme law  of  the  State,  and  rises  above  all  official  certificates  and 
returns,  and  could  not  be  subverted  even  by  a  statute  law.  If  fur- 
ther authority  is  needed,  the  committee  would  also  invite  the  at- 
tention of  the  House  to  an  adjudication,  where  the  power  of  the 
Assembly  and  of  the  court  tribunals  to  go  back  of  certificates  and 
returns  of  canvassers  is  discussed.  In  the  case  of  Benton  v.  Vail,' 
reported  in  20th  Wendell,  page  16,  the  court  says:  "  But  to  hold 
it  (the  official  canvass)  conclusive  in  this  proceeding,  would  be 
nothing  lees  than  saying  that  the  will  of  the  electors,  plainly  ex-« 
pressed  in  the  forms  prescribed  by  law,  may  be  utterly  defeated  by 
the  negligence,  mistake  or  fraud  of  those  who  are  appointed  to 
register  the  results  of  an  election.  But  if  we  cannot  look  beyond 
the  certificate  for  purposes  of  correcting  an  error  produced  by  neg-» 
ligence  or  mistake,  we  cannot  interfere  in  a  case  of  fraudulent  mis-» 
conduct  on  the  part  of  the  board  of  canvassers.  In  those  legislative 
bodies  which  have  the  power  to  judge  of  their  own  members,  it  is 
a  settled  practice,  when  the  right  of  a  sitting  member  is  called  in 
question,  to  look  beyond  the  certificate  of  the  returning  officers;  and 
I  think  a  court  and  jury,  with  better  means  of  arriving  at  truth,* 
may  pursue  the  same  course." 

It  appears  from  the  certificate  of  the  board  of  county  canvassers, 
given  in  evidence  before  the  committee,  that  from  the  returns  of  the 
election  district  inspectors  for  the  first  Assembly  district  of  the 
coimty  of  Onondaga,  certified  to  said  board,  that  Sidney  H.  Cook, 
the  contestant,  received  at  the  election  held  on  the  3d  day  of  No- 
vember last,  one  thousand  nine  hundred  and  nineteen  votes,  and 
James  Frazee  one  thousand  nine  hundred  and  twenty  votes;  from* 
which,  it  will  be  seen  that  the  present  incumbent  was  declared- 
elected  by  one  majority.     The  contestant  claims  that  he  actually 
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received  ballots  which  were  not  allowed  him  by  the  district  insppctor^ 
in  the  canvass;  that  ballots  legally  and  fairly  cast  for  him,  were 
-destroyed  and  not  counted,  and  that  illegal  ballots  cast  for  Frazee^ 
•  the  present  incumbent,  were  allowed  to  said  Frazee  in  the  canvass.- 
The  first  irregularity  of  this  kind  brought  to  the  notice  of  the  com- 
mittee, is  alleged  to  have  occurred  in  the  first  election  district  of 
the  town  of  Spafford.  It  is  proved  to  the  satisfaction  of  the  com- 
mittee, by  the  testimony  of  John  L.  Mason,  Daniel  Wallis  iand  H.« 
Linus  Darling,  that  during  the  canvass  of  the  Assembly  votes  in  this 
election  district,  Isaac  Harris,  one  of  the  inspectors,  found  among 
the  ballots  which  had  been  taken  from  the  Assembly  box,  two 
double  ballots  for  James  Frazee  for  Assembly,  which  were  sepa-* 
rated  and  counted  for  said  Frazee;  that  the  ballots  for  Assembly-* 
man  exceeded  the  poll  list  by  two  in  number;  and  that  upon  his 
mentioning  the  fact  of  having  found  the  duplicated  ballots  to  the 
other  inspectors,  the  whole  of  the  Asembly  ballots,  (including  the 
double  ballots,)  were  thrown  back  into  the  box,  and  two  ballots  for 
Sidney  H.  Cook  for  member  of  Assembly,  were  drawn  out  and  de-* 
stroyed.  It  seems  that  the  ballots  unopened  had  been  twice  or  three 
times  carefully  counted,  and  compared  with  the  poll  list,  and  found 
to  agree;  and  that  on  three  several  counts,  the  duplicated  ballots  had 
not  been  detected.  The  duplicated  ballots  were  found  by  Harris  on 
opening  and  counting  the  ballots. 

The  evidence  is  contradictory  as  to  whether  Harris  called  the  at- 
tention of  the  board  to  the  fact  of  the  duplicated  ballots,  at  the  time 
he  discovered  them.  But  it  is  clear  that  the  board  took  no  action 
upon  the  subject  until  after  a  count  was  made  of  the  opened  ballots,^ 
and  there  was  found  to  be  an  excess  of  votes  over  the  poll  list.  This 
excess  was  found  to  be  two  over  the  poll  list,  and  was  found  in  the^ 
pile  of  which  Harris  had  charge. 

The  statute  upon  the  subject  is  as  follows:  (Section  thirty-seven,, 
of  article  four,  of  the  act  entitled  "An  act  respecting  elections,  other 
than  for  militia  and  town  officers,"  passed  April  6th,  1842.)  "  Eacb 
box  being  opened,  the  ballots  contained  therein  shall  be  taken  ou1> 
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and  counted  unopened,  except  so  far  as  to  ascertain  that  each  ballot 
is  single,  and  if  two  or  more  ballots  shall  be  found  so  folded  to^ 
gether  as  to  present  the  appearance  of  a  single  ballot,  they  shall  be 
destroyed,  if  the  whole  number  of  ballots  exceed  the  whole  numbex* 
of  votes,  and  not  otbenyise." 

The  question  now  arises,  ought  the  inspectors  to  have  destroyed 
these  joint  or  double  ballots,  under  the  preceding  section  of  the  stat- 
uite?  The  committee  are  clearly  of  the  opinion  that  they  should 
liave  done  so.  The  committee  are  of  opinion  that  this  statute 
requires  the  destruction  of  all  double  ballots  found  in  the  box, 
either  upon  a  count  of  opened  or  unopened  ballots,  where  it  is 
found  that  the  number  of  ballots  exceeds  the  number  called  for  by 
the  poll  list.  It  is  broad  and  general  in  its  provisions,  and  con* 
fined  to  no  specific  count  To  mAke  a  ballot  illegal  under  this  sec- 
tion, so  as  to  make  it  incumbent  upon  the  inspectors  to  destroy  it,  it. 
is  only  necessary,  in  the  language  of  the  statute,  1st,  "  That  two  or 
more  ballots  should  be  found  so  folded  tc^ether  as  to  present  the 
appearance  of  a  single  ballot;  "  and  2d,  "  That  the  whole  number 
of  ballots  exceed  the  whole  number  of  votes  on  the  poll  list."  That 
these  double  ballots  presented  the  appearance  of  single  ballots  is 
clearly  established  by  the  fact  that  they  had  beea  subjected  to  two 
or  three  careful  counts  unopened,  in  order,  in  the  language  of  the 
statute,  to  "  ascertain  that  each  ballot  is  single,"  and  had  eluded 
the  vigilance  of  the  inspectors.  Another  fact  is  undisputed,  that 
the  counting  of  these  joint  ballots  produced  the  excess  of  votes 
over  the  poll  list.  When  these  facts  are  established  in  a  given 
case,  the  statute  is  peremptory,  "  they  (the  ballots)  shall  be  de* 
stroyed." 

It  was^  argued  before  the  committee,  by  counsel  for  Mr.  Frazee, 
that  it  does  not  clearly  appear,  from  the  evidence,  that  Harris 
called  the  attention  of  the  other  inspectors  to  the  double  ballots, 
until  after  they  were  mingled  with  the  common  pile,  and  that  the 
board  could  not  legally  reject  those  ballots  after  they  had  been  so 
mingled.     The  committee  are  of  the  opinion  that  the  transaction 
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was  just  as  illegal  as  though  the  whole  board  had  been  cognizant 
of  the  fact,  and  the  douUe  ballots  been  counted  by  their  direction. 

It  is  well  known  that  it  is  customary  in  the  canvass  of  votes 
for  each  inspector  to  count  a  certain  portion  of  ballots  separately, 
and  often  the  clerks  participate  in  the  count  as  a  matter  of  con- 
venience. It  is  undoubtedly  the  duty  of  an  officer,  when  dis- 
covering a  double  ballot,  to  lay  it  aside,  to  be  disposed  of  upon 
a  comparison  of  the  ballots  with  the  poll  list,  so  that  if  an  ex- 
cess be  found  over  the  poll  list  it  can  be  destroyed;  and  it  is 
undoubtedly  the  further  duty  of  an  officer,  on  discovering  such 
a  ballot,  to  call  the  attention  of  the  board  to  the  fact  at  the  time 
of  the  discovery.  His  omission,  however,  to  lay  aside  the  ballot,  or 
call  the  attention  of  the  board  to  it  at  the  time  it  is  discovered  to  be 
a  double  ballot,  does  not  legalize  the  ballot.  The  doctrine  cannot 
be  entertained  that  because  the  inspector  has  concealed  the  fact  of 
having  found  a  double  ballot,  that  a  candidate  can  thereby  be  sub- 
jected to  the  hazajrd  of  a  draw.  If  the  board  in  this  case  had  had 
knowledge  of  the  double  ballots  found  by  Harris,  and  decided  to 
count  them  for  Frazee,  it  would  have  been  a  palpable  violation  of 
the  Btatute  above  quoted. 

Is  it  any  the  less  a  violation  of  the  statute  that  it  was  done  by  a 
single  inspector.  If  so,  each  inspector  in  opening  ballots  may  dis^ 
cover  double  ballots  and  conceal  them,  so  as  to  produce  an  excess 
of  ballots  over  the  poll  list,  and  subject  the  candidi^te  to  the  hazard 
of  a  draw.  The  committee  believe,  in  this  case,  that  the  conduct 
of  Harris  was  illegal;  and  while  they  do  not  feel  called  upon  to 
impute  to  him  any  intentional  wrong,  it  is  clear  he  was  guilty  of  a 
neglect  of  duly  and  a  violation  of  the  statute.  The  section  of  the 
statute  under  which  the  inspectors  proceeded  to  draw  in  this  case, 
is  as  follows: 

"  Section  41.  If,  after  having  opened  or  canvassed  the  ballots, 
it  should  be  found  that  the  whole  number  of  them  exceeds  the 
whole  number  of  votes  entered  on  the  poll  list,  the  inspectors  shall 
return  all  the  ballots  into  the  box,  and  shall  thoroughly  mingle  the 
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same;  and  one  of  the  inspectors,  to  be  designated  by  the  board,  shall 
publicly  draw  out  of  such  box,  witliout  seeing  the  ballots  contained 
therein,  so  many  of  such  ballots  as  shall  be  equal  to  the  excess,, 
which  shall  be  forthwith  destroyed." 

The  committee  believe  that  this  statute  has  no  application  to  an 
excess  produced  by  duplicated  ballots,  but  applies  to  a  mistake  in 
the  count  of  unopened  ballots,  or  in  the  manner  of  keeping  or  foot- 
ing up  the  poll  list.  If  the  duplicated  ballots  for  Frazee  had  been 
destroyed,  the  number  of  votes  Frazee  received  would  have  been 
four  less  than  was  accorded  to  him  by  the  inspectors.  Restoring  to 
the  contestant  Cook  the  two  ballots  drawn  out  and  destroyed,  would 
have  increased  his  aggregate  vote  two  more  than  was  allowed  him 
by  the  inspectors,  making  a  difference  of  six  in  the  canvass,  and 
electing  the  contestant  by  five  majority. 

The  second  alleged  irregularity  investigated  by  the  committee 
was  in  the  second  election  district  in  the  town  of  Camillus.  It  is 
clearly  proven  that  in  this  district,  in  the  opening  of  the  Assembly 
ballots,  a  joint  ballot  was  found  for  Cook.  The  attention  of  the 
board  was  called  to  this  double  ballot  at  the  time  it  was  discovered. 
The  double  ballot  was  separated  and  mingled  in  the  geperal  pile  of 
ballots  and  counted.  On  comparing  the  whole  number  of  ballots 
with  the  poll-  list,  there  was  found  to  be  an  excess  of  one.  The 
lx)ard,  after  mixing  the  ballots,  took  out  promiscuously  from  the 
pile  of  Cook's  ballots  two  ballots  and  threw  them  away,  not  count- 
ing them.  The  board  intended  to  do,  by  this  act,  what  was  equiva- 
lent to  a  destruction  of  joint  ballots,  under  section  thirty-seven  of 
the  statute  hereinbefore  quoted.  This  act  the  committee  believe 
to  have  been  irregular  and  illegal.  Under  the  statute  the  board 
should  have  destroyed  the  identical  joint  ballot.  The  joint  ballot 
was  by  the  statute  illegal  and  void,  and  although  undestroyed,  it 
would  be  the  duty  of  the  inspectors  to  reject  it  in  the  coimt,  and 
to  restore  to  Cook  tlie  two  ballots  thrown  away.  From  this  it  will 
appear  that  no  wrong  w^as  done  to  Cook  by  this  irregularity  on  the 
part  of  the  inspectors.     After  the  destruction  of  the  two  ballots 
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for  Cook,  it  was  found  upon  a  count  that  the  number  of  the  ballots 
fell  short  one  of  the  number  called  for  by  the  poll  list.  There 
was  at  this  poll  found  in  the  school  commissioner's  box  a  ballot  for 
Cook  for  Assemblyman,  regularly  indorsed,  and  in  all  respects  a 
perfect  ballot  This  ballot  vtbs  not  allowed  to  Cook.  The  com- 
mittee believe  it  to  have  been  the  duty  of  the  inspectors  to  allow 
this  ballot  to  Cook,  under  the  following  section  of  the  statute: 

"  Section  38.  Xo  ballot  properly  indorsed,  found  in  a  box  dif- 
ferent from  that  designated  by  its  indorsement,  shall  be  rejected, 
but  shall  be  counted  in  the  same  manner  as  if  found  in  the  box 
designated  by  such  indorsement,  provided  that  by  the  counting 
of  such  ballot  or  ballots  it  shall  not  produce  an  excess  of  votes  over 
the  number  of  voters  as  designated  on  the  poll  list." 

Allomng  this  vote  to  Cook  would  have  produced  a  tie  in  the  elec- 
tion, and  Frazee  not  having  obtained  a  majority  of  all  the  Assem- 
bly votes  in  that  Assembly  district,  would  not  have  been  entitled 
to  a  seat  in  this  House. 

The  next  irregularity  brought  to  the  attention  of  the  committee 
is  alleged  to  have  occurred  in  the  first  election  district  of  the  town 
of  Camillus.  'Upon  canvassing  the  votes  in  the  judiciary  box  at 
this  poll  it  was  found  that  the  number  of  votes  contained  in  that 
box  corresponded  "v\dth  the  number  called  for  by  the  poll  list.  The 
inspectors  on  counting  the  opened  ballots  foimd  two  Assembly  votes 
for  Sidney  H.  Cook  regularly  indorsed.  By  direction  of  the  board, 
these  votes  were  placed  under  a  candlestick  or  lamp  used  by  the 
inspectors.  The  Assembly  votes  were  next  canvassed,  and  upon 
several  careful  counts  of  unopened  ballots,  it  was  found  that  the 
number  of  ballots  corresponded  with  the  number  called  for  by  the 
poll  list.  But  on  counting  the  opened  Assembly  ballots  two  judi- 
ciary ballots  regularly  indorsed  were  found  in  the  pile  of  Assembly 
ballots,  and  these  two  ballots  were  likewise  placed  under  a  lamp  or 
candlestick.  Tlie  two  judiciary  ballots  thus  found  were  subse- 
quently, as  is  shown  by  the  evidence,  taken  from  under  the  candle- 
stick or  lamp  and  counted  with  the  judiciary  votes,  which  made  the 
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number  of  judiciary  ballots  correspond  with  the  number  called  for 
by  the  poll  list.  This  was  in  strict  confonnity  with  the  require- 
ments of  the  38th  section  of  the  statute  hereinbefore  quoted. 
When  the  two  judiciary  ballots  found  in  the  Assembly  box  were 
taken  from  the  pile  of  Assembly  ballots  and  counted  where  they 
belonged,  the  Assembly  ballots  lacked  two  of  the  number  called  for 
by  the  poll  list,  and  the  law  required  that  the  two  Assembly  votes 
found  as  aforesaid  in  the  judiciary  box  should  be  counted  with  the 
other  Assembly  votes,  and  allowed  to  the  contestant  Cook.  But 
in  the  opinion  of  the  committee  the  proof  is  irresistible  that  the 
inspectors  did  not  count  these  votes,  and  they  were  never  allowed 
for  Cook,  but  were  destroyed.  Tlie  testimony  of  the  inspectors 
and  other  persons  as  to  the  disposition  made  of  these  two  Assembly 
votes  is  to  some  extent  vague  and  contradictory,  no  very  distinct 
recollection  as  to  this  point  having  been  retained  in  the  minds  of 
the  witnesses.  But,  in  the  opinion  of  the  committee,  the  fact  that 
these  votes  were  never  counted  or  allowed  to  the  contestants,  but 
were  destroyed,  is  established  beyond  all  doubt  by  records  consti- 
tuting a  higher  order  of  evidence  tlian  the  mere  recollection  or  im- 
pressions of  witnesses.  The  written  returns  of  the  inspectors  to 
the  board  of  canvassers  show  that  only  two  hundred  and  sixty-eight 
votes  were  returned  for  Assemblyman,  while  the  poll  list  called 
for  two  hundred  and  seventy.  Had  the  two  Assembly  ballots 
found  in  the  judiciary  box  been  counted,  the  return  of  the  in- 
spectors must  necessarily  have  shown  two  hundred  and  seventy 
votes.  The  committee  respectfully  submit,  that  it  is  impossible  in 
their  opinion  to  reconcile  this  discrepancy  between  the  returns  and 
the  poll  list  with  the  idea  that  these  two  Assembly  votes  were  ever 
counted.  Had  the  inspectors  performed  their  duty  and  counted 
these  votes  as  by  law  they  were  required  to  do,  the  contestant  Cook 
would  have  been  elected  by  a  majority  of  one,  independently  of  the 
irregularities  in  the  two  election  districts  liereinbefore  mentioned. 
The  committee  are  therefore  of  opinion  and  state  as  the  result 
of  their  investigations: 
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First  That  the  contestant  Sidney  H.  Cook,  was  by  illegal  acts 
of  the  inspectors  in  the  first  election  district  of  the  town  of  Spaf- 
f ord  deprived  of  two  votes  cast  for  him  in  that  district  and  to  which 
he  was  l^ally  entitled ;  and  that  four  votes  were  allowed  to  James 
Frazee  in  that  district  to  which  said  Frazee  was  not  entitled. 

Second.  That  by  the  illegal  conduct  of  the  inspectors  of  the 
second  election  district  of  the  town  of  Oamillus,  one  ballot  for  the 
contestant  Sidney  H.  Cook,  was  rejected,  which  should  have  been 
counted  and  allowed  to  said  Cook. 

Third.  That  two  Assembly  ballots  in  due  form  of  law  cast  for 
Sidney  H.  Cook  in  the  first  election  district  of  the  town  of  Camil- 
lus,  and  to  which  he  was  legally  entitled  were,  by  mistake,  over- 
looked by  the  inspectors  and  not  counted;  and  that  the  said  two 
ballots  should  have  been  allowed  to  the  contestant. 

Fourth.  That  Sidney  H.  Cook  was  duly  elected  member  of 
AaKaaohlj  from  the  first  Assembly  district,  of  the  county  of  Onon- 
daga, at  the  election  held  on  the  3d  day  of  November,  1867,  by 
ia  majority  of  eight  votes. 

The  committee  beg  leave  to  accompany  this  report  with  the  testi- 
mony taken  before  them  and  to  submit  to  the  House  the  following 
resolutions: 

Resolvedj  That  James  Frazee  is  not  entitled  to  a  seat  as  member 
of  Assembly  now  occupied  by  him. 

Resolvedy  That  Sidney  H.  Cook  is  entitled  to  the  seat  as  member 
of  Assembly  now  occupied  by  James  Frazee. 

See  testimony  accompanying  said  report,  pages  9  to  30. 
Aflsembly  Documents,   1858,  No.   71;  Assembly  Journal   1858, 

page  464. 

MiNOKiTY  Report. 

In  Assembly,  March  10,  1858. 

Mr.  Mather,  from  the  minority  of  the  committee  on  privileges 
and  elections,  to  which  was  referred  the  petition  of  Sidney  H.  Cook, 
contesting  the  right  of  James  Frazee  to  a  seat  in  this  House,  as  a 
member  of  Assembly  from  the  first  Assembly  district  of  Onon- 


362        Cases  of  Contested  Elections  to  Seats  in  the 

daga  county,  and  claiming  that  right  for  himself,  reported,  in 
writing,  adversely  to  the  prayer  of  said  petitioner: 

Kepobt  from  the  Minority  of  the  Committee  on  Privileges  and 
Elections  Relative  to  the  Seat  now  Occupied  by  the  Hon. 
James  Frazee. 

Mr.  Mather,  from  the  minority  of  the  committee  on  privileges 
and  elections,  to  which  was  referred  the  petition  of  Sidney  H.  Cook,( 
claiming  the  seat  in  the  Assembly  occupied  by  the  Hon.  James 
Frazee,  of  the  first  Assembly  district  of  the  county  of  Onondaga^ 
makes  the  following  report: 

That  at  the  last  general  election,  held  in  and  for  the  first  Assemn 
bly  district  of  the  county  of  Onondaga,  the  said  James  Frazee  and 
the  said  Sidney  H.  Cook  were  opposing  candidates  for  the  office  of 
Assemblyman  in  said  district.  That  the  petitioner  claims  that  the 
inspectors  of  election  in  the  first  election  district  of  the  town  of 
Spafford,  and  in  the  second  election  district  of  the  town  of  Camillus, 
also  in  the  first  election  district  of  the  town  of  Camillus,  committed 
errors  and  irregularities  in  the  canvass  of  the  Assembly  votes  in 
each  of  these  districts. 

The  proofs  submitted  to  the  committee  on  behalf  of  the  claimant 
consists  of  evidence  taken  before  the  county  judge  of  the  county  of 
Onondaga,  in  pursuance  of  the  provisions  of  the  statute  in  such  case 
provided,  and  a  certificate  of  the  clerk  of  the  county  of  Onondaga, 
showing  that  the  whole  number  of  votes  given  in  the  first  Assembly 
district  were  three  thousand  eight  hundred  and  fifty-seven;  of  which 
James  Frazee  received  one  thousand  nine  hundred  and  twenty,  Sid- 
ney H.  Cook  one  thousand  nine  hundred  and  nineteen,  Sam  four-» 
teen,  Blank  one,  and  Mr.  Eastman  three.  Also,  certificate  of  town 
clerk  of  the  town  of  Camillus,  showing  that  the  whole  number  of 
votes  given  for  Assembly  in  the  first  election  district  were  two  hun-« 
dred  and  sixty-eight,  of  which  Mr.  Cook  received  one  hundred  and 
seventy  and  Mr.  Frazee  ninety-eight.  Also  showing  that  the  whole 
number  of  votes  given  in  the  second  election  district  of  said  town' 
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were  two  hundred  and  thirty-one,  of  which  Mr.  Cook  received  one 
hundred  and  thirty-three,  Mr.  Frazee  ninety-seven,  and  Blank  onej 

The  evidence  on  the  part  of  Mr.  Frazee  consists  of  testimony  of 
Mr.  John  J.  Rhoades,  C.  B.  Wheeler,  James  Monroe,  David  Allen 
Munroe,  Isaac  Harris,  and  Samuel  H.  Stanton,  taken  before  youp 
committee;  also,  certificate  of  the  clerk  of  the  county  of  Onondaga,! 
showing  that  he  is  entitled  to  the  seat  occupied  by  him  as  member 
of  Assembly  for  said  district. 

The  testimony  in  relation  to  the  proceedings  of  the  board  o£ 
inspectors  in  the  first  election  district  of  the  town  of  Spafford,  con- 
sists of  the  affidavits  of  two  of  the  inspectors,  one  of  the  clerks,  ancS 
a  bystander,  and  the  evidence  of  two  of  the  inspectors  taken  before 
your  committee.  No  question  is  raised  as  to  the  proceedings  in  the 
canvass  of  the  votes  until  the  count  for  member  of  Assembly.  The 
Assembly  box  was  emptied  upon  the  table,  and  the  votes  counted 
unopened.  Upon  the  first  count  the  number  of  votes  did  not  agree 
with  the  poll  list.  The  votes  were  then  counted  unopened  a  second 
and  third  time,  and  each  time  were  found  to  agree  with  the  poll  list. 
On  counting  the  second  time,  Harris  found  two  votes  which  he 
counted  as  one  the  first  time.  The  three  inspectors  and  two  clerks 
then  proceeded  to  open  the  votes  and  place  the  tickets  for  each  can-* 
didate  in  a  pile  by  itself. 

They  then  counted  and  declared  off  the  number  of  votes  thus 
opened  and  placed  in  the  separate  piles,  and  it  was  found  that 
the  aggregate  number  of  votes  when  opened  exceeded  the  num4 
ber  on  the  poll  list  by  two  votes.  When  it  was  found  out  that 
there  was  an  excess,  Mr.  Harris,  one  of  the  inspectors,  after  he  had 
opened  the  ballots  and  placed  them  in  the  pile,  and  declared  them) 
off,  called  the  attention  of  the  inspectors  to  the  fact  that  he  had 
opened  a  ballot  which  he  thought  had  the  appearance  of  being 
folded  together.  The  other  inspectors  did  not  see  the  ballot  which 
Harris  stated  he  thought  had  the  appearance  of  being  folded. 

The  inspectors  then  examined  the  law,  and  foimd  that  when  there 
was  an  excess  of  votes  after  they  had  been  opened,  they  must  be  put 
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back  into  the  box,  and  shaken  up,  and  the  excess  drawn  out.  The 
votes  were  placed  in  the  box  by  Mr.  Mason,  one  of  the  inspectors, 
and  Mr.  Stanton,  who  was  also  an  inspector,  drew  out  two  votes, 
which  were  destroyed.  The  votes  thus  drawn,  out  were  for  Mr. 
Cook.  The  evidence  of  Mr.  Harris,  and  Mr.  Wallace,  who  was  a 
bystander,  shows  that  the  supposed  folded  votes  were  for  Mrj 
Frazee. 

The  other  inspectors  had  no  knowledge  upon  the  subject,  for  the 
reason  that  their  attention  was  not  called  to  the  subject  tmtil  after 
the  said  supposed  folded  vote  had  been  opened  and  placed  in  the 
pile  and  counted.  The  evidence  of  Mr.  Harris,  taken  before  your 
<;onmiittee,  shows  that  the  votes  which  he  supposed  were  double,  had 
only  slipped  tc^ther;  that  they  were  not  folded.  And  the  evidence 
of  Mr.  Stanton  shows  that  he  found  two  or  three  votes  thus  slipped 
together,  and  that  it  is  a  common  occurrence.  The  evidence  also 
shows  that  the  ballots  overrun  the  poll  list  in  two  other  boxes. 
These  are  all  the  facts  in  relation  to  this  canvass.  Your  committee 
are  of  the  opinion  that  the  canvass  was  properly  and  fairly  con-* 
-ducted,  and  that  the  board  performed  their  duty  with  honesty  and 
integrity.  If  there  was  any  fault,  it  lay  with  the  individual  in- 
spector in  not  announcing  the  presence  of  a  double  ballot  at  once,' 
upon  the  detection  of  such  ballot;  but  the  action  of  the  board  was 
in  accordance  with  the  strict  letter  of  law.  It  would  be  a  dangerous 
and  unauthorized  precedent  to  overhaul  the  count  after  the  votes 
had  been  opened  and  counted,  upon  the  suggestion  of  one  of  the 
inspectors  that  he  had  neglected  his  duty  in  omitting  to  exhibit  a; 
-double  ballot  to  the  board.  The  law  requires  an  inspection  by  the 
board  of  the  ballot  which  is  brought  in  question.  The  board  can-^ 
not  act  upon  the  statement  of  one  of  the  inspectors  after  the  ballotd 
bave  been  open  and  counted,  nor  wUl  the  Legislature  in  such  a  ^ase.' 
Such  practice  would  enable  one  of  the  inspectors  to  defraud  the 
others,  and  give  to  one  the  privilege  and  right  of  deciding  a  question^ 
which  the  law  has  wisely  committed  to  the  whole  board  of  inspectors.^ 

For  these  reasons  your  committee  are  of  the  opinion  that  n6 
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error  was  committed  in  the  canvass  of  the  votes  in  the  said  elections 
district.  ' 

The  next  error  alleged  to  have  been  committed  is  in  the  canvass 
of  the  votes  in  the  second  election  district  in  the  town  of  Canrillusj 

The  evidence  takep  by  the  claimant  consists  of  the  testimony  of 
two  inspectors  and  one  of  the  cleiis  of  the  jpoll.  From  this  evidence 
it  appears  that  upon  counting  the  ballots  in  the  Assembly  box,  un-i 
opened,  they  were  found  to  agree  with  the  poll  list  The  inspectors 
then  commenced  opening  the  ballots.  Li  opening  the  ballots,  Wil-» 
liam  Ecker,  one  of  the  inspectors,  announced  to  the  board  that  he 
had  found  what  appeared  to  be  a  double  ballot,  and*the  board,  after 
inspecting  the  ballot  and  reading  the  law,  decided,  by  a  unanimous 
vote,  that  it  was  a  double  ballot,  and  rejected  it.  The  double  ballot 
was  "for  Cook.  There  was  one  blank  ballot  found  in  the  Assembly 
box  with  the  name  of  candidate  erased.  The  poll  list  had  two  hun-< 
dred  and  thirty-three  names  upon  it.  By  counting  the  folded  ballot 
as  two  votes  and  the  blank  ballot,  there  was  an  excess  of  one  vote. 

In  canvassing  one  of  the  other  boxes,  a  vote  for  Assembly  was 
found,  but  the  same  was  not  counted,  for  the  reason  that  the  list 
for  Assemibly  was  full  without  counting  it.  The  board  did  not 
finally  destroy  the  double  ballot  until  they  had  counted  the  votes 
over  two  or  three  times,  and  ascertained,  if  it  was  counted  as  two 
votes,  there  would  be  an  excess  of  one  vote.  Instead  of  throwing 
away  the  identical  ballot,  two  equivalent  ballots  for  Mr.  Cook  were 
thrown  away.  This  was,  at  leasts  a  mere  matter  of  ceremony,  as 
by  the  rejection  of  the  votes  by  the  unanimous  decision  of  the 
board,  the  same  result  had  already  been  produced. 

In  the  opinion  of  your  committee  the  folded  ballots  were  prop- 
erly and  legally  rejected.  After  the  announcement  no  further 
business  was  done  until  the  decision  of  the  board  'to  reject  the 
double  ballot.  The  subsequent  counting  was  a  matter  of  prudence 
and  caution,  carefully  exercised  to  ascertain  if,  by  accident,  the 
two  ballots  might  not  have  slipped  together.  The  stray  vote  for 
Assembly,  found  in  another  box,  could  not  have  been  counted  with- 
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Qut  creating  an  excess  of  votes  in  the  Assembly  box.  There  was 
no  error  committed  by  the  board  of  inspectors;  on  the  contrary,  the 
provisions  of  the  statute  were  strictly  complied  with,  and  the  double 
ballot  could  not  have  been  counted  for  Mr.  Cook  without  a  direct, 
open  and  palpable  violation  of  the  election  laws  by  the  inspectors. 

The  last  error,  of  which  the  complainant  complains,  consists  in 
an  alleged  irregularity  in  the  first  election  district  of  the  town  of 
Camillus. 

The  board  of  inspectors  in  this  district,  upon  canvassing  the  judi- 
ciary box,  found  two  Assembly  ballots,  which  were  said  to  be  for 
Mr.  Cook.  Th^  two  votes  were  placed  under  a  lamp,  with  the 
understanding  that  they  were  to  be  counted  for  Mr.  Cook.  Tlie 
Assembly  box  was  then  opened,  and  the  votes  counted  unopened, 
and  agreed  with  the  poll  list.  The  evidence  of  two  of  the  in- 
spectors and  olerks  do  not  show  whether  the  two  votes  under  the 
lamp  were  counted,  in  order  to  make  the  unopened  ballots  agree 
with  the  poll  list.  Mr.  Nott,  one  of  the  inspectors,  swears  he  can- 
not say  whether  they  were  or  were  not  counted  for  Mr.  Cook. 

Mr.  Tinkham,  also  an  inspector,  swears  he  cannot  positively  say 
whether  they  were  counted  with  the  unopened  Assembly  votes. 
Mr.  Freeman,  one  of  the  clerks,  has  no  recollection  of  the  two 
votes  being  counted.  Mr.  Darling  did  not  know  whether  they 
were  counted  or  not.  The  evidence  of  Mr.  Rhoades,  one  of  the 
inspectors,  is,  that  he  is  sure  one  of  the  votes  under  the  lamp  was 
counted,  and  thinks  the  other  was.  The  evidence  of  James  Monroe 
is  positive,  that  he  saw  Mr.  Wheeler  take  the  two  votes  from  under 
the  lamp  and  put  them  in  the  pile  of  unopened  ballots,  and  that 
they  were  counted  toith  the  unopened  ballots,  making  in  all  two 
hundred  and  seventy  ballots.  JVIr.  David  A.  Munroe  swears  posi- 
tively that  one  of  the  votes  under  the  lamp  was  counted,  and  that 
there  were  no  votes  under  the  lamp  when  the  Assembly  votes  were 
counted.     The  two  votes  in  question  were  only  placed  partly  under 

w 

tlie  lamp,  in  plain  view  of  the  board,  while  they  remained  there. 
T^pon  opening  the  ballots  in  the  Assembly  box  two  votes  for  judi- 


Assembly  of  the  State  of  New  Yoek.  367 

ciary  were  found,  and  placed  under  the  lamp,  and  afterwards 
counted.  The  inspectors  returned  two  hundred  and  sixty-eight 
votes  for  Assembly.  The  only  question  which  arises,  is,  were  the 
two  votes  for  Assembly,  which  were  for  Mr.  Cook,  counted?  and 
upon  the  evidence  your  committee  do  not  see  any  room  for  doubt, 
While  the  evidence  on  the  part  of  the  claimant  is  uncertain  and 
doubtful,  the  evidence  on  the  other  side  is  clear,  explicit  and  posi- 
tive. ,There  is  no  room  for  doubt;  the  positive  evidence  of  a  wit- 
ness of  high  character,  holding  the  office  of  sheriff  of  the  county, 
cannot  be  overcome  by  the  negative  testimony  of  several  members 
of  the  board,  who  do  not  pretend  to  have  any  recollection  or  knowl- 
edge as  to  whether  the  votes  were  or  were  not  counted. 

In  the  judgment  of  your  committee  there  is  no  evidence  show- 
ing the  two  votes  were  not  counted;  and  it  is  impossible  to  resist 
the  positive  evidence  which  must,  and  should  control,  the  decision 
of  the  committee. 

But  even  should  there  be  a  doubt,  the  fact  that  the  three  in- 
spectors and  the  clerks,  with  one  exception,  were  attached  to  the 
same  political  organization  with  the  claimant,  and  that  the  returns 
were  all  made  out  and  sigijed,  and  refumed,  and  declared  by  Mr. 
Wheeler,  who  had  the  principal  charge  of  the  figuring  and  final 
drawing  of  the  returns,  to  be  right,  and  who  does  not  pretend  to 
have  any  recollection  as  to  whether  the  two  votes  were  or  were 
not  counted,  is.  most  convincing  evidence  that  the  result  given  by 
the  inspectors  was  not  erroneous.  Your  committee  have  thus  re- 
viewed the  testimony  bearing  upon  the  canvass  in  the  third  election 
district,  in  which  the  claimant  alleges  error,  and  they  submit  their 
report  with  entire  confidence  that  the  facts  do  not  warrant  a  report 
for  the  claimant. 

Under  the  Constitution  the  House  is  the  judge  of  the  elections, 
returns,  and  qualifications  of  its  own  members;  but  the  judgment 
of  the  House  should  be  that  calm  and  deliberate  judgment  which 
only  disfranchises  the  sitting  member  when  there  is  a  clear  and 
palpable  error  which  cannot  be  overlooked.     We  submit  our  report 
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to  the  judgment  of  the  House,  with  entire  confidence  that  justice 
will  prevail. 

EOBT.  F.  AUSTIN. 

JOHN  MATHER 
Assembly  Documents,  1858,  No.  70. 


Case  of  Wm.  J.  C.  Kenny  and  Lewis  Hoppa. 

EouBTH  Distkict,  New  York  City  —  Petition  Pbesented. 

Assembly  Chambeb,  January  1,  1861. 

Mr.  Benedict  presented  the  memorial  of  Mr.  Lewis  Hopps,  claim- 
ing to  have  been  elected  as  a  member  of  Assembly  from  the  fourth 
Assembly  district  of  the  county  of  New  York,  instead  of  Mr. 
Kenny,  which  was  laid  on  the  table. 

Assembly  Journal,  1861,  page  5. 

Petition  Eefebbeb  to  Committee. 

Assembly  Chambeb,  January  8,  1861. 

On  motion  of  Mr.  Benedict, 

Resolved,  That  the  protest  of  Lewis  Hopps  in  relation  to  his 
claim  to  th'e  seat  on  this  floor  now  occupied  by  the  Hon.  Wm.  J.  C. 
Kenny,  of  New  York,  be  taken  from  the  table  and  referred  to  the 
committee  on  privileges  and  elections. 

Assembly  Journal,  1861,  page  57. 

Committee  Empowebed  to  Send  por  Pebsons  and  Papebs. 

Assembly  Chambeb,  January  16,  1861. 

On  motion  of  Mr.  Finch, 

Resolvedy  That  the  committee  on  privileges  and  elections,  have 
power  te  examine  witnesses  and  to  send  for  persons  and  papers  in 
the  matter  of  the  contest  for  the  seat  of  Hon.  Wm.  J.  C.  Kenny  by< 
Lewis  Hopps. 

Assembly  Journal,  1861,  page  107. 


Assembly  of  the  State  of  New  York.  369 

Report  of  ifAJORiTY  or  Committee. 

Assembly  Chamber,  Fehruary  20,  1861. 

Mr.  Fisher  from  a  majority  of  the  committee  on  privileges  and 
elections,  to  which  was  referred  the  petition  of  Lewis  Hopps,  claim- 
ing the  seat  now  occupied  by  Wm.  J.  C.  Kenny,  reported  adversely 
thereto,  which  report  was  laid  on  the  table  and  ordered  printed,  and 
is  as  follows,  to  wit: 

In  Assembly,  Fehruary  20,  1861. 

Report  of  the  Majority  of  the  Committee  on  Privileges 
AND  Elections^  on  the  Petition  of  Lewis  Hopps^  Claiming 
THE  Seat  now  Occupied  by  William  J.  C.  Kenny. 

The  committee  on  privileges  and  elections,  to  which  was  referred 
the  petition  of  Lewis  Hopps,  claiming  the  seat  occupied*  by  W.  J. 
C.  Kenny,  as  member  of  the  fourth  Assembly  district  of  the  city 
and  county  of  New  York,  report: 

That  they  have  heard  the  evidence  adduced  by  the  petitioner  in 
support  of  his  petition,  and  that  offered  by  the  sitting  member 
in  opposition  thereto,  together  with  the  allegations  and  arguments 
of  the  parties  thereon,  and  have  come  to  the  following  conclusions 
thereon: 

This  contest  arises  from  a  doubt  as  to  the  exact  vote  polled  for 
Mr.  Kenny,  at  the  sixth  election  district  of  the  seventh  ward  of  the 
city  and  county  of  New  York.  It  is  claimed  by  the  petitioner, 
Lewis  Hopps,  that  the  vote  for  Mr.  Kenny  was  two  hundred  and 
one;  it  is  admitted  on  all  hands  that  this  vote  would  defeat  Mr. 
Kenny.  The  official  return  gave  Mr.  Kenny  two  hundred  and  ten ; 
it  ia  admitted  that  this  vote,  if  correct,  elects  him. 

The  petitioner  attempts  to  sustain  his  allegation,  that  the  vote 
for  Mr.  Kenny,  at  the  election  district  in  question,  was  two  hun- 
dred and  one,  and  not  two  hundred  and  ten,  on  the  alleged  fact  that 
the  chairman  of  the  board  of  canvassers  made  public  oral  procla- 
mation at  the  closing  of  the  canvass,  that  the  vote  was  two  hundred 
and  one.     'This  he  attempts  to  show  by  the  evidence  of  policemen 

21 
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and  other  bystanders,  who  so  understood  the  announcement,  and 
made  memoranda  of  the  same  at  the  time  on  slips  of  paper. 

The  following  is,  in  substance,  the  evidence  relied  on  to  support 
the  petition,  and  also  that  offered  in  opposition  thereto.  The  ma- 
terial facts  on  both  sides  are  given: 

Theron  R.  Bennett,  police  captain,  identifies  a  slip  of  paper  as 
the  one  brought  to  the  station-house,  containing  a  memorandum 
of  the  vote  for  Kenny  as  two  hundred  and  one.  He  also  testifies 
to  a  custom  of  the  police  department  to  detail  men.  at  each  election 
district,  with  printed  blanks,  whose  duty  it  is  to  fill  them  out  as 
the  votes  for  the  respective  candidates  are  announced,  and  return 
them  immediately  to  the  station-house.  Mr.  Bennett  was  not  at 
the  polls,  and  knows  nothing  personally  of  what  occurred  there. 

Thomas  W.  Thorne,  sergeant  of  police,  also  identifies  the  same 
slip  of  paper  as  the  one  brought  to  the  station-house.  He  was  not 
at  the  polls,  and  knows  nothing  personally  of  what  occurred  there. 

Henry  Moran,  policeman,  was  one  of  the  officers  detailed  at  the 
polls  in  question,  and  was  present  at  the  canvassing  of  the  votes. 
He  says:  "I  heard  the  chairman  declare  the  result;  as  far  as  I 
can  recollect,  he  declared  for  Hr.  Hopps  two  hundred  and  seventy- 
three,  and  for  Mr.  Kenny  two  hundred  and  one,  I  think,  to  thd 
best  of  my  knowledge."  On  his  cross-examination,  he  testifies 
that  the  vote,  as  declared,  was  two  hundred  and  one.  He  says: 
"  I  put  the  figures  down  in  my  pocket-book;  it  is  in  my  house; 
I  looked  at  it  last  night;  I  put  it  down  a  month  ago  "  (which  would 
be  nearly  three  months  after  the  election).  This  witness  was  the 
man  who  took  the  slip  containing  the  Assembly  vote  to  the  station- 
house.  He  says  it  was  handed  to  him  by  Policeman  Jubo.  (There 
was  evidence  to  show  that  this  officer  had  been  on  duty  the  whole 
of  the  preceding  day  and  night,  and  was  up  all  of  the  night  of 
election  day,  and  was,  in  consequence,  somewhat  drowsy,  and  slept 
during  a  part,  at  least,  of  the  canvass.  But  no  blame  was  imputed 
to  the  officer.) 

Joseph  Jubo  was  another  policeman  detailed  at  the  polls,  and 
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Avas  present  at  the  canvassing  of  the  votes.  He  says:  "  I  heard 
the  announcement  made  by  the  chairman  of  the  board;  it  was  two 
hundred  and  seventy-three  for  Hopps,  and  two  hundred  and  one 
for  Kenny;  I  made  out  the  slip;  I  was  sitting  behind  the  chairman 
-of  the  canvassers;  I  gave  it  to  Moran,  and  told  him  to  take  it  to, 
the  station-house;  the  figures  on  it  are  made  by  me;  they  counted 
the  vote  for  Assembly  over  three  times." 

On  his  cross-examination  he  says:  "  The  first  announcement 
made  was  the  same  as  shown  on  the  slip  of  paper  made  by  me. 
The  second  announcement  was  the  same.  The  third,  I  believe, 
was  a  little  different.  I  don't  recollect  as  to  what  figures  the  dif- 
ference was  on  the  third  announcement."  (It  is  observable  that 
this  evidence,  so  far  as  it  goes,  goes  to  show  that  there  were  several 
iinnouncements  of  the  vote;  that  the  figures  put  down  by 'him  on 
his  slip  of  paper,  were  those  first  announced,  arid  that  the  last 
announcement  was  different  in  some  respects,  but  how,  the  witness 
cannot  state.) 

The  slip  of  paper,  which  was  produced,  shows  that  tFe  figures 
opposite  Kinney's  name  have  been  scratched  out^  and  other  figures, 
two  hundred  and  one,  written  by  the  side  of  the  first  figures.  This 
witness  Jubo  (who,  it  will  be  remembered,  himself  filled  out  the 
blank  slip),  thus  testifies  in  respect  to  that  alteration: 

"  I  can't  say  what  the  figures  written  in  front  of  Kenny's  name, 
were  at  first.  At  first  it  looks  like  two  hundred  and  ten  scratched 
out.  I  scratched  out  the  figures,  because  they  thought  there  was 
a  mistake.  I  don't  swear  that  the  figures  scratched  out  are  two 
hundred  and  one.  I  would  not  swear  they  are  not  two  hundred 
and  ten;  can't  say  that  one  of  the  announcements  was  two  hundred 
and  eleven.  Don't  recollect  telling  anybody  that  it  was  so;  nor 
two  hundred  and  thirteen,  nor  two  hundred  and  fifteen,  nor  two 
hundred  and  ten.  All  I  know  about  it  is,  what  there  is  on  that 
paper." 

Thus  it  appears  quite  possible  that  this  witness,  who  is  a  prin- 
-cipal  witness  for  the  petitioner,  had  the  figures  written  on  his  slip 
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at  first  two  hundred  and  ten,  and  that  there  was  considerable  diffi- 
culty and  doubt,  and  several  announcements,  naturally  leading  to 
confusion. 

John  Hennesey,  another  policeman,  testified  that  he  was  present 
at  the  canvass;  that  he  arrived  there  just  after  they  began  to  can- 
vass the  Assembly  vote;  that  they  had  counted  the 'Assembly  vote 
once  before  he  got  there;  that  there  had  been  a  disagreement  on 
the  first  vote;  that  they  took  the  boxes  and  turned  the  ballots  on 
the  table;  that  they  counted  them  again,  twisted  up  in  bunches 
of  tens,  and  then  opened  the  bunches  and  counted  them  again  by 
single  ballot;  after  which,  Mr.  Petty,  the  chairman,  stood  up  and 
announced  the  vote  as  two  hundred  and  one  for  Kenny;  thereupon 
the  ballots  were  destroyed.  He  further  says,  on  his  cross-examina- 
tion, that  he  took  note  of  the  Assembly  vote,  because  it  was  a 
"  tight  run,"  but  that  he  neither  took  nor  kept  any  memorandum 
of  the  vote.  . 

Alexander  F.  Eoberts  testified  that  he  was  clerk  of  the  election 
and  clerk  of  the  board  of  canvassers. 

(It  is  proper  in  this  connection,  to  mention  that  under  the  reg- 
istry law,  in  New  York  city,  the  canvassing  of  the  votes  is  not 
done  by  the  inspectors.  The  inspectors,  on  closing  the  polls,  deliver 
the  ballot-boxes  to  the  three  canvassers,  who  organize  on  the  spot; 
and  proceed  to  canvass  the  votes  and  make  the  returns,  as  is  done 
in  other  counties  by  the  board  of  inspectors.  The  clerks  of  the  in-* 
spectors  usually  continue  to  act  as  clerks  to  the  canvassers.)  • 

Roberts,  clerk  of  the  canvassers,  further  testifies  that  he  did  not 
keep  tally  of  the  Assembly  vote,  but  that  he  heard  the  chairman; 
Petty,  announce  the  vote  as  two  hundred  and  one  for  Kenny.  ' 

On  crois-examination,  he  says:  "  Fordham,  the  otjier  clerk,  kept 
the  tally  on  Assembly  vote.  I  did  not  make  any  memorandum; 
but  was  writing  out  the  presidential  returns  at  that  time.  It  was 
part  of  my  duty  to  make  the  return  to  the  canvassers.  I  made  the 
returns  for  Assembly.  That  appears  two  hundred  and  ten  for 
Kenny,  as  I  made  it.     I  could  not  tell  a  month  after  the  election 
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what  the  number  of  votes  was  for  any  other  candidate,  from  my 
memory.  I  happened  to  recollect  this,  because  I  went  to  the  board 
of  supervisors  while  they  were  counting  the  returns.  Hopps  came 
to  me,  and  asked  me  if  I  recollected  the  vote.  It  was  the  week  fol-* 
lowing  the  election.  I  tried  to  recollect,  and  told  him  I  could  not 
then  tell.  He  asked  me  if  the  figures  were  not  two  hundred  and 
one,  and  when  he  said  that,  it  came  to  my  mind  that  that  was  thef 
vote.    I  don't  think  I  would  have  recollected  independent  of  that."' 

Here  the  counsel  for  Mr.  Hopps  rested  his  case,  and  on  behalf  of 
Mr.  Kenny  — 

Daniel  L.  Petty ,  chairman  of  the  board  of  canvassers,  and  who 
canvassed  the  vote  at  the  polls,  was  examined.    He  testifies: 

"  Our  first  canvass  of  the  vote  for  Assembly,  was  between  two 
and  four  o'clock  in  the  morning.  Mr.  Murphy  (on  the  first  count) 
differed  ten  votes  from  Fordham,  the  clerk.  Meanwhile  some  one 
in  the  room  remarked  that  the  vote  wa»  very  close.  I  insisted  the 
vote  should  be  opened  and  recanvassed,  as  the  difference  of  ten» 
might  decide  the  vote.  In  recanvassing,  we  were  very  particular;' 
one  man  would  open  the  ballota  and  recount  them,  and  hand  them' 
to  another,  and  he  would  do  the  same,  and  the  third  man  the  same. 
In  the  recanvass  (the  second  time),  we  found  four  (4)  McCauley 
votes  among  Kenny's,  very  much  resembling  the  Kenny  votes  (Mc-* 
Cauley  was  a  third  candidate).  Then,  in  some  other  boxes,  we  had 
found  two  (2)  tickets  for  Assembly.  These  two  we  had  put  asidej 
We  first  found  two  hundred  and  fifteen  for  Kenny;  we  deducted 
the  four  (4)  McCauley  votes.  Then  we  put  in  the  two  we  found  in' 
the  other  boxes  and  mixed  them  up  with  the  others,  and  drew  two^ 
out.  This  we  did  after  the  second  canvass.  We  drew  out  onei 
Kenny  and  one  McCauley  vote.  That  brought  Kenny's  vote  to» 
two  hundred  and  ten.  On  the  last  canvass,  all  three  (canvassers) 
kept  a  tally. 

"I  di3  not  announce  the  vote  as  two  hundred  and  one.  I 
announced  it  as  it  was  ofiicially  returned.  That  was  two  hundred 
and  ten.     I  was  chairman  of    the  board  of    canvassers.     Thomad 
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Murphy  and  Mr.  Marriner  were  the  others.  Murphy  and  I  were 
republicans  and  Marriner  was  a  democrat.  I  saw  the  returns  madef 
out,  and  that  they  were  made  out  correctly.  I  watched  particu-* 
larly  the  Assembly  returns,  because  I  knew  there  was  a  feeling  be- 
tween Hopps  and  one  of  the  clerks,  and  I  was  determined  the^ 
thing  should  be  straight.  One  of  the  policemen  was  fast  asleep^ 
and  snored  aloud,  and  I  called  attention  to  it. 

"  I  watched  Fordham  (the  democratic  clerk)  very  closely. 

"  At  the  close  of  the  first  canvass,  Mr.  Murphy  made  two  hundred 
and  five  for  Kenny;  Fordham  made  it  two  hundred  and  fifteen,  and! 
said  he  knew  it  was  correct.     I  insisted  on  a  recanvass." 

On  cross-examination,  this  witness  states  that  he  had  no  acquaint- 
ance with  Kenny,  and  never  met  him  till  the  day  before  he  testified.* 
He  further  testifies  that  his  recollection  was  based  on  the  returns^ 
and  on  the  other  circumstances  that  were  detailed;  that,  independ- 
ent of  those,  he  could  not  recollect,  and  that  his  memory  was  bad 
on  figures.  He  voted  for  Mr.  Hopps  and  watched  the  clerks  veryt 
sharply,  and  was  satisfied  they  were  correct. 

Thomas  Murphy  testified:  I  was  one  of  the  canvassers.  There 
were  four  or  five  candidates.  The  declared  vote  on  Assembly  wa^ 
two  hundred  and  seventy-three  for  Hopps  and  two  hundred  and  ten? 
for  Kenny.  We  counted  the  ballots  twice.  I  found  two  hundred! 
and  five  for  Kenny  at  first.  One  of  the  clerks  (Fordham),  who  wa^ 
opposed  to  our  candidate,  Mr.  Hopps,  kept  the  tally.  Being  a  little 
afraid  to  trust  to  him,  I  kept  the  tally  myself.  He  made  it  two  hun-i 
dred  and  fifteen.  We  agreed  to  count  them  over,  and  counted  themi 
over.  We  found  two  hundred  and  fifteen  correct.  I  discovered  (4) 
four  McCauley  tickets,  counted  in  for  Kenny,  and  handed  them  back 
to  Petty,  chairman  of  the  board.  They  were  deducted  from  Kenny 
and  added  to  McCauley.  The  number  of  votes  overrun  the  poll  list 
two  votes.  We  put  the  ballots  in  and  drew  out  two  by  chance.  We 
drew  out  a  Kenny  and  a  McCauley  ticket ;  that  made  Kenny's  vote 
two  hundred  and  ten.  There  were  some  informal  announcements* 
Tie  last  formal  announcement  was  two  hundred  and  ten  for  Kenny^ 
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and  two  hundred  and  seventy-three  for  Hopps.     I  saw  the  return' 

before  I  signed  it.     It  was  written  two  hundred  and  ten  and  two 

hundred  and  seventy-three.    That  was  correct.    I  watched  Fordham, 

the  clerk,  very  carefully,  and  am  a  republican." 

On  his  cross-examination,  he  says:    "I  always  knew  the  votes, 

and  have  always  since  repaembered  them  distinctly.    We  all  agreed' 

on  the  vote,  and  I  directed  Mr.  Petty  to  get  up  and  announce  it    I 

remember  it  distinctly.    It  was  two  hundred  and  seventy-three  and' 

two  hundred  and  ten.    Each  canvasser  counted  all  the  votes.    If  I 

had  not  seen  the  returns  at  all  for  a  year,  I  should  have  remembered 

the  announcement  and  the  vote." 

It  will  be  noticed  that  he  swears  very  positively  and  clearly,  and 
* 

professes  to  have  an  excellent  memory. 

George  H.  Fordham  testifies:  "  I  was  one  of  the  clerks  of  the 
election.  I  kept  the  tally  on  account  of  the  Assembly  votes  on  the 
first  count.  I  found  two  hundred  and  fifteen  votes  for  Kenny>  and 
two  hundred  and  seventy-three  for  Hopps.  Murphy  found  two  hun- 
dred and  five  for  Kenny,  and  same  as  I  for  Hopps.  We  counted  the 
ballots  the  second  time.  We  found  Hopps'  vote  correct,  and 
Kenny's  correct,  except  as  to  four  (4)  votes  counted  for  Kenny, 
which  belonged  to  McCauley,  which  we  deducted  from  Kenny  and 
gave  to  McCauley,  making  Kenny's  vote  two  hundred  and  eleven. 
Then  there  were  two  ballots  more  in  the  box  than  the  poll-list  called 
for.  One  of  the  canvassers,  Marriner,  drew  out  two  ballots  from? 
the  box.  We  destroyed  the  two  ballots.  One  was  for  Kenny  and 
one  for  McCauley.  I  kept  as  careful  an  account  as  I  could.  Two 
hundred  and  ten  were  finally  allowed  to  Kenny.  The  canvassers 
all  agreed  to  that.  Don't  remember  hearing  any  vote  announced. 
I  think  I  did  not  make  out  the  returns.  I  think  Roberts  did.  I 
saw  the  returns  when  they  were  made.  I  believe  they  were  cor- 
rect, to  the  best  of  my  knowledge.  I  don't  think  there  was  any 
mistake  as  to  filling  up  the  returns.  Can't  say  the  policemen  were 
asleep.  I  heard  one  of  them  snore.  We  clerks  watched  each  other 
pretty  sharp.  They  were  interested  on  one  side,  and  I  on  the  other. 
I  was  a  democrat  and  they  were  republicans." 
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Cross-examination. —  Question :  "  Did  you  say  at  the  polls  that 
day,  to  Mr.  Petty  or  any  one  else,  that  you  meant  to  defeat  Mr. 
Hopps  if  you  could?  "  ) 

Answer:  "  I  think  very  likely  I  did;  but  I  did  not  say  that  I 
meant  to  do  it  by  any  dishonorable  means.  I  may  have  asked 
Roberts  to  let  me  fill  out  the  returns.  We  first  counted  the  votes 
and  found  two  more  than  the  poll  list."  He  again  testifies  that 
there  was  a  discrepancy  on  the  first  vote;  that  they  again  counted 
the  votes  in  bundles  of  ten,  as  they  had  been  twisted;  that  they  then 
untwisted  the  bundles  and  counted  them  again,  and  discovered  the 
four  McCauley  votes. 

John  Glass,  a  bystander,  who  was  present  at  the  canvass  of  the 
v<.»te  testifies  that  he  kept  a  tally.  "  When  they  got  through  I  set  it 
down.  I  heard  the  clerks  that  kept  the  tally  announce  the  vote.' 
The  announcement  by  one  of  the  clerks  was  two  hundred  and  fif- 
teen; the  other,  two  hundred  and  five  for  Kenny.  On  account  of 
the  disagreement,  there  could  be  no  announcement.  Mr.  Petty 
proposed  to  count  them  over.  He  counted  two  hundred  and  fifteen. 
He  said  that  was  correct.  Then  I  took  the  figures  down  with  pencil 
and  paper.  I  did  not  stay  to  see  them  counted  again.  I  made  the 
memorandum  at  the  time." 

Memorandum  produced,  and  marked  B,  Jan.  30,  1861.  Thi^ 
memorandum  shows  the  figures: 

Hopps 273 

Kenny 215 

McCauley 41 

O'Shea 1 


James  M.  Bailey  testified:  "  I  was  present  during  a  portion  of 
the  canvass.  There  was  a  dispute  between  one  of  the  clerks  and  one 
of  the  canvassers.  One  of  the  canvassers  had  two  hundred  and  five, 
and  the  clerk  had  two  hundred  and  fifteen  for  Kenny.  There  was 
no  dispute  about  Hopps'  vote,  two  hundred  and  seventy-three.  They 
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took  them  out  of  the  cigar  box,  and  counted  them  again;  did  not 
open  the  ballots.  After  they  got  through,  they  all  agreed  upon' 
two  hundred  and  fifteen.  Petty  said,  *  that  is  right.  Glass,  put  it 
down  on  a  piece  of  paper.'  " 

Patrick  H.  Keenan  testified:  "  I  was  present  while  part  of  the 
vote  was  canvassed,  but  left  before  they  got  through.  Hopps'  vote 
was  counted  first,  two  hundred  and  seventy-three;  when  they 
counted  the  vote  for  Kenny,  there  was  a  difference,  one  had  two 
hundred  and  fifteen,  the  other,  who  sat  at  the  left  of  Fordham,  had 
two  hundred  and  five.  Petty  said  they  would  count  again.  They 
took  the  vote  out  of  the  cigar  box  and  counted  again,  and  made  it 
two  hundred  and  fifteen." 

Here  counsel  for  Kenny  rests  and  on  the  part  of  Mr.  Hopps, 

Oeorge  A.  Rutzer  testified:  "  I  attended  at  the  poll;  I  did  not 
see  them  canvass;  got  in  there  just  before  they  got  through  the 
canv^Lss  of  Assembly  votes;  Petty  made  the  announcement,  Hopps 
two  hundred  and  seventy-three,  Kenny  two  hundred  and  one;  I 
took  it  down  on  paper  at  the  time;  I  put  it  down,  and  went  directly 
to  Hopps'  house."  (The  paper  put  in  evidence,  and  marked  C, 
Jan.  .30,  1861.  It  shows,  indistinctly  written,  Hopps  two  hundred 
and  seventy-three,  Kenny  two  hundred  and  one.)  "  I  heard  the 
announcement  distinctly;  heard  no  other  announcement;  Mr.  Petty 
got  up  and  announced  the  vote." 

On  cross-examination,  he  says:  "I  was  not  close  enough  to  see 
what  they  were  doing.  I  am  unable  to  say  how  they  counted 
them;  I  got  in  there  just  in  time  to  hear  the  announcement;  I  don't 
know  whether  I  should  have  remembered^  independent  of  that 
memorandum;  I  have  used  that  paper  every  day  since;  my  cus- 
tomers' names  are  on  it." 

Allen  8.  Haynes  testified:  "Went  to  the  polls  about  three 
o'clock  in  the  morning,  and  asked  the  board  of  canvassers  for  the 
vote  on  Assembly;  Mr.  Petty  called  it  off,  two  hundred  and  seventy- 
three  for  Lewis  Hopps,  and  two  hundred  and  one  for  Kenny;  I 
set  it  down  in  a  memorandum  book,  and  left  the  place."     (The 


378         Cases  of  Contested  Elections  to  Seats  in  the 

book  was  produced,  and  the  leaf  containing  the  memorandum  torn 
out  and  put  in  evidence,  and  marked  D,  Jan.  31,  1861.  It  shows 
the  figures,  Hopps  two  hundred  and  seventy-three,  Kenny  two 
hundred  and  one.) 

On  cross-examination,  he  testified:  "I  asked  somebody,  and  he 
told  me  the  vote  had  been  couiTted;  I  did  not  know  what  it  was;  I 
have  spoken  about  this  case  with  Hopps  and  his  counsel,  and  a 
good  many;  IJbave  been  a  member  of  a  fire  company;  I  have  been 
intimate  with  Hopps,  and  was  anxious  he  should  be  elected." 
Here  counsel  for  Hopps  rests,  and  on  behalf  of  Mr.  Kenny, 
Jaines  0.  Keefe  testified:  "  Went  to  the  polls  for  the  returns  on 
the  night  of  election;  I  asked  Fordham  for  the  vote;  Petty  got  up 
and  asked  Fordham  what  he  made  it,  he  replied,  two  hundred  and 
seventy-three  for  Hopps,  and  two  hundred  and  fifteen  for  Kenny; 
Petty  took  the  votes  out  of  a  cigar  box  and  said:  '  To  be  sure,  we 
will  count  them  over  again.'  He  counted  the  tickets  into  the  box 
and  said,  '  that  is  right;  that  is  what  I  make  it'  I  make  a  memo- 
randum there;  the  paper  produced  is  that  memorandum."  (Paper 
put  in  evidence,  and  marked  E,  Jan.  31,  1861.  This  paper  shows 
a  column  of  figures  footed  up,  the  last  number,  except  the  footiag, 
being  two  hundred  and  fifteen,  as  follows : 

62 
^141 

133 


336 
171 

507 
142 

649 
215 


864) 


Assembly  of  the  State  of  New  York.  37& 

"  I  took  down  Kenny's  vote  only.  The  last  on  the  paper  is  the 
Tote  for  Kenny." 

On  cross-examination,  he  says:  "  I  never  spoke  to  Kenny  till  last 
night  about  this  memorandum;  never  told  anybody  about  this 
memorandum  till  I  was  coming  up  in  the  cars  on  Tuesday." 

John  Marriner^  the  third  canvasser,  testified:  "I  was  one  of 
the  canvassers.  We  commenced  canvassing  Assembly  vote,  and 
counted  them  out  in  piles  of  ten  each.  We  put  them  into  a  cigar 
box,  and  then  footed  up  the  tally,  and  the  result  was  that  Mr. 
Kenny  had  two  hundred  and  fifteen  votes;  Mr.  Hopps,  I  think^ 
had  two  hundred  and  seventy-three.  There  was  some  difference 
of  opinion  between  Fordham  and  Petty,  and  Mr.  Murphy  also  said 
they  did  not  tally.  Mr.  Petty  said  we  had  better  go  over  it  again,, 
as  it  was  getting  to  be  pretty  close.  Some  outsiders  were  dissatis- 
fied also.  We  then  opened  the  bundles,  and  unfolded  the  tickets,, 
and  then  counted  them  over  carefully,  and  found  two  or  three 
tickets  that  belonged  to  McCauley;  Kenny's  name  had  been 
scratehed  out  with  a  pencil  and  McCauley's  name  inserted.  Those 
tickets  were  deducted  from  Kenny's  vote,  making  his  vote  two  hun- 
dred and  thirteen  or  two  hundred  and  twelve.  There  were  then 
two  ballots  more  than  the  poll-list.  We  put  them  all  in  the  box 
and  shook  them  up,  and  I  drew  out  two;  one  was  a  Kenny  and 
one  was  a  McCauley  vote.  That  is  all  I  know.  We  all  agreed 
that  Kenny  had  two  hundred  and  ten.  I  saw  the  returns  that 
evening  after  they  were  made  out  and  signed;  they  were  correct, 
to  the  best  of  my  knowledge.  I  heard  an  announcement  made 
of  the  result  by  Mr.  Petty,  chairman  of  the  board,  and  only  once^ 
to  the  best  of  my  knowledge.  It  was  two  hundred  and  ten  for 
Kenny.  I  heard  no  announcement  of  two  hundred  and  one  by 
any  of  the  canvassers.  I  did  not  hear  any  one  outside  say  two 
hundred  and  one.  There  was  an  outsider  said  it  did  not  tally.  I 
saw  one  of  the  policemen  asleep  and  woke  him  up  myself.  He 
was  a  stout  man.  It  was  after  twelve  o'clock  at  midnight.  I  awoke 
him  to  take  the  tickets  and  bum  them  up.     It  was  while  the  can- 
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vass  was  going  on  that  he  was  asleep.  I  woke  him  up  to  bum 
up  the  tickets.  THey  were  pretty  well  fagged  out,  all  of  them. 
They  had  been  up  all  day  and  all  night." 

On  examination,  he  says:  '^  I  was  a  canvasser  and  inspector  in 
thirteenth  ward,  New  York,  for  four  or  five  years,  and  two  years 
in  the  seventh  ward.  I  kept  no  memorandum  only  at  the  time 
of  counting.  •  I  know  I  could  have  told  a  week  after  election  what 
the  returns  for  Assembly  were.  I  have  heard  Fordham  (the  clerk) 
say  he  would  do  all  he  could  to  defeat  Mr.  Hopps.  We  found  one 
or  two  Assembly  tickets  in  the  other  boxes.  There  was  a  difference 
between  Fordham's  and  Potty's  count  Fordham  had  it  two  hun- 
dred and  fifteen;  Petty  had  it  one  or  two  different  I  am  not 
positive  as  to  the  difference.  I  have  talked  with  Fordham  about 
it  several  times.  The  two  we  drew  out  was  one  for  Kenny  and 
the  other  for  McCauley.  We  counted  up  and  found  two  hundred 
and  ten.  I  have  no  positive  recollection  about  the  tickets  in  the 
other  boxes.     I  know  the  officer  was  asleep;  I  woke  him  up  myself." 

Here  the  testimony  was  closed. 

The  only  question  is  one  of  fact.  Was  the  vt)te  for  Mr.  Kenny 
two  hundred  and  one  or  two  hundred  and  ten  at  the  district  in 
question? 

To  determine  this  question,  two  other  questions  arise. 

First  Was  there  an  announcement  of  two  hundred  and  one  made 
by  the  ohairman  of  the  board?  and. 

Second.  If  there  was  such  an  announcement,  is  that  fact  proof 
conclusive  as  against  the  returns  fortified  by  the  evidence  in  the 
<5ase,  that  such  was  the  vote? 

First.  Was  there  an  announcement  of  two  hundred  and  one  made 
by  the  chairman  of  the  board  ? 

Let  us  judge  by  the  evidence  above  detailed,  the  substantial, 
parts  of  which  on  both  sides  are  above  given.  The  first  twp  wit- 
nesses for  the  petitioner  (Bennett  and  Thome)  were  not  at  the 
polls  at  all.  They  only  identify  the  slip  filled  out  by  Jubo  as  tiie 
one  brought  to  the  police  station.  ' 


Assembly  of  the  State  of  Xew  York.  381 

Moran,  policeman,  testifies,  "  as  far  as  he  can  recollect,"  and  "  to 
the  best  of  his  knowledge,  that  the  announcement  was  two  hun- 
dred and  one."  He  made  a  memorandum  of  it  about  three  moQths 
after  election  in  his^  pocket-book.  He  was  quite  drowsy  and  asleep 
during  part  of  the  canvass. 

Jubo,  policeman,  made  out  the  slip,  and  sent  it  to  the  police 
station  by  Moran.  His  evidence  is  that  the  figures  put  down  by 
him  (two  hundred  and  one)  were  those  first  announced,  which  is 
contradicted  by  the  great  weight  of  evidence,  which  tends  to  show 
that  the  first  count  was  two  hundred  and  fifteen.  Moreover,  the 
figures  first  made  by  him  are  scratched  out,  and  he  is  altogether 
uncertain  what  those  figures  were;  and  he  says  there  were  several 
annoimcements. 

John  Hennesey,  policeman,  testifies  that  the  announcement  was 
two  hundred  and  one,  but  that  he  kept  no  memorandum. 

Alex.  F.  Boberts,  clerk  of  the  canvassers,  testifies  to  the  an- 
nouncement of  two  hundred  and  one,  but  frankly  admits,  on  his 
cross-examination,  that  he  would  not  have  recollected  it,  but  for 
having  been  reminded  of  it  a  week  after  election  by  Mr.  Hopps. 
Moreover,  it  was  his  duty  to  make  out  the  returns.  He  says  he  did 
make  them  out,  and  made  them  out  two  hundred  and  ten.  Why 
did  he  do  this  if  the  announcement  was  two  hundred  and  one? 

George  A.  Rutzer  came  in  just  before  the  close  of  the  canvass, 
and  says  he  heard  an  announcement  by  the  chairman  of  two  hun- 
dred and  one,  and  made  his  memorandum  of  it  which  he  produces. 
He  says  that  he  was  not  near  by;  not  close  enough  to  see  what  they 
were  doing;  but  got  in  just  in  time  to  hear  the  announcement. 

Allen  S.  Haynes,  an  intimate  friend  of  Mr.  Hopps,  came  in  about 
three  o'clock  in  the  morning,  after  the  close  of  the  canvass,  and 
inquired  as  to  the  vote,  and  he  saya  on  his  direct  examination  that 
Mr.  Petty  called  it  off  two  hundred  and  one.  He  made  a  memo- 
randum which  he  produced.  In  his  cross-examination,  he  says  he 
"  asked  someiody,  and  he  told  me  the  vote  had  been  counted."  It 
is  not  pretended  that  this  was  a  public  announcement,  but  informa- 
tion somebody,  perhaps  Chairman  Petty,  gave  him. 
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Here  are  then  six  witnesses  who  understood  the  vote  to  be  two 
hundred  and  one.  Jubo,  Eutzer  and  Haynes  made  memoranda  of 
the  vote.  Jubo  is  the  only  one  of  the  three  who  witnessed  the 
canvass.  Rutzer  and  Haynes  came  in  at,  or  after  the  close  of  the 
canvass.  Moran  and  Hennesey  w-ere  very  much  fatigued  by  the 
sleeplessness  and  labor  of  two  nights  and  a  day,  and  their  faculties 
may  reasonably  be  supposed  to  have  been  somewhat  dulled  by  ex- 
haustion, and  Roberts  the  clerk,  frankly  admits  that  his  recollection 
is  based  on  Mr.  Hopps  reminding  him,  without  which  he  could  not 
have  recollected  and  that  he  made  the  returns  all  contrary  to  what 
he  now  declares  the  announcement  to  have  been.  This  is  the  whole 
case  for  the  petitioner,  and  on  that  he  relies  to  establish  his  claim, 
that  the  vote  was  two  hundred  and  one,  not  two  hundred  and  ten. 

It  is  not  necessary  to  suppose  that  any  of  these  witnesses  have 
been  guilty  of  bad  faith  or  improper  motives  in  their  evidence,  even 
if  we  differ  from  the  conclusion  sought  to  be  drawn.  The  principal 
witness  is  Jubo,  who  testifies  that  he  sat  behind  the  chairman  of 
the  canvassers  and  witnessed  the  canvass.  It  will  be  remembered 
that  he  says  his  memorandum  was  made  from  the  first  count,  when 
the  evidence  is  clear  that  the  first  count  showed  two  hundred  and 
five  and  two  hundred  and  fifteen,  and  not  two  hundred  and  one,  and 
moreover,  that  the  figures  on  his  slip  have  been  altered.  It  is  quite 
pq^ible  that  he  honestly  made  a  mistake.  We  all  know  the  lia- 
bility of  mere  bystanders,  who  do  not  take  an  official  part  in  the 
canvass,  to  indulge  in  conversation,  or  other  incidental  occupation. 
A  mere  bystander,  even  if  it  be  his  business  to  collect  retuttis,  is 
not  likely  to  have  his  attention  constantly  called  to  the  whole  can- 
vass during  its  entire  progress.  It  is  pretty  clear  that  there  was 
some  idea  among  outsiders  that  the  vote  was  two  hundred  and  one. 
It  is  possible  that  Petty  may  so  have  announced  it.  A  man  might 
easily  read  two  hundred  and  ten,  two  hundred  and  one  by  mistake, 
and  vice  versa.  But  when  we  consider  the  evidence  to  the  con-^ 
trary,  even  this  will  appear  impossible. 

Daniel  L.  Petty,  chairman  of  the  board,  testifies  fully,  positively 


Assembly  of  the  State  of  New  York.  383 

and  clearly,  that  the  vote  was  two  hundred  and  ten,  and  the  an- 
nouncement also.  He  explains  fully  how  the  vote  was  first  counted, 
and  showed  a  discrepancy;  the  clerk,  Fordham,  having  it  two  hun- 
dred and  fifteen  and  one  of  the  canvassers  two  hundred  and  five. 
He  insisted  on  a  re-canvass,  when  the  figures  two  hundred  and  fif- 
teen proved  to  be  correct.  He  explains  how  this  two  hundred  and 
fifteen  was  reduced  to  two  hundred  and  ten.  No  l)etter  evidence 
can  be  given,  it  would  seem,  than  this.  He  was  chairman  of  the 
board.  His  mind  was  constantly  intent  on  the  business.  It  was  his 
duty.  He  had  conue  fresh  to  his  duty  as  canvasser  on  the  close  of 
the  polls.  He  knew  that  the  vote  was  close,  and  that  there  was  a 
jealousy  between  Fordham  (the  clerk),  and  Hopps  (the  candidate). 
He  says  that  on  these  accounts  he  took  special  care,  and  is  satis- 
fied the  returns  are  correct.  His  evidence  is  its  own  best  com- 
mentary, and  reference  is  made  to  it.  He  has  no  acquaintance  with 
Kenny  whatever;  never  saw  him  till  the  day  before  he  testified, 
and  was  a  political  friend  of  Hopps.  He  says  he  watched  the  clerk 
very  sharply. 

Thomas  Murphy  testifies  to  the  same  general  effect.  He  cor- 
roborates Mr.  Petty  the  chairman,  in  every  important  particular. 
He  found  two  hundred  and  five  for  Kenny  on  the  first  count  and 
Fordham,  the  clerk,  two  hundred  and  fifteen.  In  a  re-canvass, 
Fordham's  count  was  found  to  be  correct.  He  then  explains  how  it 
was  reduced  to  two  hundred  and  ten.  He  kept  tally  himself,  and 
took  special  pains.  He  says  his  memory  is  excellent,  and  that  he 
could  ren^ember  that  vote  a  year  without  any  refreshing 
of  his  memory,  and  that  he  cannot  be  mistaken.  He  spoke  with 
great  confidence,  and  his  manner  and  appearance  bore  out  his  state- 
ment.   He  also  was  a  republican,  and  a  friend  of  Mr.  Hopps. 

John  Marriner,  the  third  canvasser,  testifies  to  the  same  general 
effect  as  the  other  two  canvassers.  He  details  the  same  circum- 
stances; that  the  vote  was  at  first  two  hundred  and  fifteen;  the  man- 
ner in  which  it  was  reduced,  and  that  the  vote  and  the  announce- 
ment were  two  hundred  and  ten.    He  differs  a  little  as  to  the  num- 
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ber  of  McCauley'g  votes  found  amoirg  Kenny's  votes,  saying  it  was 
two  or  three,  while  the  other  witnesses  say  it  was  four.  This  cir- 
ciimstance  does  not  shake  his  general  evidence,  but  ought  to  con- 
firm it,  as  it  shows  that  there  was  no  collusion  among  the  witnesses 
to  tell  a  manufactured  story.    He  was  a  democratic  canvasser. 

It  will  be  seen  that  the  three  canvassers  all  agree  in  a  con- 
sistent, detailed,  careful  account  of  the  whole  matter.  It  seems  al- 
most impossible  that  they  can  have  testified  honestly,  unless  their 
testimony  be  a  true  reflection  of  the  facts.  In  so  far  as  their 
prejudices  were  concerned,  two  were  republicans  and  one  a  dem- 
ocrat. It  is  not  to  be  presumed  that  this  circumstance  would  have 
influenced  their  official  course;  but  it  shows  at  least  that  no  indirect 
influence  of  that  kind  could  have  operated  in  favor  of  Mr.  Kenny. 
They  were  all  intelligent  men,  and  had  had  experience  as  in- 
spectors and  canvassers. 

George  11.  Fordham,  the  clerk,  sustains  them  throughout.  He 
kept  tally.  His  evidence  is  very  clear,  and  consistent  with  that  of 
the  canvassers  and  with  itself.  There  seems  no  reasonable  theory 
upon  which  his  evidence  can  be  reconciled  with  good  faith,  except 
the  theory  that  he  has  testified  correctly.  He  could  not  testify  so 
minutely  and  in  such  detail  about  what  he  did  himself  and  must 
have  done  consciously,  unless  he  either  remembered  it  or  was  testi- 
fying  to  what  he  knew  to  be  untrue.  And  it  will  be  remembered 
that  the  canvassers  all  confirm  his  statement,  and  consequently,  if 
he  testified  untruly,  they  must  all  have  conspired  with  him  to  com- 
mit a  fraud.  This  is  incredible.  There  is  no  evidence  to  warrant  it, 
except  the  statements  of  Petty  and  Murphy,  that  they  watched 
Fordham  closely,  because  they  knew  the  unfriendly  feeling  exist- 
ing between  him  and  Hopps,  and  his  expressed  intention  to  defeat 
him  (IIopps).  There  is  evidence  to  justify  any  suspicion  of  his 
honesty.  It  is  true  that  he  did  express  an  intention  to  defeat 
Hopps,  if  possible.  But  his  own  explanation  goes  to  show  that  he 
made  this  remark  as  a  partisan,  and  that  he  did  not  say  that  he  in- 
tended to  rej^ort  to  anv  dishonorable  means  in  order  to  defeat  Mr. 
Hopps. 
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John  Glass,  a  Jbystajwier,  heard  the  annoUDcemerit  of  the  vote, 
two  hundred  and  fifteen  and  two  hundred  and  five.  He  was  present 
until  the  vote  was  recanvassed,  and  the  vote  appeared  to  be  two 
hundred  and  fifteen.  He  made  a  memorandum  thereupon  of  the 
votes,  showing  Kenny's  vote  two  hundred  and  fifteen.  This  ooo- 
firms  the  statements  of  the  canvassers,  and  of  Fordham,  the  clerk^ 
as  to  the  first  results  of  the  canvass. 

James  M.  Bailey  was  in  Glass's  company,  and  oonfirms  his  state- 
ment. 

PatricK  Keenan  confirms  the  statement  of  Glass,  Bailey,  the 
three  canvassers,  and  the  clerk  Fordham,  as  to  the  first  results  of 
the  canvass,  being  two  hundred  and  fifteen  for  Kenny,  which  was 
reduced  to  two  himdred  and  ten,  as  testified  by  the  canvassers. 

Here  there  are  seven  witnesses  who  agree  in  sustaining  the  ac-» 
count  given  by  the  canvassers.  Four  of  them  (and  those  the  only) 
men,  except  the  other  clerk,  who  had  the  official  handling  and 
counting  of  the  votes)  deny  that  either  the  vote  or  the  announce-* 
ment  was  two  hundred  and  one.  They  state  that  it  was  at  first 
two  hundred  and  fifteen,  and  show  how  it  wa^  reduced  to  twd 
hundred  and  ten.  The  other  three  confirm  that  part  of  the  ac-» 
count  which  makes  the  first  results  of  the  canvass  two  hundred 
and  fifteen,  but  appear  not  to  have  remained  present  till  the  final 
announcement.  They  all  contradict  the  statement  of  Jubo,  the 
principal  witness  for  the  petitioner,  who  says  the  first  result  waEi 
two  hundred  and  one,  and  who  is  not  confirmed  in  that  statement 
by  a  single  witness. 

Here  then  are  seven  witnesses  to  sia*,  so  far  as  regards  the  quan^ 
tity  of  evidence,  against  the  petitioner.  But  when  we  consider  the 
nature  of  the  evidence,  the  respective  opportimities  of  the  witnesses 
for  forming  a  correct  judgment  as  to  the  vote,  their  respective  lia- 
bility to  error,  the  evidence  seems  certainly  clear  beyond  dispute; 
The  conclusion  must  be  that  the  announcement  was  as  returned  by» 
the  canvassers,  and  that  some  mistake  occurred  somewhere  (wherd 

25 
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does  not  appear)  which  led  to  the  impression  among  some  l>ystand- 
ers  that  the  vote  was  announced  two  hundred  and  one. 

Secondly.  The  second  question  proposed  to  be  considered  was, 
whether,  if  the  vote  had  been  announced  two  hundred  and  one,  that 
circumstances  should  overcome  the  official  return,  which  reads  two 
hundred  and  ten.  Admitting,  then,  for  the  sake  of  the  argument, 
that  the  vote  was  announced  two  hundred  and  one;  suppose  a  chair-» 
man  of  a  board  of  canvassers  makes  an  incorrect  announcement;  ia 
it  the  duty  of  the  canvassers  to  return  the  vote  as  announced,  or  as  it 
actually  was  counted?  No  one  will  pretend  to  say  it  sRould  be 
returned  as  announced,  under  such  circumstances.  Which,  then,  i& 
the  higher  evidence  of  a  correct  vote?  the  official  return,  certified 
and  sworn  to  by  all  the  canvassers,  confirmed  by  the  recollection  of 
all  of  them  under  oath,  or  the  understanding  of  the  bystander  that 
the  chairman  of  the  board  made  an  announcement  which  varies 
with  the  official  return? 

I  confess  that  the  mere  statement  of  the  proposition  seems  to  me 
to  carry  with  it,  of  its  own  force,  the  inevitable  answer  that  the  offi- 
cial return  should  prevail.  And  I  should  not  have  spent  so  mucb 
care  and  time  in  preparing  this  report  if  it  did  not  appear  to  me 
that  there  really  was  some  danger  that  the  action  of  this  House 
might  wrong  both  the  sitting  member  and  itself,  through  an  honest 
difference  of  opinion  among  the  members  of  the  committee.  The 
report  has  been  prepared  in  no  spirit  of  advocacy  of  either  side  of 
the  issue,  but  in  the  hope  to  place  fairly  before  the  House  both 
sides  of  the  controversy  in  order  to  aid  it  in  an  intelligent  decisionJ 

An  official  return  ought  not  to 'be  set  aside  on  light  groundsJ 
While  the  Constitution  makes  this  House  the  exclusive  judge  of 
the  qualifications  of  its  members,  this  House  should  not  exercise 
that  right  arbitrarily,  but  is  bound  by  every  honest  and  fair  con- 
sideration to  give  a  true  expression  to  the  wishes  of  the  voters.  Cer- 
tain rules,  which  have  been  laid  down  by  the  courts  to  govern  cases 
of  this  kind,  the  ordinary  laws  of  evidence  and  established  legal 
principles,  are  binding  on  this  Legislature  in  the  examination  and 
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decision  of  these  cases,  notwithstanding  the  constitutional  privilege 
of  this  House  as  the  exclusive  judge  of  the  qualifications  of  its 
members.  Any  other  principle  would  introduce  confusion  and  urn 
<;ertainty,  disfranchise  the  people,  and  convert  the  Legislature  from 
ti  representative  body  of  the  people,  into  an  odious  partisan  machine. 

Your  committee  have  had  these  considerations  in  view  in  making 
this  report. 

It  ia  also  fair  to  state  that  contests  of  seats  should  not  be  unduly 
encouraged.  Of  course,  any  gentleman  who  is  fairly  elected  should 
receive  his  seat.  But  in  cases  of  great  doubt  and  uncertainty  the 
official  return  should  prevail.  These  contests  are  very  expensive  to 
the  State.  This  present  contest  has  already  cost  the  State  four  or 
five  hundred  dollars  in  fees  of  witnesses  alone.  A  way  is  provided 
by  statute  by  which  the  evidence  in  these  cases  may  be  taken  bef  oref 
the  county  judge,  where  the  contest  arises,  at  the  expense  of  thef 
contestants,  and  thus  the  fees  of  witnesses  may  be  saved  to  the 
State  and  the  evidence  reported  to  the  Legislature.  But  this  course? 
is  seldom  resorted  to.  Contestants  prefer  to  come  to  the  Legisla-* 
ture  and  have  their  expense  of  counsel  and  witnesses  paid  by  the 
State.  Moreover,  a  practice  appears  to  have  grown  up  of  allowing 
both  the  successful  and  the  unsuccessful  contestant  to  receive  their 
per  diem  allowance,  as  if  they  had  both  been  duly  elected.  With-* 
out  imputing  any  improper  motive  to  the  contestants  in  the  present 
t?ontest,  it  is  believed  that  this  practice  on  the  part  of  the  Legisla-* 
ture  has  sometimes  encouraged  contests  on  light  and  trivial  pre-" 
texts,  leading  to  large  expense  and  to  a  waste  of  time  and  energies 
of  the  Legislature.  It  has  not  been  unusual  for  contests  of  thisf 
kind  to  consume  the  whole  or  nearly  the  whole  of  the  legislative 
session.  In  the  present  case  the  committee  believe  they  have  used* 
till  the  dispatch  that  was  consistent  with  a  fair  and  impartial  exami-* 
nation  of  the  case;  some  of  their  number  having  been  engaged  on* 
other  important  committees  of  this  House,  and  others  having  been*^ 
called  away  from  their  duties  by  sickness  for  much  of  the  session. 

These  considerations  ate  suggested,  not  for  the  purpose  of  preju- 
dicing the  rights  or  interests  of  any  one  interested  in  the  case,  but 
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as  reasons  why  the  official  returns  should  not,  lightly  or  without 
some  urgent  necessity,  be  made  the  subject  of  a  contest;  and  why 
the  responsibility  should  be  thrown  as  much  as  possible  on  the  local 
boards  of  county  canvassers,  who,  from  their  proximity  to  the 
places  where  the  disputes  arise,  and  from  their  direct  responsibility 
to  the  constituencies  whose  rights  are  affected,  are  quite  as  likely 
to  form  correct  judgments  as  the  Legislature. 

The  adoption  of  the  following  resolution  is  respectfully  lecom- 
mended : 

"  Resolved,  That  William  J.  C.  Kennv  is  entitled  to  the  seat  now 
occupied  by  him  on  the  floor  of  this  House." 

Dated  February  19,  1861. 

Respectfully  submitted. 

GEOEGE  H.  FISHER. 

I  concur  in  the  foregoing  report,  dated  February  19,  1861. 

N.  HOLMES  ODELL. 

I  concur  in  the  foregoing  report,  dated  February  .19,  1861. 

CHARLES  J.  SAXE. 
Assembly  Documents,  1861,  No.  71. 

Assembly  Journal,  1861,  page  361. 

Repobt  of  Minority. 

AssBMBLY  Chamber,  February  20,  1861. 

Mr.  Finch,  from  a  mincrrity  of  the  committee  on  privileges  and 
elections,  to  which  wm  referred  the  petition  of  Lewis  Hopps,  claim-» 
ing  the  seat  now  occupied  by  Wm.  J.  C.  Kenny,  reported  in  writing 
favorably  and  by  resolution,  which  report  was  laid  on  the  table  an<J 
ordered  printed,  which  was  as  follows,  to  wit: 

Ix  Assembly,  February  20,  1861. 

Report  of  the  Minority  of  the  Committee  on  Privileges 
AND  Elections^  on  the  Petition  of  Lewis  Hopps,  Claiming 
THE  Seat  now  Occupied  by  William  J.  C.  Kenny. 

The  undersigned,  two  of  the  committee  of  the  Assembly  on  privi-^ 
leges  and  elections,  to  which  was  referred  the  petition  of  Lewifi^ 
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Hopps,  claiming  that  he  is  entitled  to  the  seat  in  this  Assembly  now 
occupied  by  the  Hon.  W.  J.  C.  Kenny,  report:  That  they  have 
carefully  examined  the  case,  have  taken  the  testimony  of  a  large 
number  of  witnesses,  and  find  the  following  facts,  to  wit: 

By  the  returns  from  the  several  election  districts,  at  the  county 
clerk^s  office,  it  appears  that  said  Kenny  is  elected  over  said  Hopps, 
by  a  majority  of  seven  votes,  Kenny  receiving  one  thousand  nine 
hundred  and  sixty-nine,  and  Hopps,  one  thousand  nine  hundred  and 
sixty-two;  by  the  same  returns,  it  appears  that  in  the  sixth  election 
district  of  the  seventh  ward,  Kenny  receiving  two  hundred  and  ten 
votes,  and  Hopps  receiving  two  hundred  and  seventy-three  votes. 
And  the  undersigned  find,  that  at  the  close  of  the  canvass,  the  chair- 
man of  the  board  of  canvassers  in  said  sixth  district,  made  public 
proclamation  that  said  Hopps  received  two  hundred  and  seventy- 
three  votes,  and  said  Kenny,  two  hundred  and  one  votes,  and  that 
this  ifi  the  correct  number  of  votes  received  by  said  persons  re- 
spectively. That  the  returns  from  all  of  the  other  election  districts 
in  said  Assembly  districts  are  admitted  to  be  correct,  and  Lewis 
Hopps  is  thus  elected  member  of  Assembly  from  the  fourth  As- 
sembly district  of  the  city  of  New  York,  by  a  majority  of  two  vote^ 
over  the  said  W.  J.  C.  Kenny. 

As  a  further  fact,  conclusive  to  our  minds  that  Hopps  is  elected, 

« 

we  find  that  the  whole  vote  polled  in  said  sixth  election  district,  id 
five  hundred  and  ninety-one,  of  which  number  Hopps  received  two 
hundred  and  seventy-three,  Kenny  two  hundred  and  one,  Mc- 
Cauley  forty-seven,  O'Shea,  twenty-nine,  scattering,  forty-one;  but) 
the  official  returns  in  the  clerk's  office  show  two  hundred  and  ten 
votes  for  Kenny,  and  only  thirty-two  scattering. 

The  undersigned,  therefore,  reconmiend  to  this  honorable  body 
the  adoption  of  the  following  resolution: 

Resolved,  That  Lewis  Hopps,  of  New  York,  is  entitled  to  thef 

seat  in  this  Assembly  now  occupied  by  William  J.  C.  Kenny. 

M.  FINCH. 

C.  E.  BIRDSALL. 
Assembly  Documents,  1861,  No.  72. 

Assembly  Journal,  1861,  page  364. 
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Special  Order. 

Assembly  Chamber,  March  2,  1861. 

Mr.  Finch  offered  for  the  consideration  of  the  House,  a  resoln-^ 
tion  in  the  words  following,  to  wit: 

Resolved,  That  the  contested  election  case  of  Lewis  Hopps,  claim* 
ing  the  seat  occupied  by  Wm.  J.  C.  Kenny,  be  made  a  special 
order  for  Wednesday  next,  at  12  o'clock,  M. 

Mr.  Speaker  put  the  question,  whether  the  House  would  agree  to 
said  resolution  and  it  was  determined  in  the  affirmative,  two-thirds 
of  all  the  members  present  voting  in  favor  thereof. 

Assembly  Journal,  1861,  page  458. 

Reports  Considered. 

Assembly  Chamber,  March  6,  1861. 

The  House  then  proceeded  to  the  consideration  of  the  special 
order,  being  the  reports  from  the  majority  and  the  minority  of  the 
committee  on  privileges  and  elections  on  the  petition  of  Lewi^ 
Hopps,  claiming  the  seat  in  the  Assembly  now  occupied  by  W.  J,  Ci 
Kenny. 

Mr.  Fish  moved  that  the  privileges  of  the  floor  be  granted  to 
Lewis  Hopps,  pending  the  consideration  of  the  special  order. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  M 
said  motion  'and  it  was  determined  in  the  affirmative. 

Seat  Awarded  to  Wm.  J.  C.  Kenny. 

The  question  being  upon  the  adoption  of  the  resolution  offered  by 
the  majority  of  the  committee  in  the  words  following,  to  wit: 

Resolved,  That  W.  J.  C.  Kenny  is  entitled  to  the  seat  now  occu- 
pied by  him  on  the  floor  of  this  House. 

Mr.  Speaker  then  put  the  question  whether  the  House  would 
agree  to  said  resolution  and  it  was  determined  in  the  affirmative. 

Ayes,  81.     Noes,  5. 

Assembly  Journal,  1861,  page  458. 
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Case  of  Henry  Arcularius  and  Dennis  HoCabe. 

Sixteenth    District^    County    of    New    York  —  Petition 

Presented. 

Assembly  Chamber,  Jamiary  1,  1861. 

Mr.  Birdsall  presented  the  memorial  of  Dennis  McCabe,  claiming 
to  have  been  elected  a  member  of  Assembly  for  the  sixteenth 
Assembly  district  of  the  county  of  New  York,  instead  of  Mr. 
Arcnlarius,  which  was  laid  on  the  table. 

Assembly  Journal,  1861,  page  5. 

Assembly  Chamber,  January  8,  1861. 

On  motion  of  Mr.  Birdsall, 

Resolved,  That  the  memorial  of  Dennis  McCabe,  claiming  the 
seat  now  held  by  Mr.  Arcularius,  be  taken  from  the  table,  and 
referred  to  the  committee  on  privileges  and  elections. 

Assembly  Journal,  1861,  page  58. 

Report  of  Committee  Adverse  to  Mr.  McCabe. 

Assembly  Chamber,  February  21,  1861. 

Mr.  Finch  from  the  majority  of  the  committee  on  privileges  and 
elections,  to  which  was  referred  the  petition  of  Dennis  McCabe,  for 
the  seat  now  occupied  by  Henrj'-  Arcularius,  reported  in  writing 
adversely  thereto. 

On  motion  of  Mr.  .Birdsall,  the  report  was  laid  on  the  table. 

Assembly  Journal,  1861,  page  373. 

Eeport  Taken  Ii-rom  the  Table  —  I^Iade  Special  Order. 

Assembly  Chamber,  March  6,  1861. 

Mr.  Pierce  moved  to  take  from  the  table  the  majority  report  of 
the  committee  on  privileges  and  elections,  on  the  petition  of  Dennis 
McCabe,  claiming  the  seat  occupied  by  Henry  Arcularius. 

Mr.  Speaker  put  the  question,  whether  the  House  would  agree 
to  said  motion,  and  it  was  determined  in  the  affirmative. 
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Mr.  Benedict  moved  to  postpone  the  further  consideration  of 
the  question  until  Friday  evening,  March  15th,  at  half  past  seven 
o'clock,  and  that  a  session  of  the  House  be  held  at  that  time. 

Mr.  Speaker  put  the  question,  and  it  was  determined  in  the 
affirmative. 

Ass^nbly  Journal,  1861,  pages  477,  478. 

Report  Adopted  —  Henry  Arcularius  x\warded  Seat. 

Assembly  Chamber,  March  15,  1861. 

Special  Order  —  Consideration  of. 

The  House  then  proceeded  to  the  consideration  of  the  special 
order,  being  the  report  of  the  majority  of  the  committee  on  privi- 
leges and  elections,  on  the  petition  of  Dennis  McCabe,  for  the 
aeat  occupied  by  Henry  Arcularius,  in  the  words  following: 

Report  of  Majority  of  Committee. 

A  majority  of  the  committee  on  privileges  and  elections,  to 
which  was  referred  the  memorial  of  Dennis  McCabe,  claiming  to 
be  entitled  to  the  seat  now  occupied  in  the  Assembly  by  Hon. 
Henry  Arcularius,  beg  leave  respectfully  to  report: 

That  the  claim  of  said  McCabe  to  the  seat  of  said  Arcularius  is 
founded  on  the  fact  alone  that  the  returns  from  the  first  election 
district  of  the  twelfth  ward  of  the  city  of  N^ew  York  was  illegal, 
and  should  have  been  rejected,  because  the7*e  toere  only  two  can- 
vassers present  at  the  counting  of  the  votes  of  said  district,  and  the 
returns  were  signed  by  only  two  canvassers,  whereas  the  law  re- 
quires three  canvassers  to  be  present  to  form  a  board  and  to  count 
the  votes. 

Your  committee  find  that  thei'e  were  three  canvassers  for  said 
district  duly  appointed,  but  that  only  two  of  them  were  present  at 
any  time  after  the  closing  of  the  polls  and  during  the  canvass  of  the 
votes,  and  that  only  two  canvassers  signed  the  returns  from  the 
said  election  district,  and  that  the  late  reqvires  three  canvassers 
to  form  a  board  and  to  canvass  the  votes. 

It  is  admitted  that  the  votes  of  this  district,  the  first  election  dis- 
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trict  of  the  twelfth  ward,  elect  ArculariuSy  and,  if  rejected,  McCabe 
is  elected. 

Your  committee  deem  it  within  their  province  to  go  belnnd  all 
retumSy  and  ascertain  the  will  of  the  electors  as  expressed  by  the 
votes  cast,  overlooking  mere  informalities  and  irregularities;  and, 
therefore,  in  the  absence  of  any  fraud  in  fact,  they  conclude  that 
they  cannot  reject  the  votes  given  in  this  election  xiistrict  for  the 
only  alleged  reason  that  three  canvassers  were  not  present  to  form 
a  board,  nor  at  any  time  during  the  canvass  of  the  votes.  We 
therefore  recommend  the  adoption  of  the  following  resolution : 

Henby  Arcularitjs  Eetains  His  Seat. 

Resolvedy  That  Dennis  McCabe  is  not  entitled  to  the  seat  in  this 
Assembly  now  occupied  by  Henry  Arcularius. 

Pending  the  question  on  the  adoption  of  the  resolution, 

Mr.  McDermott  moved  that  Dennis  McCabe  be  admitted  to  the 
privileges  of  the  floor  during  the  discussion  thereof. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
said  motion,  and  it  was  determined  in  the  affirmative. 

Debate  was  had  thereon,  when  the  Speaker  put  the  question 
whether  the  house  would  agree  to  said  resolution,  and  it  was  de- 
termined in  the  affirmative. 

Assembly  Journal,  1861,  pages  577,  578. 


Case  of  Joseph  Shook  and  0.  VL.  Hnngerford. 

Second  Assembly  District,  Albany  County  —  Petition  of 

Joseph  Shook  Presented. 

Assembly  Chamber,  January  4,  1865. 

Mr.  Stanford  presented  a  petition  of  Joseph  Shook,  of  Albany 
county,  second  Assembly  district,  contesting  seat  of  O.  M.  Hnn- 
gerford,  which  was  referred  to  committee  on  privileges  and  elec- 
tions. 

Assembly  Journal,  1865,  page  28. 
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Committee  Authoeized  to  Send  foe  Peesons  and  'Papees. 

Assembly  Chambee,  January  19,  1865. 

On  motion  of  Mr.  Gleason, 

Resolved^  That  the  committee  on  privil^es  and  elections  of  this 
House,  to  which  was  referred  the  petition  of  Joseph  Shook,  claim- 
ing the  seat  now  occupied  by  O.  M.  Hungerford,  be  authorized  to 
send  for  persons  and  papers. 

Assembly  Journal,  1865,  page  102.  • 

Rbpoet  op  Majoeity  of  Committee. 

Assembly  Chambee,  April  6,  1865. 

Mr.  Angel  and  Mr.  Edwards,  from  the  committee  on  privileges 
and  elections,  to  which  was  referred  the  petition  of  Josegh  Shook, 
that  he  may  be  awarded  the  seat  now  occupied  by  Hon.  O.  M. 
Hungerford,  reported,  in  writing. 

Mr.  Gleason,  from  the  same  committee  reported,  in  writing,  ar- 
riving at  the  same  conclusions. 

I'ei'Oet  of  the  AIajobity  of  the  Committee  on  Peivileges 
AND  Elections^  on  the  Contested  Seat  in  the  Second  As- 
sembly DisTEicT  of  Albany  County. 

Report  of  Messrs.  Angel  and  Edwards. 

The  undersigned  members  of  the  committee  on  privileges  and 
elections,  respectfully  report: 

That  we  have  heard  the  proofs  and  allegations  of  the  parties  in 
relation  to  the  contested  seat  occupied  by  the  Hon.  Oliver  M. 
Hungerford,  a  member  of  this  House,  representing  the  second 
Assembly  district  of  Albany  county,  and  whose  seat  is  claimed  by 
Joseph  Shook,  and  herewith  submit  the  following  facts  and  con- 
clusions. 

By  the  certificate  of  the  county  canvassers,  it  is  stown  that 
Oliver  M.  Hungerford  received  two  thousand  seven  hundred  and 
sixty-one  votes,  and  Joseph  Shook  received  two  thousand  seven 
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hundred  and  thirty-two  votes,  thus  electing  Mr.  Hnngerford  by 
twenty-nine  votes. 

The  claim  of  Mr.  Shook  to  the  seat  occupied  by  Mr.  Hungcrf  ord, 
is  based  upon  two  grounds. 

First.  Illegal  votes  that  were  given  for  the  sitting  member; 
irregularities  in  the  canvass  of  the  votes  by  which  he  was  deprived 
of  votes  that  were  cast  for  him,  and  the  rejection* of  soldiers'  bal- 
lots that  should  be  counted  and  allowed  in  his  favor. 

Second.  That  at  the  poll  of  the  western  district  of  the  ninth 
ward  in  the  city  of  Albany,  the  republican,  or  union  electors  of  the 
district,  were,  many  of  them,  prevented  from  voting  by  a  combina- 
tion of  lawless  men,  who  obstructed  the  polls,  assaulted  and  beat 
persons  attempting  to  vote,  and  drove  away  from  the  place  of  vot- 
ing, by  threats  and  violence,  a  number  more  than  sufficient  to  have 
changed  the  result  and  elected  the  contestant. 

In  relation  to  the  first  point  stated,  we  find  from  the  evidence 
the  following  facts: 

By  the  return  of  the  inspectors  of  the  western  district  of  the 
ninth  ward  of  the  city  of  Albany,  it  appears  that  Mr.  Hungerf  ord 
received  in  that  district  four  hundred  and  thirty-five  votes,  and  Mr,  ^ 
Shook  received  one  hundred  and  forty-nine. 

The  ballots  used  by  the  two  opposing  parties  were  printed  on 
paper  of  different  colors,  the  democratic  tickets  being  printed  on   , 
yellow  paper,  and  the  union  tickets  on  white. 

In  canvassing  the  votes  the  inspectors  found  over  forty  tickets 
of  the  yellow  paper  with  the  names  of  the  union  candidates  pasted 
on  over  the  names  of  the  democratic  candidates  inside  the  ballot. 
On  two  of  the  Assembly  tickets  of  this  kind,  the  name  of  Mr. 
Shook  had  become  loosened  after  being  pasted,  but  were  found 
inside  the  ballot  when  the  same  was  opened.  These  ballots,  evi- 
dently intended  for  Shook,  were  allowed  to  and  counted  for  Hun- 
gerford,  and  form  a  part  of  his  aggregate  vote.  (See  evidence  of 
Stremple,  page; — .) 
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These  two  votes,  deducted  from  Hungerford's  aggregate  vote, 
reduce  the  number  to  two  thousand  seven  hundred  and  fifty-nine, 
and  added  to  Shook's,  increase  his  to  two  thousand  seven  hundred 
and  thirty-four. 

The  vote  of  Willis  Van  Wagoner  was  received  at  the  poll  of 
the  eastern  district  of  this  ward,  and  counted  for  Mr.  Hungerford. 
The  evidence  shows  conclusively  that  he  was  not  a  resident  of  the 
district  nor  of  the  county,  but  was  then  residing  in  the  county  of 
Schoharie.  (See  printed  testimony,  pages  —  and  — .)  Th^s 
vote,  deducted,  leaves  the  aggregate  of  Hungerford's  vote  two 
thousand  seven  hundred  and  fifty-eight. 

The  vote  of  John  Titus  was  also  given  at  this  poll  for  Hunger- 
ford  Tinder  similar  circumstances,  he  being  at  the  time  a  resident 
of  another  district.  (See  testimony,  page  — .)  Deducting  this 
vote  leaves  the  aggregate  of  Hungerford's  vote  at  two  thousand 
«even  hundred  and  fifty-seven. 

The  vote  of  Charles  Lewis,  a  soldier,  was  cast  at  the  poll  of  the 
lower  district  of  the  ninth  ward  by  Mayor  Perry.  This  vote  is 
objected  to  by  the  contestant  on  the  ground  that  Lewis  w»s  not  a 
resident  of  the  ward  when  he  enlisted.  From  the  evidence  of  the 
mayor  this  fact  seems  apparent;  but  as  there  is  no  proof  of  the 
person  for  whom  he  voted,  no  deduction  of  the  vote  can  be  safely 
made. 

Thomas  B.  Laraway  voted  for  Mr.  Hungerford  in  the  western 
<listrict  of  the  tenth  ward,  giving  his  residence  at  the  alms-house 
in  that  district.  The  clerk  of  the  alms-house,  called  as  a  witness, 
testifies  that  no  such  man  as  Tliomas  B.  Laraway  resides  at  the 
alms-house,  or  was  ever  there  as  a  pauper  or  otherwise,  or  is  known 
there.  This  man  was  registered  as  at  the  alms-house,  and  having 
given  a  false  answer  as  to  his  place  of  residence,  the  presumption 
arises  that  he  was  not  a  voter,  and  the  vote  is  fraudulent  and  should 
be  cast  out.     (See  testimony,  pages  283  and  321.)     Deducting  this 
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vote,  leaves  Hungerford's  aggregate  two  thousand  seven  hundred 
and  fifty-six. 

In  the  western  district  of  the  tenth  ward  seventeen  paupers  from 
the  county  alms-house  were  hrought  to  the  polls  and  voted  the 
democratic  ticket,  and  for  Mr.  Hungerford.  It  is  admitted  by 
the  stipulation  of  the  parties  that  but  five  of  these  voters  were  sent 
to  the  alms-house  from  the  tenth  ward,  or  were  residents  of  that 
ward  when  sent  there,  and  that  the  remainder  came  from  other 
towns  and  wards.  Of  course,  these  last-named  voters  had  acquired 
no  residence  in  the  tenth  ward,  by  virtue  of  being  kept  at  the  alms- 
hoxifle  at  public  expense,  and  they  were  not  legal  voters  in  the  tenth 
ward.  Twelve  of  these  votes  are  already  illegal,  and  being  de- 
ducted from  Hungerford's  vote,  leaves  it  at  two  thousand  seven 
hundred  and  forty-four. 

On  comparing  the  ballots  given  and  received  at  the  poll  of  the 
western  district  of  the  ninth  ward,  six  or  seven  democratic  votes 
were  found  with  a  pencil  mark  drawn  across  the  name  of  Mr.  Hun- 
gerford and  the  name  of  Mr.  Shook  written  in.  These  ballots 
were  not  allowed  to  either  party,  for  the  alleged  reason  that  the 
name  of  Mr.  Hungerford  was  not  entirely  obliterated,  and  could 
be  read.  There  can  be  no  question  but  that  these  votes  were  in- 
tended and  actually  cast  for  Mr.  Shook,  and  should  have  been  al- 
lowed and  canvassed  to  him.  Adding  six  of  these  votes  to  the 
vote*  of  Mr.  Shook,  and  the  two  pasted  tickets  heretofore  referred 
to,  A&d  deduct  from  Hungerford's  vote,  increase  the  vote  of  Mr. 
Shook  to  two  thousand  seven  hundred  and  forty. 

James  Parrot,  an  elector  6f  the  western  district  of  the  ninth 
ward,  held  and  offered  to  the  inspectors  ten  soldiers'  votes  that  had 
been  directed  and  delivered  to  him.  Two  of  the  votes  were  opened 
by  the  inspectors  and  deposited  in  the  box.  The  other  eight  votes 
were  refused  by  the  inspectors,  for  the  alleged  reason  that  they  were 
not  registered,  and  Parrot  was  directed  to  procure  the  necessary  aifi- 
davits.  This  was  done  by  him,  and  on  returning  to  the  polls  he 
attempted  again  to  deposit  these  ballots.     In  this  attempt  he  was 


398         Cases  of  Contested  Elections  to  Seats  in  the 

defeated  by  persons  who  blocked  the  polls  and  drove  him  away,  and 
kept  him  from  reaching  the  place  of  voting  by  force  and  violence. 
The  witness  produced  the  ballots  and  envelopes,  with  the  proper 
power  of  attorney  inclosed,  before  the  committee,  and  each  envelope 
contained  a  vote  for  Mr.  Shook.  It  was  proven  to  the  entire  satis- 
faction of  the  undersigned  that  these  soldiers  were  all  legal  voters  in 
the  western  district  of  the  ninth  ward,  and  were  not  in  the  State 
on  the  day  of  election. 

These  facts  present  a  new  question  in  the  history  of  our  election 
contests.  We  have  no  precedent  for  determining  this  question,  inas- 
ipuch  as  no  state  of  circumstances  has  ever  before  existed,  under 
which  the  question  could  possibly  arise.  Ordinarily,  votes  not  de- 
posited in  the  ballot-box,  are  not  counted  for  the  party  claiming 
them,  on  the  ground  of  the  uncertainty  of  the  evidence  as  to  the 
actual  intentions  of  the  voter,  and  what  might  have  been  the  result 
had  his  vote  been  actually  cast.  In  the  case  of  Low  and  Niven  in 
the  Senate,  Judge  Folger,  in  his  reports  remarks,  in  relation  to  those 
who  have  offered  and  been  prevented  from  voting,  "  the  power  of 
changing  their  vote  remains  with  them  until  it  has  passed  into  the 
box,  and  we  cannot  assume  that  such  power  would  not,  in  some 
cases,  be  exercised."     (Senator  Folger's  report,  page  37.) 

This  reason,  which  is  conceded  to  be  sound  in  relation  to  a  vote 
offered  by  the  elector  in  person,  could  not  apply  to  the  case  of  a 
soldier's  vote,  under  the  law  of  this  State,  in  conformity  with  which 
it  is  offered.  Although  not  deposited  in  the  box,  it  had  left  tJie 
hands  of  the  elector,  beyond  his  recall  or  power  to  change  or  alter  it. 
He  had  done  all  that  he  was  required  lo  do,  or  could  do,  to  exercise 
his  rights,  and  there  is  no  chance  for  mistake,  nor  any  doubt  as  to 
the  party  for  whom  he  intended  to  vote.  The  ballots,  with  the 
power  of  attorney  that  accompanied  them,  were  preserved  and  pre- 
sented to  the  committee,  and  in  our  hands  are  now  in  the  custody 
and  under  the  control  of  the  House. 

Somewhat  analogous  to  the  principle  we  would  apply  to  these 
votes,  is  the  practice  of  the  British  Parliament,  cited  by  Senator 
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Folger,  in  his  report,  above  referred  to,  wherein  he  says,  "the 
parliamentary  committees  exercise  the  power  of  adding  to  the 
poll  legal  votes  which  have  been  tendered  and  rejected.  This,  how- 
ever, is  under  a  system  of  viva  voce  voting.  The  voter  approaches 
the  polling-booth,  and  the  very  tender  of  his  vote  is  an  announce- 
ment of  how  he  votes."  And  in  many,  if  not  in  most  or  all  cases, 
the  name  of  the  voter  is  recorded  upon  the  poll-books  by  the 
receiving  officer,  with  the  name  of  the  person  for  whom  he  votes; 
and  in  some  way,  by  some  mark  or  designation,  it  is  manifested 
that  his  vote  is  not  to  be  counted  in  arriving  at  the  result,  until 
the  question  is  settled  of  his  right  to  vote.  But  there  stands 
upon  the  record  all  that  is  needed  to  make  a  perfect  vote  as  soon  as 
that  question  is  put  at  rest,  the  name  of  the  voter  and  that  of  the 
candidate  of  his  expressed  choice.  There  needs  no  further  act  on 
the  part  of  the  voter  or  receiver  of  votes  to  make  clear  the  will  and 
intent  of  the  voter.  This  must  be  the  reason  of  the  power  exercised 
in  England  to  add  to  the  poll  "  tendered  votes."  And  in  one  case  it 
would  seem,  that  the  tendered  and  rejected  vote  was  not  added  to 
the  poll,  though  ascertained  to  be  legal,  because  the  voter  "  did  not 
declare  his  preference;  he  ought  to  have  declared  for  whom  he 
voted."    C' Leominster  case,  1,796,  2  Peekwell,  168.") 

Thus  it  seems  to  be  settled,  that  in  cases  of  voting  by  ballot,  and 
by  a  viva  voce  vote,  different  rules  are  applied  and  different  results 
prevail;  and  yet,  in  both  cases,  the  rule  has  reference  solely  to  the 
will  and  intention  of  the  voter.  In  the  case  of  voting  by  ballot,  the 
vote  is  not  counted,  for  the  reason  that  the  voter  has  in  no  satisfac- 
tory way  declared  his  final  intention,  and  the  possibility  of  a  change 
in  his  determination  before  his  vote  reaches  the  ballot-box,  and  is 
still  under  his  control.  In  the  case  of  viva  voce  voting,  the  vote  is 
allowed,  because  the  intention  of  the  voter  is  declared,  and  his  vote 
placed  beyond  the  power  of  being  changed  or  recalled. 

In  the  case  we  are  considering  the  soldier  is  in  the  position  of  the 
voter  who  declares  his  preference  viva  voce,  so  far  as  the  rules  gov- 
erning his  case  are  concerned.  He  has  declared  his  preference  in 
writing,  which  admits  of  no  possibility  of  mistake, —  has  given  his 
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friend  a  power  of  attorney  to  cast  his  vote,  and  has  placed  the  ballot 
beyond  his  power  of  recall,  or  change  of  intention.  The  same  rea- 
smtj  therefore,  that  allows  "  tendered  votes,"  when  given  viva  voce 
to  be  added  to  the  poll,  applies  with  far  greater  force  to  the  soldier's 
ballot,  under  onr  statute  on  that  subject.  We  are  clearly  of  the 
opinion  that  those  eight  votes  should  be  allowed  to  and  counted  for 
Mr.  Shook,  which  would  increase  his  a^regate  to  two  thousand 
seven  hundred  and  forty-eight 

Joseph  Artels,  an  elector,  residing  in  the  middle  district  of  the 
tenth  ward,  voted  for  Mr.  Shook  in  the  western  district  of  that  ward, 
for  the  reason,  as  he  alleged,  that  he  was  registered  in  the  western 
district  and  not  in  the  other.  Although  a  legal  voter  at  the  place  of 
his  residence,  it  is  conceded  that  he  did  not  reside  in  the  western 
difrtriet,  and  under  the  requirements  of  the  Constitution,  his  vote 
in  that  district  was  illegal,  and  should  be  deducted.  This  leaves  the 
aggregate  vote  of  Mr.  Shook  at  two  thousand  seven  hundred  and 
forty-seven. 

Objection  was  made  by  the  sitting  member  to  the  vote  of  Stephen 
W.  Thatcher,  cast  in  the  town  of  Knox.  It  is  contended  that 
Thatcher  was  not  of  the  age  of  twenty-one  years,  and  not  a  legal 
voter.  From  the  declarations  of  Thatcher,  this  would  seem  to  be 
the  case,  but  it  is  not  proven  to  the  satisfaction  of  the  undersigned 
for  whom  he  voted.  He  voted  a  yellow  ticket,  but  the  proof  that  it 
was  one  that  had  been  pasted,  and  was  for  Shook  instead  of  Hunger- 
ford,  comes  short  of  establishing  that  fact;  and  as  he  was  not  called 
to  state  how  it  was,  the  matter  is  too  uncertain  to  disturb  the  return 
in  that  respect. 

From  the  foregoing  facts  and  conclusions  the  following  result  is 
deduced : 

Number  of  votes  cast  and  that  should    be  allowed  to    Joseph 

Shook 2,747 

To  O.  M.  Hungerford 2,744 

Majority  for  Shook a 
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Joseph  Shook  is>  -therefore,  entitled  t?o  his  seat  by  bfftiiig  i!6ceivedi 
the  greatest  numVir  of  legal  votes  casrt  at  the  election  in  Novembeir 
last. 

Second,  B«t  another  and  important  question  is  raised  under  the 
second  head  of  the  case,  made  by  the  contestant.    On  this  point  the 
proof  is  cl«r  and  overwhelming.    It  appears  that  from  the  opening 
of  the  poHs  in  the  morning,  an  organized  band  of  lawless  men  com-* 
bined  to  obstruct  the  polls,  and  to  prevent  union  voters  or  those  hav- 
ing white  tickets  from  approaching  the  place  of  voting.    On  everyr 
attempt  to  approach  the  polls,  if  they  were  discovered  to  have  white 
tickets,  they  were  crowded  back  and  driven  away  by  force  and  vio- 
lence, and  many  of  them  were  assaulted  and  beaten  in  a  cruel  and 
outrageous  manner.     Some  were  seized  by  the  neck,  their  ballots 
taken  from  them  and  destroyed,  and  the  voter  driven  from  the  polls. 
The  leaders  of  these  disturbers  of  the  peace  were  acting  under  the 
direct  authority  of  the  inspectors  of  election,  under  pretense  of  an' 
appointment  as  special  constables,  and  in  the  presence  of  the  mayor ;( 
and    some    members    of    the  police  force  under    his    command, 
claimed    authority  superior  to  theirs,  and  threatened  them  with 
violence  if  they  attempted  to  interfere.    It  was  openly  proclaimed 
by  these  men  that  no  union  votes  should  be  polled  on  that  occa-* 
sion  at  that  place,  while  every  facility  was  afforded  to  those  yoU 
ing  the  yellow  or  democratic  ticket.    It  does  not  appear  that  a  single 
democratic  elector  who  desired  to  vote  failed  of  an  opportimity  to  do 
so.     On  the  other  hand,  forty-seven  persons  were  called  as  wit-' 
nesses,  who  testified  that  they  went  to  the  place  of  election  to  vote, 
prepared  with  tickets,  and  desiring  and  intending  to  vote  the  union 
ticket  and  for  Mr.  Shook.    All  of  these  witnesses  testified  that  theyi 
were  kept  away  from  the  polls  and  prevented    from  voting  by 
violence  and  threats.     Aside  from  the  danger  attending  the  effort 
to  vote,  they  found  it  physically  impossible  to  reach  the  polls.     A 
crowd  of  excited  and  boisterous  men,  acting  in  concert,  shut  up  the 
approaches  to  the  ballot-box,  and  whenever  and  as  often  as  unioni 
voters  came  near  the  place  where  the  votes  were  received,  a  rush 
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was  made  by  the  crowd  and  the  whole  mass  carried  away,  and  often; 
into  the  street.  The  place  of  voting  was  in  a  room  in  the  rear  of  w 
comer  grocery,  separated  only  by  a  partition  through  which  a  doon 
communicated  with  the  common  drinking  room,  where  liquor  .was 
freely  sold  and  drank  during  the  day,  and  the  votes  were  takeni 
through  a  window  on  the  sidewalk.  This  gave  ample  room  and 
opportt^nity  for  the  exercise  of  the  brutal  instincts  of  the  leaders  of 
this  outrage,  and  the  evidence  presents  a  sickening  detail  of  a  trans^ 
action  that  reflects  deep  disgrace  on  those  who  were  engaged  in  the 
performance,  and  on  the  public  authorities  by  whom  it  was  per- 
mitted, and  especially  on  those  by  whom  it  has  been  suffered  to  go 
so  long  unpunished. 

It  is  also  already  evident  from  the  evidence  that,  in  all,  more  than 
one  hundred  persons  were  prevented  from  voting  at  this  poll,  by  the 
means  described,  and  that  a  sufficient  number  were  thus  deterred 
from  exercising  their  right  of  suffrage  to  have  changed  the  result, 
even  had  the  majority  of  Mr.  Hungerford  been  many  times  the 
number  declared  by  the  board  of  county  canvassers. 

It  is  not  claimed  that  these  votes  can  be  counted  for  Mr.  Shook; 
but  it  is  insisted  that  the  scenes  of  disorder  and  violence  which  pre- 
vailed at  the  poll  of  the  western  district  of  the  ninth  ward  was  of 
such  a  character  as  to  render  the  election  in'  that  district  void,  and 
require  that  the  entire  vote  be  thrown  out. 

In  this  opinion  the  undersigned  fully  concur.  •  The  evidence  shows 
one  of  the  most  disgraceful  and  ruffianly  transactions  ever  indulged 
in  on  a  similar  occasion^  by  any  people  claiming  to  be  civilized,  or 
possessing  any  regard  for  law  and  good  order.  That  such  a  trans- 
action could  have  taken  place  within  the  limits  of  a  city  like  this, 
and  in  the  presence  of  the  mayor  of  the  city,  with  an  ample  police 
force  under  his  control,  is  not  only  amazing,  but  highly  calculated 
to  produce  alarming  suspicions  of  complicity  in  the  public  authori- 
ties in  an  event  so  much  to  be  deplored.  The  whole  transaction 
deserves  to  be  rebuked  in  a  manner  that  shall  be  a  warning  to  all 
who  may  be  disposed  to  indulge  in  like  proceedings.     These  lawless 
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men  should  be  taught  the  lesson,  that  when  they  attempt  to  control 
elections  by  such  means,  there  is  a  power  that  can  and  will  correct 
the  evil  they  would  do,  and  that  they  cannot  profit  by  any  success 
achieved  under  such  circumstances. 

It  is  fortunate  that  the  legal  proposition  involved  in  this  branch 
of  the  case  has  been  adjudicated  and  settled.  An  examination  of 
the  following  authorities  is  conclusive  as  to  the  power  and  duty  of 
this  body  to  pronounce  the  election  in  the  western  district  of  the 
ninth  ward  in  the  city  of  Albany  void,  on  the  ground  that  the  elec- 
tion was  interfered  with  by  force,  Bud  was  not  free.  Law  and 
Practice  of  Legislative  Assemblies,  p.  67;  Report  of  Contested  Elec- 
tions by  Gushing,  p.  148. 

If  this  view  of  the  case  be  correct,  there  can  be  no  question  as  to 
the  right  of  the  contestant,  Joseph  Shook,  to  the  seat  now  occupied 
by  Mr.  Hungerford,  and  the  duty  of  this  House  to  secure  to  him 
that  right,  and  to  vindicate,  at  the  same  time,  the  right  of  every  cit- 
izen to  the  safe,  convenient  and  peaceable  exercise  of  his  duty  as  an 
elector. 

The  undersigned  feel  gratified  in  being  able  to  state  that  the 
proofs  in  the  case  in  no  manner  implicate  the  sitting  member  in 
any  of  the  disgraceful  transactions  that  resulted  in  securing  his 
election.  It  is  his  misfortune  to  have  been  supported  by  such 
friends;  but  he  will  carry  with  him  in  his  retirement  from  this 
body,  not  only  our  respect,  but  our  sympathy  for  the  unfortunate 
situation  in  which  he  is  placed. 

The  undersigned  recommend  the  adoption  of  the  following  reso- 
lutions: 

Resolved,  That  the  election  held  in  the  western  district  of  the 
ninth  ward  of  the  city  of  Albany,  on  the  8th  day  of  November  last^ 
is  hereby  declared  void,  in  consequence  of  the  freedom  thereof 
being  interfered  with  by  violence  to  such  an  extent  as  to  disfran- 
chise a  large  proportion  of  the  electors  residing  in  said  district 

Resolvedj  That  Jacob  Shook  by  the  greatest  number  of  legal 
votes  cast  was  duly  elected  a  member  of  the  Assembly  from  the 
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second  district  of  Albany  county,  on  the  8th  day  of  November  lasty 

and  is  entitled  to  tlie  seat  now  occupied  by  the  Hon.  Oliver  M. 

Hungerford. 

All  of  which  is  respectfully  submitted. 

W.  P.  ANGEL. 
E.  EDWARDS. 


Report  of  Mr.  Gleason. 

To  the  Assembly  of  the  State  of  New  York: 

/ '  The  undersigned,  from  the  committee  on  privileges  and  elections 

of  this  body,  to  which  was  referred  the  petition  of  Joseph  Shook, 
of  the  town  of  Guilderland,  county  of  Albany,  praying  for  the  rea- 
sons therein  set  forth,  that  he  might  be  declared  elected  and  entitled 
to  a  seat  in  this  body  from  the  second  Assembly  district  of  the 
county  of  Albany,  in  the  place  of  Oliver  M.  Hungerford,  now  oc- 
.  i  cupying  said  seat,  respectfully  reports: 

'   '  The  evidence  adduced  upon  this  investigation  by  the  contestant 

and  the  sitting  member  may  be  considered  under  two  general  heads: 

First.  Evidence  relating  to  illegal  or  improper  votes  cast  and 
to  irregularities  or  informalities  in  the  canvass  and  return  thereof. 

Second.  Evidence  relating  to  the  alleged  riot  or  tumult  at  the 
polls  in  the  western  election  district  of  the  ninth  ward  in  the  city  of 
Albany  on  the  day  of  election  which,  the  contestant  claims,  ren- 
dered the  election  in  that  district  void. 

It  was  shown  from  the  statement  of  the  coun'ty  canvass  in  the 
county  clerk's  office  that  Mr.  Hungerford  had  received  two  thou- 
sand seven  hundred  and  sixty-one  votes,  and  Mr.  Shook  two  thou- 
sand seven  hundred  and  thirty-two,  giving  Mr.  Hungerford  a  major- 
ity of  twenty-nine.'    (Page  2.) 

The  return  of  the  western  election  district  of  the  ninth  ward  in 
the  city  of  Albany  showed  that  four  hundred  and  thirty-five  votes 
liad  there  been  cast  for  Mr.  Hungerford  and  one  hundred  and  forty- 
nine  for  Mr.  Shook.     (Page  1.) 

The  votes  which  were  improperly  received  or  rejected,  will  be 
first  considered. 


Assembly  of  the  State  of  Xew  York.  405 

Pauper  Votes. 

Thirty-three  persons  voted  from  the  alms-house  of  Albany  county 
at  the  western  election  district  of  the  tenth  ward.     (Page  141.) 

The  Constitution  of  this  State  (Art.  2.,  sec.  3)  declares  that  "  For 
the  purpose  of  voting,  no  person  shall  be  deemed  to  have  gained  or 
lost  a  residence  *  *  *  while  kept  at  any  alms-house  or  other 
asylum,  at  public  expense." 

The  Kevised  Statutes  (Part  1,  chap.  6,  title  4,  art.  2,  sec.  21) 
state  that  "  No  person  shall  be  deemed  to  have  lost  or  acquired  a 
residence  *  *  *  by  living  in  any  poor-house,  alms-house,  hos- 
pital or  asylum  in  which  he  shall  be  maintained  at  the  public 
•expense." 

A  stipulation  was  made  between  the  contestant  and  the  sitting 

m 

member  to  the  effect  that  all  the  paupers  but  five  who  voted  in  this 
district,  from  the  alms-house,  had  been  sent  to  the  alms-house  from 
other  towns  and  warda  than  the  tenth  ward,  in  which  the  alms-house 
is  situated,  and  were  residents  of  other  towns  and  wards  when  so 
sent     (Page  222.) 

Patrick  W.  Murphy,  the  clerk  of  the  alms-house,  testified  that 
fifteen  of  these  voters  were  paupers  from  the  alms-house.  (Pages 
187-194.) 

Two  of  the  voters  from  the  alms-house,  John  Fitzgerald  and 
Roger  Kelley,  are  claimed  as  l^al  voters  by  the  sitting  member,  on 
the  ground  that  the  evidence  was  not  sufficient  to  establish  the  fact 
of  their  being  paupers. 

The  clerk,  Mr.  Murphy,  swears  that  Fitzgerald  was  a  nurse  in  the 
hospital,  and  had  been  so  employed  since  last  spring,  but  received 
no  salary  therefor.  His  wife,  who  was  also  a  nurse,  received  a 
salary.  Fitzgerald  was  on  the  books  of  the  alms-house  as  a  pauper. 
<Page  193.) 

The  same  witness  states  that  Kelley  had  charge  of  the  stock  since 
last  spring,  feeding  the  bull  and  chickens  in  the  summer,  and  hav- 
ing also  charge  of  the  cows  in  the  winter.  He  was  paid  no  salary 
for  his  services,  but  had  received  money  as  a  gratuity. 
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It  is  very  clear  that  both  these  persons  were  paupers. 

There  is  not  a  poor-house  throughout  the  State  where  its  in- 
mates, who  possess  the  proper  physical  qualifications,  are  not  re- 
quired to  assist  in  the  household  or  agricultural  duties.  To  say  that 
such  persons,  admitted  as  paupers,  and  kept  as  paupers,  are  voters- 
in  the  district  where  the  poor-house  may  be  situated,  would  result 
in  allowing 'to  all  the  right  of  voting,  save  those  only  who  were  toa 
infirm  to  engage  in  any  kind  of  manual  labor.  Manifestly  this  is 
not  the  reason  upon  which  the  law  is  grounded.  The  language  of 
the  Constitution,  as  quoted  above,  is  incapable  of  misconstruction^ 
and  the  two  persons  under  consideration,  plainly  fall  within  the 
class  of  those  "  kept  in  alms-house  at  public  expense." 

Twelve  of  these  voters  are,  therefore,  to  be  considered  paupers, 
and  had  consequently  gained  no  residence  in  this  ward.  Their 
votes  are  to  be  rejected. 

For  whom  did  they  vote? 

No  positive  testimony  was  offered  on  this  point. 

It  appears  from  the  evidence  given  by  both  parties,  that  the  dem- 
ocratic tickets  cast  at  this  election,  throughout  the  Assembly  dis- 
trict were  yellow,  and  the  union  tickets  white.  (Pages  1-22-242.) 
Lagrange,  one  of  the  inspectors  of  the  polls  where  the  paupers  voted, 
says  that  they  voted  the  yellow  ticket.    (See  page  173.) 

This  is  further  corroborated  by  the  evidence  of  Cunningham  (see 
page  196),  Harrop  (see  page  200),  Burt  (see  page  200),  and  others. 

Golden,  the  keeper  of  the  alms-house,  was  a  democrat,  and  elec- 
tioneered at  the  polls  for  that  ticket.  (See  page  186.)  He  gave 
permission  to  the  paupers  to  go  down  and  vote.     (See  page  194.) 

The  imdersigned  is  of  the  opinion  that  these  facts  are  sufficient 
to  warrant  the  conclusion  that  the  paupers  voted  the  democratic 
ticket.  They  were  under  the  keeping  of  an  active  politician  of  that 
party,  were  by  him  allowed  to  go  to  the  polls  and  vote,  and  cast  bal- 
lots of  the  same  color  as  the  regular  democratic  tickets.  Though 
scratched  and  pasted  tickets  were  used,  yet,  there  is  no  evidence 
to  show  that  any  such  altered  ballots  were  cast  at  this  poll;  and 
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* 
if  there  were,  it  would  re^t  w4th  the  sitting  member  to  show  that 

these  paupers  cast  such  exceptional  ballots,  when  the  presumptign 

was  all  the  other  way.    (See  report  of  Judge  Folger,  in  the  case  of 

Low  and  Niven,  page  48.) 

Twelve  votes  are,  therefore,  to  be  deducted  from  the  number 

given  for  Mr.  Hungerford. 

Pasters. 

At  the  canvass  of  the  votes  taken  at  the  western  election  district 
of  the  ninth  ward,  two  Assembly  tickets  were  found  having  Mr. 
Hungerford's  name  upon  theni,  but  containing  pasters  with  Shook's 
name  thereon.  The  only  evidence  relating  to  these  tickets  is  given 
by  Mr.  Strempel,  one  of  the  inspectors.     (Page  88.) 

He  states  that  two  of  the  Assembly  tickets  that  had  been  pasted 
had  come  off,  and  were  inside  of  the  other  tickets,  and  that  these 
that  were  inside  were  the  republican  tickets;  that  Shook's  name  had 
been  pasted  over  that  of  Himgerford's,  and  that  the  pasters  were 
found  loose  in  the  paper  where  they  had  come  off.  These  tickets 
were  counted  for  Mr.  Hungerford. 

It  is  well  settled  by  our  courts,  that  the  intention  of  the  voter  may 
bo  inferred  from  his  acts.  (People  v.  Saxton,  22  N.  Y.  309;  People 
V,  Cook,  4  Seld.  67.) 

Here  there  can  be  no  mistake  as  to  the  intention.  Manifestly, 
if  these  voters  intended  to  cast  their  ballots  for  Mr.  Hungerford, 
no  pasters  with  Mr.  Shook's  name  thereon  would  have  been  -^^ound 
in  them.  The  only  rea.sonable  explanation  that  can  be  given  is  that 
the  votes  were  given  for  Mr.  Shook,  and  that  the  pasters  had  be- 
come detached  before  the  ballots  were  canvassed. 

Two  votes  should  consequently  be  deducted  from  the  number 

returned  for  Mr.  Hungerford,  and  added  to  that  returned  for  Mr. 

Shook. 

Noxresidents. 

Several  votes  claimed  to  have  been  cast  for  Mr.  Hungerford,  were 
attacked  on  the  ground  that  the  parties  giving  them  Avere  not  resi- 
dents of  the  district  where  thev  voted. 
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Willis  Vun  Wagner,  It  was  shown  that  Mr.  Van  Wagner,  who 
was  a  single  man,  had  boarded  at  Foland's  hotel  in  the  eastern  dis- 
trict of  the  ninth  ward,  for  more  than  a  year  before  election.  On 
the  12th  of  October  he  visited  Schoharie  to  attend  a  fair.  He 
went  into  his  uncle's  bank  there,  with  the  understanding  that  he 
was  to  succeed  the  cashier  in  case  a  vacancy,  which  was  contem- 
plated, occurred.  He  came  to  Albany  on  the  18th  or  20th  of  Octo- 
ber, sold  out  his  desk,  gave  up  his  desk  room  at  Weidman's  store, 
where  he  had  been  carrying  on  a  commission  business,  paid  his  bill 
at  Foland's,  and  took  his  trunk  with  him  to  Schoharie.  His  old 
account  books  were  left  at  the  store,  and  some  clothing  at  Foland's. 
He  directed  his  washing  to  be  sent  to  Schoharie  by  express.  On 
the  11th  of  November  he  concluded  the  aiTangement  with  the  bank 
8t  Schoharie,  and  has  remained  there  ever  since.  (See  pages  166- 
221-365.) 

He  voted  the  democratic  ticket  in  the  eastern  divStrict  of  the  ninth 
ward.    (See  page  165.) 

Van  Wagner  himself  says  that  he  had  no  intention  of  remain- 
ing permanently  in  Schoharie  until  he  effected  the  arrangement  of 
November  11th.  In  coming  to  a  conclusion  as  to  his  residence  on 
election  day,  he  seems  to  have  been  guided  by  what  Gushing  terms 
"  the  popular  notion  that  a  man,  having  once  become  a  voter,  must 
always  afterward  have  a  right  to  vote  somewhere,  and  consequently, 
that  he  retains  a  right  to  vote  in  one  place  until  he  acquires  it  in 
another,  which  is  wholly  unfounded."  (See  his  testimony,  page 
365.) 

Van  Wagner  was  not  a  resident  of  the  district  where  he  voted 
and  his  vote  should  be  deducted. 

John  Titus,  It  is  shown  that  Mr.  Titus,  who  was  a  single  man, 
had  been  boarding  at  John  Aley's,  in  the  western  district  of  the 
ninth  ward.  He  left  from  one  to  two  weeks  before  election,  saying 
that  he  was  going  to  West  Albany  to  work  for  a  Mr.  Fox,  and 
desired  his  trunk  to  be  sent  there,  which  was  done  within  a  day  or 
two.    He  did  not  return  to  Aley's  again.     His  washing  continued 
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to  be  done  in  Lafayette  street,  in  that  district,  until  -after  election. 
Titus  does  not  seem  to  claim  that  he  had  a  residence  at  Aley's  on 
election  day,  but  says  he  intended  to  come  back  and  board  some- 
where in  the  district,  and  that  he  considered  that  district  his  home. 
(Pages  207-212.) 

He  voted  for  Mr.  Hungerford  in  this  district.    (Page  209.) 

This  vote  should  be  deducted.  Titus  had  no  residence  in  the  dis- 
trict where  he  voted.  His  general  intention  of  making  that  ward 
his  home  avails  him  nothing.  He  admits  that  he  had  given  up  his 
residence  at  Aley's,  and  had  not  secured  any  other. 

**  Inhabitancy  and  residence  mean  a  fixed  and  permanent  abode 
or  dwelling  place  for  the  time  being,  as  contradistinguished  from  a 
mere  temporary  locality  of  existence."     (8  Wend.  140.) 

The  vote  of  Charles  Lewis,  a  soldier,  cast  by  Mayor  Perry,  was 
attacked  on  the  ground  of  his  not  being  a  resident  of  the  eastern 
district  of  the  ninth  ward  when  the  ballot  was  cast.    (Page  259.) 

There  is  no  evidence  to  show  how  Lewis  voted..  (Page  268.)  It 
is,  therefore,  not  deducted  from  Mr.  Hungerford's  vote. 

Thomas  B.  Laraway  voted  at  the  western  district  of  the  tenth 
ward.  His  residence  was  entered  on  the  poll-book  by  the  clerk  as 
being  at  the  alms-house.     (Page  168.) 

The  clerk  of  the  alms-house  says  that  no  such  person  lived  there. 
(Page  189.) 

•  This  was  at  best  but  a  mistake  or  an  irregularity  on  the  part  of 
the  poll-clerk.  Certainly,  it  is  no  good  reason  for  rejecting  the  vote 
of  Mr.  Laraway.     (People  v.  Cook,  4  Seld.  67.) 

This  completes  the  list  of  votes  given  for  Mr.  Hungerford,  atr 
tacked  by  the  contestant. 

We  now  come  to  the  votes  which  should  be  allowed  to  or  de- 
ducted from  the  number  returned  for  Mr.  Shook. 

Written  Tickets. 

On  canv^sing  the  votes  cast  in  the  western  district  of  the  ninth 
ward,  several  Assembly  ballots  were  found,  from  which  the  name 
of  Mr.  Hungerford  had  been  erased,  and  that  of  Mr.  Shook  in- 
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sorted  upon  them  in  pencil.  Strempel,  one  of  the  inspectors,  says 
that  eight  such  tickets  were  found,  of  which  two  only  were  allowed 
for  Mr.  Shook,  and  the  remaining  six  were  not  credited  to  either 
party.  Griffin,  another  of  the  inspectors,  says  that  seven  or  eight 
such  tickets  were  found,  and  one  only  allowed  for  Mr.  Shook,  and 
that  the  remainder  were  not  allocked  to  either. 

Both  agree  that  the  name  of  Mr.  Shook  could  be  seen  on  all  of 
them,  and  that  the  name  of  Mr.  Hungerf  ord  had  been  erased.  The 
reason  given  for  rejecting  these  ballots  entirely  was,  that  Mr.  Hun- 
gerf ord's  name  had  not  been  thoroughly  erased,  and  the  name  of  Mr. 
Shook  had  not  been  legibly  written,  though  it  was  admitted  that  it 
could  be  made  out.    (Pages  13,  224.) 

These  ballots,  to  the  number  of  six,  should  be  counted  foriMr. 
Shook.  Even  had  the  name  of  IVfr.  Hungerford  not  been  erased  at 
all,  still  the  votes  should  have  been  counted  for  Mr.  Shook. 

The  intention  of  the  voter  is  clearly  manifest  here.  When  an 
instrument  is  partly  printed  and  partly  written,  the  printed  part 
must  yield  to  the  written  part.  (Harper  v.  Albany  Ins.  Co.,  17  N". 
Y.   19«:  People  v.  Saxton,  22  K  Y.,  309.) 

Soldiers'  Votes. 

James  Parrot  had  ten  soldiers'  votes  to  deposit  in  the  western  dis- 
trict of  the  ninth  ward.  He  voted  himself  and  then  handed  up  two 
of  these  soldiers'  votes,  which  were  received  and  deposited.  Upon 
offering  the  third,  the  inspector  refused  to  receive  it,  on  the  ground 
that  the  soldier  was  not  registered,  and  directed  Mr.  Parrot  to  ob- 
tain the  necessary  affidavit,  and  also  the  outer  envelope.  It  nowhere 
appears  that  Parrot  offered  the  inspector  any  of  the  remaining  seven 
votes.  Parrot  went  away,  got  affidavits  of  residence  for  all  of  the 
soldiers,  and  also  the  outer  envelopes,  and  returned  to  the  polls,  but 
was  unable  again  to  reach  them  by  reason  of  the  crowd  and  confu- 
sion. (See  pages  26-28.)  Some  of  the  soldiers,  whose  votes  Parrot 
did  not  cast,  were  registered.  (See  register  of  that  district.)  All  of 
them  were  shown  to  be  residents  of  the  district  and  absent  in  the 
?rmy.    (See  page  218.) 
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The  eight  soldiers'  votes  are  produced  and  found  to  be  in  all 
respects  regular.  Parrot  swears  that  he  opened  them  on  the  day 
after  the  election,  and  that  each  one  contained  a  ballot  for  Mr. 
Shook.    (See  page  27.) 

The  undersigned  is  of  the  opinion  that  these  votes  were  not  prop- 
erly presented  to  the  inspector  by  Mr.  Parrot.  The  inspector  waa 
right  in  refusing  to  receive  a  vote  where  the  name  of  th^  party 
voting  it  was  unregistered  unless  the  affidavit  required  by  the  law 
was  furnished.  He  was  not  bound  to  know  what  other  votes  Mr. 
Parrot  had,  nor  does  it  appear  that  any  more  of  them  were  offered  by 
him.  Had  he  been  tendered  the  votes  of  the  four  soldiers  which 
were  registered,  a  different  question  would  have  arisen,  which  it  is 
not  necessary  now  to  discuss.  In  this  view  of  the  case,  none  of  these 
votes  can  be  allowed  to  Mr.  Shook,  but  they  become  important  in 
another  respect,  as  will  be  hereafter  seen. 

Several  votes  given  for  Mr.  Shook  were  attacked  by  the  sitting 
member,  as  follows: 

Joseph  Artels.  He  resided  in  the  middle  election  district  of  the 
tenth  ward,  and  voted  in  the  western  election  district  of  the  same 
ward.  (Page  386.)  He  voted  for  Mr.  Shook.  (Page  388.)  His 
vote  should  be  deducted.  The  Constitution  declares  (article  2,  sec- 
tion 1) :  "  Every  male  citizen,  etc.,  shall  be  entitled  to  vote  *  *' 
in  the  election  district  of  which  he  shall  at  the  time  be  a  resident^ 
and  not  elsewhere." 

Ephraim  Lassnre.  It  is  claimed  that  he  was  a  non-resident  of 
the  eastern  election  district  of  the  ninth  ward,  where  he  voted.  He 
was  a  married  man,  and  lived,  in  July  last,  with  his  family  in  thia 
district.  During  that  month  he  went  to  IsTorth  Adams,  in  Massa- 
chusetts, to  work.  His  family  moved  to  some  other  part  of  the  city^ 
but  where,  it  does  not  appear.  They  lived  in  the  city  on  election 
day.  Lassure  continued  at  North  Adams  until  election  day,  when 
he  returned  and  voted.    (See  pages  373-377.) 

It  is  alleged  that  he  told  Mr.  Woolley  on  the  morning  of  election 
that  he  had  not  come  here  to  vote,  that  he  kept  house  in  North 
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Adams,  and  had  no  vote  here.  (See  page  377.)  Another  witness 
(Goodwin)  says  that  he  challenged  Lassure's  vote  at  the  polls;  that 
Lassure  said  he  had  a  right  to  vote,  as  his  family  lived  here;  that 
afterwards  he  confessed  he  was  not  entitled  to  vote,  and  went  away, 
but  returned  and  voted.     (See  page  379.) 

This  vote  should  not  be  deducted.  The  presumption  is  that  Las- 
fiure's  family  still  continued  to  reside  in  the  district,  and  that  he  was 
a  legal  voter  there.  This  presumption  must  be  overthrown  by  the 
sitting  member  before  the  vote  can  be  rejected.  Lassure's  absence 
on  business  did  not  change  his  residence.  His  statements  are  con- 
tradictory, and  leave  the  question  to  be  determined  by  the  facts 
proved.  (Williams  v.  Whiting,  11  Mass.  424;  Jennison  v.  Hap- 
good,  10  Pick.  99;  People  v.  Pease,  25  Howard,  511.) 

He  voted  for  Mr.  Shook.     (Page  382.) 

Morgan  L.  Schermerhorn.  About  two  years  ago  Mr.  Schermer- 
hom  obtained  a  position  as  clerk  at  Washington.  His  family  re- 
mained in  Albany  in.  the  eastern  election  district  of  the  ninth  ward. 
During  the  spring  of  1864  Mr.  Schermerhom's  wife  died,  when  he 
broke  up  housekeeping  and  sold  off  the  most  of  his  furniture.  The 
few  articles  of  furniture  which  he  retained  were  stored  partly  at 
Charles  W.  Ford's,  who  lived  in  the  next  house  to  the  one  formerly 
occupied  by  Mr.  Schermerhorn,  and  partly  at  Dr.  William  L. 
Ford's,  the  father  of  Charles  W.  Ford.  Dr.  Ford  lived  in  the  mid- 
dle election  district  of  the  ninth  ward. 

Mr.  Schermerhorn  also  boarded  his  two  children  at  Charles  W. 
Ford's,  and  stated  when  he  thus  broke  up  housekeeping  that  "  this 
should  be  his  residence  always;  that  though  he  clerked  it  at  Wash- 
ington, yet  he  should  call  this  his  home." 

Mr.  Schermerhorn  came  on  from  Washington  about  a  month  be- 
fore the  election,  and  boarded  with  Dr.  Ford.  He  voted  in  the 
middle  election  district  of  the  ninth  ward.    (See  pages  374-401.) 

It  is  claimed  that  Mr.  Schermerhorn  was  not  a  resident  of  Al- 
bany, or  at  least  not  a  resident  of  the  district  in  which  he  voted. 

His  vote  should  not  be  deducted.  The  evidence  shows  that  Mr. 
Schermerhorn  had  never  lost  his  residence  in  the  ninth  ward.     This 
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being  admitted,  the  only  remaining  question  to  determine  is  whether 
he  voted  in  the  election  district  in  which  he  at  the  time  resided. 
Clearly,  he  resided  at  Dr.  Ford's,  and  was  therefore  a  legal  voter  in 
that  district.  Thongh  he  may  have  held  Charles  W.  Ford's  to  have 
been  his  home  till  this  last  return  before  election,  yet  his  conduct 
then  showed  his  purpose  of  making  Dr.  Ford's  his  home.  (Craw- 
ford V.  Wilson,  4  Barber,  504;  Fitchburgh  v.  Winchersdon,  4 
Cush.   190.) 

He  voted  for  Mr.  Shook.    (See  page  380.) 

Jacob  Sterling.  Mr.  Sterling  was  a  single  man  who  had  hereto- 
fore made  his  home  at  his  mother's,  in  the  town  of  Knox,  when 
out  of  employment.  During  the  past  summer  and  fall  he  worked 
for  his  uncle,  who  lived  in  the  town  of  Guilderland.  He  voted  in 
the  town  of  Knox  at  the  election.  After  election  he  was  warned  out 
by  the  overseer  of  the  highways  of  Knox  to  work  on  the  roads  as  a 
resident  of  that  town.  He  then  said  that  he  would  not  because  his 
home  was  in  Guilderland.    (See  pages  393,  394.) 

This  loose  assertion  by  Sterling  in  order  to  avoid  the  payment  of  a 
tax  is  insufficient  to  counterbalance  the  facts  shown.  His  mother's 
house  was  evidently  his  home.  There  he  spent  his  leisure  time.  In 
that  town  he  voted.  His  neighbors  considered  it  his  home.  (Lin- 
coln V,  Hapgood,  11  Mass.  350.) 

He  voted  for  Mr.  Shook.  (Page  387.)  His  vote  cannot  be 
deducted. 

Stephen  W.  Thatcher.  He  voted  at  the  second  election  district 
in  the  town  of  Knox.  While  the  board  of  registry  for  that  district 
were  sitting  he  told  Mr.  Wood  that  he  was  not  old  enough  to  vote. 
(See  pages  394,  395.) 

For  whom  did  he  vote? 

Mr.  Warrick  prepared  a  set  of  democratic  tickets  with  union 
pasters  for  Thatcher.  He  thinks,  but  is  not  sure,  that  Shook's  name 
was  pasted  over  Hungerford's.     (See  page  371.) 

Mr.  Whipple  also  had  a  set  of  pasted  tickets  prepared  in  the  same 
way  by  Mr.  Warrick.  He  rode  from  Warrick's  store  to  the  polls 
w^ith  Thatcher.     (See  page  397.) 
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Mr;  Wilber,  one  of  the  inspectors,  took  Thatcher's  State  and  elec- 
toral tickets  at  the  polls  to  deposit  in  the  box.    He  noticed  at  the 
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time  something  unusual  in  them,  that  lihey  were  stiffer  and  harder 
than  others.    They  were  yellow  in  color.    (See  page  396.) 

Mr.  Finch,  another  inspector,  who  took  Thatcher's  Assembly 
ticket,  says  that  it  was  yellow,  and  that  he  did  not  notice  whether  it 
was  thicker  than  usual  or  seemed  to  be  pasted.  Two  yellow  tickets 
with  Shock's  name  pasted  on,  were  found  in  the  Assembly  box. 
(See  page  387.) 

Although  the  evidence  is  circumstantial,  yet  the  undersigned  is 
satisfied  that  Thatcher  voted  for  Shook,  and  this  ballot  should 
therefore  be  deducted. 

Chester  Sitterly  and  James  Van  Wormer  were  soldiers  in  the 
army,  and  their  ballots  were  cast  in  the  third  election  district  of  the 
town  of  Guilderland.  (See  page  399.)  It  was  shown  that  they  did 
not  reside  in  that  town.    (See  page  363.) 

Neither  of  them  voted  the  Assembly  ticket.    (See  page  400.) 

Theodore  Doney  removed  from  the  first  to  the  second  election 
district  of  the  town  of  Knox,  two  or  three  days  before  election. 
He  voted  the  union  ticket  in  the  second  district  on  election  day. 
(See  pages  372,  387,  397.) 

He  was  clearly  a  legal  voter.    (See  Constitution,  art.  2,  sec.   I.) 

We  have,  then,  the  following  summary: 

Hungerford's  vote 2,761 

Deduct  pauper's  vote 12 

Deduct  pasters ,. 2 

Deduct  Van  Wagner's  vote .,       1 

Deduct  Titus'  vote. .,. . .  j 1 

16 

Kemaining ., 2,745 


Assembly  of  the  State  of  New  York.  415 

Shook's  vote 2,732 

Add  written  tickets 6 

Add  pasters 2 

»  

2,740 
Deduct  Artel's  vote 1 

Deduct  Thatcher's   1 

—  2 


Eemaining 2,738 


Leaving  a  majority  of  seven  for  Mr.  Hungerford. 

But  a  far  more  important  question  remains  to  be  determined. 

Was  the  election  in  the  western  election  district  of  the  ninth 
ward  void  by  reason  of  the  riot  and  tumult  which  occured  there  on 
election  day? 

This  was  the  part  of  the  case  to  which  the  attention  of  the  com- 
mittee was  especially  directed,  and  upon  which  the  most  of  the  evi- 
dence was  given. 

That  an  election  may  be  declared  void  by  either  branch  of  the 
Legislature  on  account  of  the  riot  disturbance  or  tumult  attending 
the  same,  is  well  settled  by  the  authorities. 

"  Whenever  the  freedom  of  election  is  violated  by  any  riot,  dis- 
turbance, or  tumult  at  the  polls,  by  which  the  proceedings  are  actu- 
ally interrupted;  although  the  returning  officer  may  not  thereby  be 
prevented  from  completing  the  poll  and  making  a  return,  the  elec- 
tion will  be  void. 

"  A  riot  may  proceed  by  actual  force  or  violence  or  by  a  display 
of  numerical  strength,  accompanied  with  threats;  and  though  no 
actual  violence  take  place,  yet,  if  the  conduct  of  the  parties  engaged 
is  of  such  a  character  as  to  strike  terror  into  a  man  of  ordinary 
firmness,  and  to  deter  him  from  proceeding  to  the  poll,  the  election 
can  hardly  be  said  to  be  free. 

"  It  is  necessary,  also,  to  the  existence  of  such  a  riot  as  will  avoid 
an  election,  that  it  should  be  founded*  on  system,  or,  at  least,  upon 
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premeditation  J  for  a  casual  affray,  or  an  accidental  disturbance^ 
without  any  intention  of  overawing  or  intimidating  the  electors, 
cannot  be  considered  as  affecting  the  freedom  of  elections. 

"  And  when  the  proceedings  at  an  election  are  interrupted  by 
riots,  the  election  will  be  held  void,  without  reference  to  the  number 
of  votes  thereby  affected."  ((\ishing'8  Law  and  Practice  of  Leg- 
islative Assemblies,  p.  68.) 

The  right  of  every  citizen  to  vote  is  guaranteed  by  our  Constitu- 
tion. (Art.  2,  sec.  1.)  And  that  this  right  may  lie  fully  pro- 
tected, it  is  provided  by  our  laws  as  follows: 

"  The  board  of  inspectors  shall  possess  full  authority  to  maintain 
regularity  and  order,  and  to  enforce  obedience  to  their  lawful  com- 
mands, during  an  election,  and  during  the  canvass  and  estimate  of 
votes,  after  the  closing  of  the  poll;  and  shall  have  full  authority  to 
preserve  peace  and  good  order  at  and  around  the  polls  of  the  elec- 
tion, and  to  keep  the  access  thereto  open  and  unobstructed ;  and  may 
appoint  one  or  more  electors  to  communicate  their  orders  and  direc- 
tions, and  to  assist  in  the  performance  of  their  duties  in  this  sec- 
tion enjoined."      (Rev.  Stat.,  part  1,  chap.  6,  tit.  4,  art.  3,  sec;  S2.) 

The  inspectors  have  likewise  authority  to  deliver  into  the  cus- 
tody of  the  sheriff  or  any  constable,  whoever  may  disobey  their 
commands,  or  conduct  in  a  disorderly  manner.       (Sec.  33.) 

What  are  the  facts  in  the  case  before  us?  Was  the  election 
orderly  in  its  character?  Was  it  attended  merely  by  a  large  num- 
ber of  politicians,  active  and  ardent  in  their  preferences,  it  may  be, 
but  who  confined  themselves  to  legitimate  and  proper  arguments  to 
induce  voters  to  support  their  respective  candidates? 

Was  the  only  inconvenience  that  usually  resulting  from  a  heated 
election,  where  many  are  seeking  to  exercise  the  privilege,  of  tho 
elective  franchise?  Or  was  there  a  deliberate,  determined  pur- 
pose, preconcerted  or  not  is  immaterial,  to  prevent  persons  of  a  par- 
ticular party  from  voting  for  their  candidates?  Was  this  purpose 
oan-ied  into  effect  by  means  of  threats,  of  intimidation,  of  wounds, 
of  blows,  and  all  tho  concomitants  of  a  savage  and  brutal  affray? 
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Was  this  violence  cloaked  and  sanctioned  by  assumed  forms  of  law! 
Let  the  evidence  answer. 

"We  cannot  fail  to  conclude  that  riot,  tumult  and  violence  did 
prevail  at  this  poll,  so  that  the  election,  in  no  sense,  can  be  con- 
sidered free,  but  should  be  declared  void. 

In  coming  to  this  conclusion,  it  is  not  necessary  to  assume  that 
any  design  to  produce  the  result  was  manifested  in  having  the 
democratic  ticket  of  a  peculiar  color,  or  in  the  police  arrangements. 

But  it  must  be  confessed  that  the  conduct  of  the  board  of  inspec- 
tors was  exceedingly  reprehensible,  and  tended  in  a  great  degree  to 
produce  the  painful  consequences  of  the  day.  They  began  by 
selecting  a  body  of  special  constables  all  of  one  political  persuasion, 
and  ardent  partisans,  who  assumed  throughout  the  election  to  have 
supreme  and  entire  control  over  the  polls,  even  to  the  exclusion  of 
the  police. 

But  one  of  these  "  specials ''  was  placed  on  the  stand,  but  his  evi- 
dence was  conclusive  as  to  the  nature  of  the  service  performed  by 
him,  and  the  duties  he  thought  himself  required  to  fulfill.  He 
was  foremost  in  every  deed  of  violence  that  transpired  during  the 
day,  and  evidently  prided  himself  on  the  thoroughness  of  his  ex- 
ploits. When  those  who  are  commissioned  to  preserve  order  and 
to  protect  the  rights  of  every  citizen  to  vote  are  themselves  the  first 
to  trample  upon  that  right,  the  result  can  be  easily  predicted.  It 
does  not  appear  that  the  inspectors  troubled  themselves  particularly 
about  these  proceedings  outside,  except  that  they  now  and  then  re- 
monstrated with  the  more  turbulent. 

The  polls  were  held  in  the  same  building  with  a  drinking  saloon 
which  was  kept  open  during  the  election.  The  voters  came  up  to 
a  window  opening  on  the  street,  and  handed  their  ballots  to  the 
inspectors  who  were  inside. 

Ninety-eight  witnesses  were  called  to  speak  of  the  proceedings 
at  these  polls.  Over  ninety  concur  in  stating  that  a  great  deal  of 
violence  was  used  and  characterized  it  in  terms  more  or  less  em- 
phatic.      These  witnesses  comprise  persons  of  the  first  respectabil- 
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ity  in  the  city,  and  of  both  political  parties.  Whether  a  concerted 
plan  was  formed  in  advance  is  immaterial.  The  testimony  clearly 
shows  that  some  concert  of  action  existed  between  the  chief  rioters 
throughout  the  day.  That  these  obstructions  were  not  simply  the 
result  of  a  crowd  is  manifest  from  the  discrimination  shown  towards 
the  voters.  Not  a  democrat  was  prevented  from  casting  his  ballot, 
while  thirty-nine  attempted  to  vote  union  tickets  but  were  unable. 
Thirty-two  of  these  were  registered,  and  the  remaining  seven  Were 
shown  to  be  legal  voters.  Nine  were  cut  in  the  limbs  and  eleven 
were  struck.  All  of  the  persons  thus  injured  were  members  of  the 
union  party.  Only  one  democrat  was  wounded  and  he  but 
slightly.  Whenever  persons  holding  the  union  ticket  were  seen 
near  the  polls,  the  cry  of  "  open  the  polls  "  would  be  raised,  and 
the  whole  crowd  swept  out  into  the  street.  The  inspector,  Con- 
nors, manifested  his  partiality  by  repeatedly  receiving  democratic 
votes  from  persons  standing  further  from  the  polls  than  those  oflFer- 
ing  union  ballots.  When  Mayor  Perry  arrived,  about  two  o'clock 
in  the  afternoon,  he  made  some  slight  efforts  to  restore  order,  and 
give  an  opportunity  for  all  to  vote.  His  own  language  and  acts, 
in  the  opinion  of  the  undersigned,  are  strong  proofs  of  the  existence 
of  a  turbulent  and  riotous  state  of  affairs,  too  great  to  allow  of  a 
fair  election.  These  efforts  were  soon  suspended  and  the  disorder 
continued  till  the  polls  closed. 

Repeated  threats  and  insults  were  addresed  to  prominent  mem- 
bers of  the  union  party,  and  to  others  who  were  seeking  to  reach 
the  polls  for  the  purpose  of  depositing  union  ballots. 

It  is  alleged  that  men  connected  with  the  union  party  were  like- 
wise guilty  of  breaches  of  the  peace.  The  only  evidence  to  sus- 
tain this  allegation  is  that  concerning  Stackhouse  who  drew  a  pis- 
tol and  was  arrested.  The  proofs  show  that  Stackhouse  did  not 
draw  his  pistol  till  he  had  been  himself  attacked,  and  that  after- 
wards some  one  snapped  a  pistol  aimed  at  his  head. 

Whether  the  state  of  things  testified  to  as  existing  at  these  polh 
was  sufficient  to  render  the  election  void,  is,  of  course,  a  question  of 
fact,  which  each  nmnber  of  the  AsVombly  is  to  tlecitfe  for  himself. 

7  ^ 
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The  undersigned  is  fully  convinced  that  under  the  authorities 
already  quoted,  such  was  the  case.  It  is  conceded  that  no  direct 
precedent  exists  for  this  procedure  in  our  own  State,  but  the  general 
principles  applicable  to  the  election  laws,  the  decisions  of  other 
States  and  above  all  our  own  sense  of  right  can  easily  determine  the 
'question  for  us. 

Judge  WiUard,  in  the  case  of  the  People  against  Cook  (4  Seld., 
page  69),  speaks  as  follows: 

"  I  do  not  intend  to  assert  that  there  may  not  be  departures 
from  the  statutory  requirement  with  respect  to  the  time  of  opening 
and  closing  the  polls,  and  with  respect  to  some  other  matters  which 
would  put  in  hazard  the  whole  vote  of  the  district. 

"  It  is  probably  impracticable  to  prescribe  a  rule  which  will  en- 
able us  to  determine,  in  all  cases,  what  irregularities  of  the  in- 
spectors will  vitiate  an  election.  It  may  be  safely  affirmed,  that  if 
the  irregularity  does  not  deprive  a  legal  voter  of  his  right,  or  admit 
a  disqualified  person  to  vote;  if  it  casts  no  uncertainty  on  the  result, 
and  has  not  been  occasioned  by  the  agency  of  a  party  seeking  to 
■derive  a  benefit  from  it,  it  may  be  overlooked.  There  is  nothing 
in  the  principle  which  holds  out  the  slightest  imitation  to  disorder 
at  the  polls.  Should  a  gang  of  rowdies  gain  possesion  of  the  bal- 
lot-box, during  or  after  the  close  of  an  election,  before  the  canvass, 
and  destroy  the  whole  or  portions  of  the  ballots,  or  introduce  others 
surreptitiously  into  the  box,  so  as  to  render  it  impossible  to  ascer- 
tain the  number  of  genuine  ballots,  the  whole  should  be  rejected." 
{People  against  Cook,  4  Seld.  page  93.) 

But  it  is  urged  that  if  this  poll  be  declared  void,  the  vote  of  the 
whole  Assembly  district  should  be  thrown  out,  and  a  new  election 
ordered.  This  course  has  been  adopted  in  nearly  all  the  cases  given 
in  the  books,  but  the  circumstances  of  these  cases  differ  materially 
from  the  one  under  consideration.  There  the  candidates  were 
chosen  from  one  election  district  alone.  Clearly,  if  the  election  in 
that  district  was  void,  a  new  election  must  be  ordered.  Here  a. 
large  number  of  districts  united  in  the  election  of  the  same  member 
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of  Assembly,  and  it  would  be  in  the  highest  degree  unjust  to  the 
remaining  districts  where  the  election  was  conducted  in  a  quiet  and 
orderly  manner  to  disfranchise  thern  for  the  misconduct  at  one  of 
these  districts.  What  then  shall  be  the  effect  of  this  disturbance 
upon  the  vote  cast  at  this  poll?    Two  courses  are  open. 

Mr.  Parrot  testifies  (page  26)  that  he  returned  with  the  eight 
soldiers'  vote  to  which  reference  has  already  been  made,  and  the 
proper  affidavits  for  all  of  them.  By  reason  of  the  crowd  h^was 
prevented  from  reaching  the  polls  and  depositing  such  votes.  Now^ 
it  has  been  well  settled  that  when  a  legal  voter  has  been  prevented 
from  voting,  evidence  cannot  afterwards  be  received  as  to  the  man- 
ner in  which  such  a  pereon  would  have  cast  his  ballot  if  he  had  been 
permitted  to  vote.  (In  re  L.  J.  R  R  Com.  19,  Wend.  37,  Hartt 
V.  Harvey,  32  Barb.  55.) 

We  cannot,  therefore,  say  that  because  thirty-nine  persons  swore 
that  they  would  have  voted  for  Mr.  Shook  had  they  not  been  pre- 
vented, therefore  these  votes  should  now  be  counted  for  him.  The 
law  in  all  cases  presumes  a  locus  penitentide  till  the  ballot  is 
actually  cast.  But  does  the  rule  of  law  and  the  reason  of  it  apply 
to  the  case  of  the  eight  soldiers'  votes  held  by  Mr.  Parrot?  The 
undersigned  thinks  not,  and  for  the  following  reasons: 

This  act  of  voting,  under  the  law  of  1864,  was  fully  completed,, 
so  far  as  the  soldier  was  concerned,  in  the  camp.  He  had  expressed 
his  choice,  and  the  ballot  had  passed  from  his  control.  The  law 
provided  a  way  by  which  that  voter's  ballots  should  reach  the  polls,, 
but  no  change  of  intention  could  alter  this  vote  as  far  as  the  par- 
ticular ballot  was  concerned.  No  locus  penitentiae  here  existed. 
No  doubt  of  the  voter's  intention  can  be  found.  All  that  has  been 
settled,  and  the  mechanical  act  of  depositing  the  ballot  in  a  par- 
ticular box  only  remains. 

It  may  be  urged  in  reply  that  the  soldier  might  have  returned 
home  on  or  before  election  day — that  he  might  send  other  ballots. 
But  these  reasons  would  have  applied  with  equal  force  to  have  ex- 
cluded every  soldier's  vote  which  was  cast.     The  point  is  a  novel 
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one,  but  to  the  undersigned  it  seems  clear  that  as  the  reason  of  the 
old  rules  of  law  here  fails,  the  rule  itself  must  fail  also. 

Eight  votes  for  Shook  were  then  excluded  by  this  display  of 
force,  which  we  can  properly  count  for  him  under  this  view  of  the 
case,  and  which  would  elect  him  by  one  majority. 

The  undersigned,  however,  goes  further,  and  holds  that  the  en- 
tire vote  of  this  district  should  be  rejected. 

To  determine  what  amount  of  riot  and  tumult  shall  invalidate  an 
election,  we  are  not  obliged  to  resort  to  extreme  cases  as  guides. 
A  man  is  not  compelled  to  endanger  his  life,  or  to  incur  risk  of 
bodily  injury  before  he  shall  forbear  his  efforts  to  vote. 

An  orderly,  quiet  election  is  the  right  of  every  one,  and  the  in- 
spectors do  not  want  for  powers  to  assert  such  right.  If  they  fail 
of  discharging  this  duty  through  willful  or  casual  neglect,  the  con- 
sequences must  rest  upon  the  people  of  the  district  Such  a  di^ 
play  of  violence  as  to  deter  men  of  ordinary  firmness  from  pro- 
ceeding to  the  polls,  and  not  merely  casual  in  its  nature,  will  be 
abundantly  sufficient  to  warrant  the  supreme  legislative  power  in 
declaring  all  the  proceedings  had  at  that  poll. void.  That  such  a 
state  of  affairs  exiated  at  these  polls  throughout  the  greater  part  of 
the  day  no  one  can  doubt 

It  is  a  harsh  remedy  to  apply,  but  this  remedy  is  the  only  one 
which  will  strike  at  the  root  of  the  evil.  It  is  only  in  the  last  Ire- 
sort  that  any  portion  of  the  community  should  be  disfranchised, 
but  when  that  community  have  actively  or  tacitly  aided  in  disfran- 
chising a  portion  of  their  own  citizens,  the  punishment  should  fol- 
low. 

By  a  long  and  bloody  war  we  have  sought  to  maintain  the  right 
of  every  citizen  freely  to  express  his  opinion  at  the  ballot-box,  and 
to  enforce  the  doctrine  that  the  will  of  the  majority,  properly  ex- 
pressed, shall  be  the  law  of  the  land.  Surely  at  this  crisis,  above 
all  others,  it  is  unbefitting  for  us  to  sanction  those  evils,  similar  in 
character,  and  differing  only  in  degree,  which  we  have  sought  to 
blot  out,  even  at  the  cost  of  treasure  and  life. 
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Such  crimes  against  society,  when  unrebuked,  become  contagious^ 
and  sooner  or  later  undermine  the  fairest  and  the  firmest  structures- 
of  government. 

The  result  of  the  election  would  then  be  as  follows: 

Hungerford's  vote 2,761 

Deduct  vote  of  this  poll 435 

2,826 
From  this  take  paupers'  vote 12 

From  this  take  Van  Wagner's  vote 1 

—        la 


Balance 2,3ia 


Shook's  whole  vote 2,732 

Deduct  vote  of  this  poll 14^ 


^ 


2,683 
From  this  take  Artel's  vote 1 

And  Thatcher's  vot0 1 

—  2 


• 


1 


2,581 


Thus  electing  Mr.  Shook  by  a  majority  of  268. 

The  undersigned  therefore  recommends  the  adoption  of  the  fol« 
lowing  resolution: 

Resolved,  That  Joseph  Shook  was,  at  the  last  general  election^ 
duly^lect^d  a  member  of  this  body  from  the  second. Assembly  dis- 
trict of  the  county  of  Albany,  and  that  he  is  entitled  to  the  seat 
now  held  by  Oliver  M.  Hungerf ord. 

Respectfully  submitted. 

W.  H.  GLEASON. 

April  6,  1865. 

(See  testimony  accoinpanying  said  reports,  pages  1  to  403.) 
Assembly  Documents,  1865,  No.  132;  Assembly  Journal,  1865^ 
page  1115. 
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Report  of  Minority  of  Committee. 

Assembly  Chamber,  April  8,   1865. 

Mr.  Veeder,  from  a  minority  of  the  committee  on  privileges  and 
elections,  to  which  was  referred  the  petition  of  Joseph  Shook,  that 
he  may  be  awarded  the  seat  now  occupied  by  Hon.  O.  M.  Hunger- 
ford,  reported  in  writing,  adversely  thereto: 

In  Assembly,  April  8,  1865. 

Sepobt  of  the  Minority  of  the  Committee  on  Privileges 
AND  Elections^  on  the  Contested  Seat  in  the  Second  As- 
sembly District  of  Albany  County. 

To  the  Assembly  of  the  State  df  New  York: 

The  undersigned,  a  minority  of  the  committee  on  privileges  and 
elections,  to  which  was  referred  the  petition  of  Mr.  Joseph  Shook, 
claiming  the  seat  now  held  by  Mr.  O.  M.  Hungerford,  respectfully 
report: 

That  a  large  portion  of  the  time  of  this  committee,  during  the 
present  session,  has  been  spent  in  taking  testimony  and  hearing  the 
arguments  thereon,  in  this  case;  but  the  undersigned  deem  it  neces- 
sary only  to  state  enough  to  present  the  leading  features  of  the 
controversy,  and  such  parts  as  shall  enable  the  Assembly  to  decide 
justly  on  points  on  which  the  members  of  this  committee  are  divided 
in  opinion. 
The  total  vote  given  for  Mr.  Hungerford,  as  appears    ,  ' 

from  the  returns,  was 2,761 

For  Mr.  Shook 2,732 

Making  a  majority  for  Mr.  Hungerford  of 29  votes. 

It  is  claimed,  on  the  part  of  the  contestant,  that  certain  illegal 
votes  were  given  for  Mr.  Hungerford  which  ought  to  be  deducted, 
but  all  the  votes  claimed  to  be  illegal,  which  were  actually  cast 
for  Mr.  Hungerford,  if  deducted,  would  not  overcome  the  ma- 
jority of  twenty-nine  above  stated. 

We  purpose  briefly  to  state  the  claims  made,  and  our  conclusion^ 
upon  the  evidence. 
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It  is  alleged  on  the  part  of  the  contestant,  that  twelve  inmates 
of  the  alms-house  voted  in  the  western  district  of  the  tenth  ward, 
who  had  not,  before  they  were  sent  to  the  alms-house,  a  residence 
in  that  election  district. 

As  to  ten  of  these,  there  is  no  necessity  for  a  critical  examina- 
tion, because  these  being  deducted,  can  in  no  respect  affect  the  re- 
sult. We  purpose,  therefore,  without  discussing  either  the  ques- 
tion of  fact  as  to  how  they  voted,  or  the  questions  of  law  involved, 
to  concede  a  deduction  of  ten  votes  from  the  aggregate  vote  of 
Mr.  Hungerford. 

But  as  to  two  others  of  the  alleged  paupers,  viz.:  John  Fitz- 
gerald and  Roger  Kelly  (page  193  of  the  testimony)  no  deduction 
should  be  made,  because  the  evidence  shows  that  they  were  em- 
ployed, the  former  as  a  nurse  in  the  hospital,  and  the  latter  as  a 
keeper  of  the  stock,  and  they  were  not,  therefore,  supported  at  the 
public  expense. 

By  the  express  terms  of  the  statute  (1  R.  S.,  6th  ed.,  431),  it  is 
only  when  a  person  is  "  maintained  in  an  alms-house,  hospital  or 
asylum,  at  the  public  expense,"  that  he  fails  to  gain  a  residence  by 
becoming  an  inmate. 

The  next  claim  by  the  contestant,  that  at  the  canvass  of  the 
votes  for  Assembly  in  the  western  district  of  the  ninth  ward  there 
were  six  tickets  on  which  Mr.  Shock's  name  was  written,  and  Mr. 
Hungerford's  printed.  It  appears  that  the  writing  was  by  no  means 
plainly  legible,  nor  was  there  any  satisfactory  evidence  of  a  de- 
sign to  erase  the  printed  name,  and  that  it  was  proposed  by  Mr. 
Strempelj  the  republican  memher  of  the  hoard  of  inspectors,  that 
these  six  votes  should  not  be  counted  for  either  candidate,  and  that 
this  suggestion  was  adopted. 

It  is  now  proposed,  wdthout  the  presence  of  these  votes,  and 
with  much  lees  opportunity  for  ascertaining  the  intention  of  these 
voters,  to  count  these  nine  votes  for  Mr.  Shook. 

The  undersigned  cannot  acquiesce  in  the  justice  of  this  proposi- 
tion; but  as  it  is  a  matter  that  might  lead  to  extended  discussion^ 
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and  can  in  no  way  affect  the  result,  they  propose  to  concede  these 
six  votes  to  Mr.  Shook. 

It  is  next  claimed  on  the  part  of  the  contestant,  that  in  the  can- 
vassing the  Assembly  votes  in  the  northern  district  of  the  ninth 
ward,  two  printed  pasters  with  the  name  of  Mr.  Shook  on  them 
were  found  loose  in  two  tickets  on  which  Mr.  Hungerford's  name 
was  printed,  and  that  these  two  votes,  which  were  counted  for  Mr. 
Hungerford,  should  be  deducted  from  the  aggregate  vote  of  Mr. 
Hungerford  and  added  to  the  vote  of  Mr.  Shook,  thus  making  four 
votes  difference  in  the  result.  The  undersigned  cannot  concur  in 
the  allowance  of  such  a  claim.  There  is  no  evidence  whatever  that 
the  pasters  had  ever  been  affixed  to  the  face  of  the  printed  ballots, 
nor  that  either  the  ballots  or  the  pasters  indicated  by  their  appear- 
ance that  they  had  been  so  affixed.  Certainly  the  paster  alone  was 
was  not  a  legal  ballot  within  the  requirements  of  the  statute,  and 
it  can  gain  nothing  by  being  placed,  either  accidentally  or  other- 
wise, within  a  legal  ballot  unless  affixed  to  the  ballot,  and  cover- 
ing  the  name  printed  on  the  ballot  It  certainly  indicates  no  in- 
tention on  the  part  of  the  voter  to  alter  the  ballot.  The  under- 
signed caimot  therefore  concur  in  the  justice  of  this  claim- 
Willis  Van  Wagner  voted  for  Mr.  Hungerford  in  the  eastern 
district  of  the  ninth  ward,  and  it  is  charged  by  the  contestant  that 
he  was,  at  the  time,  and  had  been  for  several  days  previous,  a  resi- 
dent of  Schoharie.  This  claim  seems,  to  the  undersigned,  to  be  so 
plainly  wrong  that  they  would  fail  of  their  duty  if  they  did  not 
show  its  fallacy.  The  contestant  relies  mainly  on  proof  made  by 
Mr.  Peter  Foland,  that  on  the  24th  of  October,  Van  Wagner,  who 
had  been  boarding  at  his  house  in  the  eastern  district  of  the  ninth 
ward,  left  his  house  for  Schoharie,  and  told  him  *'  he  had  hired 
out  to  his  uncle  to  clerk  it  in  the  bank  there  "  (page  165);  but, 
on  his  cross-examination,  the  witness  made  a  statement  materially 
different  as  to  what  Van  Wagner  said  on  leaving  (page  167).  That 
he  left  town  about  two  weeks  before  the  election,  was  also  proved 
by  Mr.  Weidman,  and  was  not  controverted.     But  the  question 
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was,  when  he  ceased  to  be  resident  of  Albany  and  become  a  resi- 
dent of  Schoharie?  To  this  point  Mr.  Van  Wagner  himself  testi- 
fied (pages  365,  366)  that  he  had  resided  in  Albany  more  than  a 
year  before  the  last  election,  and  resided  there  on  the  last  election 
day. 

That  he  went  to  Schoharie,  before  the  election,  on  a  visit  to  at- 
tend the  fair,  and  had  remained  there,  at  the  suggestion  of  his 
uncle.  Judge  Goodyear,  in  the  hope  of  obtaining  the  place  of  cashier 
in  the  bank  of  his  tincle,  in  case  Judge  Goodyear's  son,  who  then 
occupied  that  position,  should  conclude  to  accept  an  offer  to  go  into 
business  in  the  city  of  New  York. 

That  he  was  not  employed  to  remain  in  Schoharie  until  after  the 
election  and  on  the  eleveuth  of  November,  and  that  on  the- morn- 
ing of  the  day  of  the  election,  as  he  was  starting  to  come  to  Albany, 
he  applied  to  his  uncle  to  inform  him  whether  he  could  give  him 
the  place  and  his  uncle  told  him  he  had  not  decided  and  did  not 
know  whether  he  should  want  his  services  or  not,  but  would  ascer- 
tain in  a  few  days  (pcige  366).  Mr.  Van  Wagner  testified  that  he 
did  not  form  the  intention  of  becoming  a  reaicliiit  of  Schoharie  un- 
til after  the  election;  that  when  he  went  to  Schoharie,  before  the 
elction,  he  left  clothing  and  his  washing  at  Poland's,  and  books  and 
accounts  at  Weidman's  store  in  Albany,  and  that  he  settled  for  his 
washing  as  usual  when  he  came  to  Albany  on  election  day;  that  he 
received  nothing  for  any  services  rendered  in  Schoharie  before  the 
election. 

It  further  appeared  that  Mr^  Van  Wagner  did  not  vote  at  the  town 
meeting  at  Schoharie  this  spring,  because  he  had  not  been  a  resi- 
dent there  four  months,  though  it  would  have  been  four  months  if 
his  residence  had  begun  there  at  the  time  he  went  there  before  the 
election.    (Page  371.) 

In  the  opinion  of  the  undersigned  Mr.  Van  Wagner  was  as 
clearly  entitled  to  vote  in  the  district  where  he  voted  as  any  other 
resident  in  that  district,  and  for  authority  on  this  point  the  under- 
signed beg  leave  to  refer  to  the  report  made  to  the  Senate,  in  the 
Low  and  Niven  case,  by  Mr.  Folger  at  page  54,  where  he  says: 
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"  The  true  conclusion  from  a  consideration  of  all  the  cases  would 
seem  to  be  that  the  residence  or  inhabitancy  which  will  qualify  a 
person  to  vote,  is  a  present  settled,  fixed  abode,  with  no  intent  en- 
tertained  to  change  the  same  until  a  fixed  time  then  in  the  future. 
That  not  only  must  there  be  intent  to  give  up  or  to  take  up  a  resi- 
dence but  there  must  be  action  towards  it.  The  mental  deter- 
mination, and  the  bodily  execution  of  the  decision  of  the  mind^ 
must  both  concur;  and  further,  that  there  can  be  but  one  residence 
at  a  time;  (me  residence  cannot  be  acquired  until  a  former  residence 
is  lost  nor  can  one  be  lost  until  another  is  acquired.  (2  Kent's  Com,, 
674,  10th  ed.,  note  E;  Crawford  v.  Wilson,  4  Barbour,  504,  618.) 

"  For  himself,  the  undersigned  (said  Mr.  Folger),  in  this  investi- 
gation, has  been  disposed  to  look  especially  for  the  intent  as  the 
chief  solvent  of  a  conflicting  or  a  doubtful  array  of  facts,  and  in 
looking  at  the  intent  to  rely  more  u^on  the  testimony  of  the  voter 
himself  when  that  could  be  obtained,  and  when  the  voter  seemed 
a  fair  and  candid  witness  than  upon  any  other  evidence  in  the? 
case.'* 

John  Titus,  who  also  voted  in  the  eastern  district  of  the  ninth 
ward  for  Mr.  Hungerford,  is  objected  to  as  not  then  residing  in 
that  ward,  and  it  is  claimed  by  the  contestant  that  his  vote  should 
be  deducted.  But  in  the  opinion  of  the  undersigned,  the  evidence 
(page  210)  brings  him  clearly  within  the  rule  stated  by  Senator 
Folger  and  his  vote  was  legally  cast. 

Two 'others,  Thomas  B.  Laraway  and  Charles  Lewis,  are  also  ob- 
jected to  by  the  contestant,  but  on  pretenses  so  entirely  frivolous 
that  all  the  committee  agree  that  the  objection  is  unfounded. 

This  is  the  extent  of  all  the  deductions  that  it  is  claimed  on  the 
part  of  the  contestant  ought  to  be  made  from  the  votes  actually 
given  for  Mr.  Hungerford. 

The  undersigned  find  from  the  evidence  that  five  illegal  votes 
were  given  for  Mr.  Shook  which  ought  to  be  deducted,  as  follows: 

Joseph  Artel  voted  in  the  western  district  of  the  tenth  ward^ 
and  he  testified  that  he  was  not  at  the  time  a  resident,  of  that 
district. 
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Stephen  W.  Thatcher  voted  in  the  second  election  district  of  the 
town  of  Knox,  who  was  at  that  time  a  minor.  As  to  these  two 
voters,  Artel  and  Thatcher,  the  undersigned  understand  that  all 
the  committee  agree  that  these  votes  should  be  deducted. 

Jacob  Sterling  voted  also  in  the  second  district  of  Knox,  who  & 
proved  to  have  been  at  the  time  a  resident  of  the  town  of  Guil3er- 
land.     (See  pages  393,  394.) 

Morgan  L.  Schermerhom  voted  in  the  middle  district  of  the 
ninth  ward  of  the  city  of  Albany,  and  the  evidence  that  he  was  at 
that  time  a  resident  of  the  eastern  district  of  that  ward,  or  of  the 
<uty  of  Washington;  at  all  events  the  proof  is  clear  that  he  did  not 
reside  in  the  district  in  which  he  voted,  and  had  never  resided 
there.      (See  pages  374,  377,  401,  402.) 

Ephraim  Lassure  voted  in  the  eastern  district  of  the  ninth  ward, 
when  it  was  plainly  established  that  he  was  at  the  time  a  resident 
of  !N'orth  Adams,  in  the  State  of  Massachusetts.  (See  pages  610, 
377,  378,  379,  380.) 

Of  the  votes  therefore  actually  cast^  if  you  deduct  from 

those  certified  for  Mr.  Hungerford 2,761 

The  alms-house  votes 10 

He  will  still  have 2,761 

And  if  you  add  to  the  votes  certified  for  Mr.  Shook 2,732 

The  six  written  votes 6 

Mr  Shook  will  have. 2,738 

And  then  deduct  the  five  illegal  votes  above  stated 5 


He  will  have 2,733 

Which  deducted  from  the  votes  of  Mr.  Hungerford 2,751 


Leaves  still  a  majority  for  Mr.  Hungerford  of 18 
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It  is  further  claimed  on  the  part  of  the  contestant  that  some 
soldiers'  votes  ought  to  be  allowed  as  if  cast  in  the  western  district 
of  the  ninth  ward. 

It  is  shown  that  James  Parrot  came  to  the  polls  and,  after  voting 
himself,  offered  two  soldiers'  votes,  which  were  received;  that  he 
then  offered  the  vote  of  another  soldier  who  was  not  registered,  and 
objection  being  made  he  retired  to  procure  the  necessary  affidavits 
of  residence.  Parrot  had  in  his  possession  at  the  time  seven  more 
soldiers'  votes  that  he  intended  to  offer  in  addition  to  the  one  ob- 
jected to,  eight  in  all,  he  afterward  procured  the  affidavits  or  resi- 
dence, but  did  not  again  offer  to  the  inspectors  the  vote  that  had 
been  objected  to,  nor  did  he,  at  any  time,  offer  to  the  inspectors  the 
other  seven  soldiers'  votes. 

Now  upon  what  pretense  is  it  that  votes  not  even  offered  to  the 
board  of  inspectors  can  be  counted  and  canvassed  the  undersigned 
.do  not  comprehend. 

No  rule  is  better  settled  than  that  no  votes  can  be  counted  unless 
they  have  actually  been  received  and  put  in  the  baltot-box. 

In  the  contested  election  of  Low  and  Niven  that  rule  was  rigidly 
enforced,  and  the  Senate  committee  refused  to  allow  legal  votea 
which  had  been  improperly  rejected  by  the  inspectors,  though  they 
had  been  offered  to  the  inspectors,  and  had  been  actually  placed  in 
their  hands. 

Senator  Folger  said  on  page  37  of  his  report:  "  The  actual  result 
of  an  election  must  be  declared  from  a  counting  of  the  votes 
actually  received.  The  right  of  any  tribunal  to  review  the  deter- 
mination of  the  boards  of  canvassers  and  to  adjudge  that  the  per- 
son foimd  elected  by  these  boards  was  not  in  fact  elected,  and  that 
instead  of  him  another  person  was  really  elected,  must  be  confined 
to  adjudging  this  upon  the  votes  actiially  received  into  the  ballot- 
box.^^ 

"  But  it  would  be  too  vagabond  and  unsafe  a  power  for  a  tribunal 
of  review  to  exercise,  to  inquire  for  whom  the  electors  would  have 
voted  in  case  their  ballots  had  reached  the  boxes.       The  power  of 
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changing  their  votes  remains  with  them  until  it  has  passed  into  the 
box,  and  we  cannot  assume  that  such  power  would  not,  in  some 
cases,  be  exercised." 

And  he  proceeds  to  show  why,  in  England,  a  vote  tendered  may 
be  counted.  It  is  because  the  vote  there  is  viva  voce,  and  a  tender 
of  his  vote  is,  of  course,  an  announcement  of  it.  Mr.  Folg^r 
further  says,  on  page  38:  "  That  the  vote  by  ballot  doe»  not  declare 
his  choice  until  the  ballot  has  passed  from  Jiis  control  and  has  gone 
into  the  ballot-box; "  and  he  refers  to  different  authorities  in  sup- 
port of  his  opinion. 

It  was  agreed  by  the  counsel  for  the  contestant  that  this  view  was 
not  applicable  to  soldiers'  votes,  and  it  was  said  that  the  soldier  had 
exhausted  all  his  control  over  his  ballot  when  it  left  his  hands. 

But  this  argument  is  plainly  erroneous.  The  soldier  has  the 
l^al  right  to  stop  and  to  supersede  by  a  new  power  of  attorney  the 
vote  he  has  prepared  after  it  has  left  his  hands.-  He  may  appear 
personally  at  the  polls  and  exercise  the  right  of  casting  a  personal 
vote  in  preference  to  his  previously  prepared  printed  vote  if  he 
chooses  to  do  so. 

His  right  to  control  does  not  cease  till  his  ballot  is  placed  in  the 
ballot-box. 

Indeed  the  person  holding  the  soldier's  ballot  and  presenting  it 
to  the  board  of  inspectors,  is  only  the  agent  of  the  soldier,  and  all 
his  acts  are,  in  law,  but  the  acts  of  the  soldier  himself. 

If  soldiers'  votes,  duly  prepared,  but  not  offered  at  the  late  elec- 
tion, may  now  be  counted,  it  is  thought  many  hundred!&,  and  per- 
haps thousands,  will  appear  as  candidates  for  allowance  on  the  pro- 
posed new  canvassing  with  quite  as  good  a  claim  as  fhat  now  made 
in  behalf  of  thesfe  eight  votes. 

One  other  question  remains  to  be  considered  by  the  undersigned. 

It  is  alleged  by  the  contestant  that  the  poll  of  the  northern  dis- 
trict of  the  ninth  ward  of  the  city  of  Albany  was  blocked  on  the 
afternoon  of  the  day  of  election  so  that  the  republican  voters  had 
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great'  difficulty  in  gettting  up  to  the  poll,  and  in  some  instances 
were  iinable  to  do  so.  Many  witnesses  have  been  examined  to  this 
point  on  both  sides,  and  the  evidence  is,  in  some  respects,  con- 
tradictory. 

That  the  poll  was  at  no  time  of  the  day  actually  blocked  is  evi- 
dent from  the  well-established  fact  that  votes  were  received  during 
the  entire  day,  without  intermission.  The  inspectors  were  con- 
stantly engaged  in  taking  the  votes,  and  there  was  no  delay,  except 
the  little  which  was  incident  to  disposing  of  challenges  and  search- 
ing the  registry  for  the  names  of  voters.  About  six  hundred  votes 
were  taken  during  the  day  and  this  was  an  average  of  about  a  vote 
for  every  minute  of  time  the  poll  was  open. 

That  there  was  a  great  number  of  persons  there  pressing  to  get 
up  to  vote  and  that  there  was  a  great  difficulty  in  getting  up 
through  the  crowd  to  the  poll  there  is  no  doubt;  and  it  is  equally 
certain  that  there  was  difficulty  in  gettting  out  through  the  crowd 
after  voting;  with  so  great  a  pressure  around  the  poll  and  with  the 
excitement  attendant  upon  such  an  election,  it  could  hardly  have 
been  otherwise.  But  a  fair  examination  of  the  testimony  nega- 
tives entirely  the  idea  that  there  was  any  predetermination  to  pre- 
vent  a  fair  vote,  or  any  concerted  action  at  the  poll  to  deprive  re- 
piiblican  voters  of  the  same  rights  enjoyed  by  those  who  voted  the 
democratic  ticket.  The  adverse  testimony  on  this  point  is  fully 
met  and  rebutted  by  the  positive  testimony  of  those  who  could  not 
have  failed  to  know  it  if  anv  such  combination  had  existed.  There 
was  no  riot  and  but  little  personal  violence,  less  than  usually  oc- 
curs on  such  an  occasion  among  so  large  an  assemblage,  and  in  so 
heated  a  canvass. 

The  undersigned  regard  the  proposition  made  to  set  aside  the  elec- 
tion of  that  particular  district,  so  as  to  deduct  the  majority  there 
given  for  Ilungerford,  and  thus  elect  Shook,  as  entirely  unwar- 
ranted in  law,  and  an  arbitrary  exercise  of  power  never  before  at- 
tempted in  a  legislative  body.    As  a  precedent,  it  could  not  fail  to 
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be  exceedingly  dangerous,  and  it  would  go  far  to  weaken  the  confir 
dence  of  the  people  in  the  justice  of  their  representatives.  It  would 
be  a  disfranchisement  of  the  electors  of  that  district,  because  it 
would  deprive  them  of  the  opportunity  of  voting  at  a  new  election. 

If  a  case  occurs  of  fraud  or  violence  of  such  an  extreme  character 
as  to  warrant  the  setting  aside  of  an  election,  the  only  fair  course  is 
to  remit  the  whole  matter  again  to  the  judgment  of  the  people.  To 
select  out  a  particular  district,  and  to  set  aside  an  election  in  that  dis- 
trict alone,  or  rather  arbitrarily  to  reject  all  the  votes  of  that  district, 
and  thus  elect  a  favorite  candidate  is  a  usurpation  of  power  not  dele- 
gated, and  a  defiance  of  the  popular  will.  It  would  be  an  election 
by  the  Assembly  and  not  by  the  people. 

Protecting,  therefore,  against  the  legality  and  justice  of  the  pro- 
posed action,  the  undersigned  dissent  from  the  conclusion  of  the 
majority  of  the  conMnittee,  and  recommend  that  a  resolution  be 
adopted  declaring  that  Oliver  M.  Hungerford  was  duly  elected  a 
member  of  this  house,  and  rightfully  holds  his  seat  here. 

All  of  which  is  respectfully  submitted. 

JESSE  F.  BOOKSTAVER, 
WILLIAM  D.  VEEDEE, 

Committee. 
Assembly  Documents,  1865,  volume  9,  No.  186;  Assembly  Journal, 
1865,  page  1164. 

Reports  Made  Special  Order. 

In  Assembly,  Ap7'il  11,  1865. 

Mr.  Gleason  called  for  the  consideration  previously  reported  by 
the  committee  on  privileges  and  elections  relative  to  the  petition  of 
Joseph  Shook,  praying  that  he  may  be  awarded  the  seat  now  occu- 
pied by  Hon.  O.  M.  Hungerford.     ***»*♦♦♦♦ 

Mr.  Wood  moved  to  make  the  consideration  of  said  resolutions  a 
special  order  for  to-morrow  evening  at  74  o'clock. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to  . 
said  motion,  and  it  was  determined  in  the  affirmative,  two-thirds  of 
all  the  members  present  voting  in  favor  thereof. 
Assembly  Journal,  1865,  page  1243. 
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Seat  Awarded  to  Joseph  Shook. 

Assembly  Chamber,  April  12,  1865. 

Mr.  Angel  called  for  the  consideration  of  the  resolutions  reported, 
by  the  committee  on  privileges  and  elections  in  relation  to  the  con- 
tested seat  now  held  by  Hon.  Oliver  M.  Hungerford,  in  the  words 
following,  to  wit : 

Resolvedy  That  the  election  held  in  the  western  district  of  the 
ninth  ward  of  the  city  of  Albany,  on  the  8th  day  of  November  last, 
is  hereby  declared  void,  in  consequence  of  the  freedom  thereof  be- 
ing interfered  with  by  violence,  to  such  an  extent  as  to  disfranchise 
a  large 'proportion  of  the  electors  in  said  district. 

Resolvedj  That  Joseph  Shook  by  the  greatest  number  of  legal 
votes  cast,  was  duly  elected  a  member  of  Assembly,  from  the  second 
district  of  Albany  coimty,  on  the  8th  day  of  November  last,  and  is 
entitled  to  the  seat  now  occupied  by  the  Hon.  O.  M.  Hungerford. 

Debate  was  had  thereon,  when  Mr.  Eedington  moved  the  previ- 
ous question. 

Mr.  Speaker  put  the  question  "  Shall  the  main  question  be  now 
put,"  and  it  was  determined  in  the  affirmative. 

Ayes,  49.     Noes,  39. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
said  resolution,  and  it  was  determined  in  the  affirmative. 

Ayes,  69.    Noes,  39. 

Assembly  Journal,  1865,  page  1272. 

Joseph  Shook  Sworn  in. 

Assembly  Chamber,  April  13,  1865.    . 

Hon.  Joseph  Shook  to  whom  was  awarded  the  right  to  the  seat 
occupied  in  the  past  by  Hon.  O.  M.  Hungerford,  appeared  in  the 
Assembly  Chamber  was  sworn  by  the  Speaker,  and  topk  his  seat  as 
a  member  from  the  second  district  of  the  county  of  Albany. 
Assembly  Journal,  1865,  page  1271. 

28 
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Case  of  William  Williams  and  Tames  S.  Lyon. 

FiEST  Disteict,  Ekie  County  —  Petition  of  James  S.  Lyon 

Pbesented. 

Assembly  Chambeb,  January  3,  1866. 

Mr.  Jewitt  presented  the  petition  of  James  S.  Lyon,  claimant  for 
the  seat  held  by  Hon.  William  Williams,  from  first  Assembly 
district  of  Erie  county,  which  was  read  and  referred  to  the  com- 
mittee on  privileges  and  elections. 

Assembly  Journal,  1866,  vol.  1,  page  30.  , 

Repoet  of  Committee  —  Awabd  Seat  to  William  Williams. 

« 

Assembly  Chambeb,  March  6,  1866. 

Mr.  Pitts,  from  the  committee  on  .privileges  and  elections,  to 
which  was  referred  the  petition  of  James  S.  Lyon,  for  the  seat  now 
held  in  this  House  by  Hon.  William  Williams,  made  the  following 
report: 

Repobt  of  Messes.  Pitts  and  Levingee,  feom  the  Committee 
ON  Peivileges  and  Elections,  Relative  to  the  Seat  now 
Occupied  by  Wm.  Williams,  of  Eeie  County. 

Committee  on  privileges  and  elections,  to  which  was  referred  the 
memorial  of  James  S.  Lyon,  Esq.,  claiming  that  he  was  duly  elected 
member  of  Assembly  from  the  first  Assembly  district  of  the  county 
of  Erie  at  the  last  general  election,  and  entitled  to  the  seat  in  this 
body  held  by  the  Hon.  William  Williams,  respectfully  report: 
,  That  the  committee  made  an  order  that  each  of  the  parties  herein 
should  prepare  and  serve  upon  the  opposite  party  a  statement  of  his 
case,  and  the  votes  and  facts  upon  which  he  relied  in  this  proceeding, 
which  statements  will  be  found  at  pages  134  to  139  of  the  evidence. 
The  committee  proceeded  with  all  reasonable  dispatch  to  hear  the 
evidence  in  this  proceeding,  but  have  been  unable  to  report  "at  an 
earlier  day,  by  reason  of  being  engaged  in  the  hearing  of  another 
contested  case. 
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In  this  case  the  inquiry  requires  the  consideration  of  ballots  cast 
or  offered  by  legal  voters,  but  not  counted  or  allowed,  or  erroneously 
flowed  by  the  canvassers. 

Of  ballots  illegally  cast,  for  the  reason  that  the  voter  casting  them 
tad  not  at  the  time  the  legal  right  to  vote,  and  which  were  im- 
properly allowed;  and 

Of  alleged  irregularities  upon  the  part  of  the  inspectors  holding 
the  poll  at  the  time  of  the  election. 

It  was  conceded  by  the  parties  hereto  that  the  majority  for  the 
fitting  member,  as  returned  by  the  board  of  county  canvassers,  is  ten 
(see  page  two  of  the  evid«4ce),  and  it  also  appears  by  the  returns 
from  the  several  election  districts,  that  the  vote  in  this  Assembly 
•district  was  3,142  for  William  Williams  and  3,132  for  James  S. 
Lyon. 

There  was  one  ballot  cast  in  the  first  district  of  the  fourth  ward, 
which  was  not  allowed,  which  by  mistake  was  deposited  in  the  ward 
box,  and  which  was  a  ballot  for  the  sitting  member.  The  whole 
number  of  votes  cast  in  that  district  for  member  of  Assembly  was 
three  hundred  and  seven,  and  the  number  of  ballots  found  in  the 
Assembly  box  was  three  hundred  and  six;  besides  the  inspector, 
James  Gilbert,  testified  that  he  put  an  Assembly  ticket  into  the  ward 
box  through  mistake,  and  gave  notice  of  the  same  at  the  time.  (See 
testimony  of  James  Gilbert,  page  104.)  There  is  no  conflict  of  evi- 
dence as  to  this  vote,  or  as  to  the  fact  that  it  was  not  allowed,  and 
the  sitting  member  is  clearly  entitled  to  the  same.  (See  Laws  of 
1842.) 

There  is  another  Assembly  ballot  proved  to  have  been  found, 
-which  was  for  the  sitting  member,  in  the  State  box  in  the  same  dis- 
trict, but  it  cannot  be  allowed  for  the  reason  that  by  counting  it,  it 
would  cause  an  excess  of  one  Assembly  ballot,  and  the  law  above 
cited  is,  that  whenever  a  ballot  is  found  in  the  wrong  box,  if  by 
counting  it  with  those  in  the  proper  box  it  does  not  produce  an  ex- 
cess, it  is  to  be  allowed,  and  it  must  not  be  allowed  if  it  does  produce 
an  excess  of  votes  over  the  whole  number  cast. 
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There  were  three  Assembly  ballots  cast  for  James  S.  Lyon  for 
member  of  Aasembly,  in  the  third  election  district  of  the  second 
ward,  by  George  A.  Mills,  A.  Norris  and  Thomas  S.  Deever,  which 
ballots  were  improperly  received  and  allowed  for  the  reason  that 
the  said  voters  were  not  registered.  (See  evidence,  pages  77,  78,  79- 
131  and  132.)  The  evidence  is  uncontradicted  that  these  three  men 
voted  for  the  contestant,  and  it  is  conceded  that  they  were  not  regis- 
tered. The  contestant  claims  that  these  men  were  legal  vote«*s,  and 
their  votes  should  be  allowed  because  they  voted  at  the  last  general 
election  preceding  the  election  of  last  year  in  said  district,  and  their 
names  are  on  the  poll  list  of  the  preceding  year;  that  it  was  the  duty 
of  the  board  of  registry  to  have  placed  their  names  on  the  registry,, 
and  that  they  should  not  be  deprived  of  their  right  to  vote  on 
account  of  the  fault,  neglect  or  mistake  of  the  registry  board. 

The  law  under  which  the  last  general  election  was  held  was 
passed  at  the  last  session  of  the  Legislature  (see  Session  Laws  of 
1865,  chapter  740),  and  this  is  the  first  time  that  any  committee 
or  tribunal  has  been  called  upon  to  pass  upon  any  of  its  provisions. 
We  do  not  consider  the  position  taken  by  the  contestant  as  tenable* 
The  Assembly  district  in  question  is  a  portion  of  the  city  of  Buf- 
falo, an  incorporated  city  of  this  State  (see  evidence,  page  two), 
and  by  the  provisions  of  the  act  above  referred  to,  in  all  such  dis- 
tricts no  persons  shall  be  allowed  to  vote  unless  his  name  is  on 
the  register  prepared  in  accordance  with  the  said  statute  by  the 
proper  board.  The  provision  of  the  statute  which  applies  to  these 
three  voters  is  as  follows:  "  It  shall  be  the  duty  of  the  said  in- 
spectors carefully  to  preserve  the  said  list  for  their  use  on  election 
day,  and  to  designate  one  of  their  number,  or  one  of  the  clerks, 
at  the  opening  of  the  polls,  to  check  the  name  of  every  voter  voting 
in  such  district  whose  name  is  on  the  register;  and  no  vote  shall 
be  received  at  any  annual  election  in  this  State,  unless  the  name 
of  the  person  offering  to  vote  be  on  the  said  registry  made  and  com- 
pleted, as  hereinbefore  provided,  preceding  the  election;  and  any 
person  whose  name  is  on  the  registr}'  may  be  challenged,  and  the 
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same  oaths  shall  be  put  as  are  now  prescribed  by  law.  This  section 
shall  be  taken  and  held,  by  every  judicial  or  other  tribunal,  as  man- 
datory and  not  as  directory.  And  any  vote  which  shall  be  received 
by  the  said  inspectors  of  election  in  contravention  of  this  section 
shall  be  void,  and  shall  be  rejected  from  the  count  in  any  legisla- 
tive or  judicial  scrutiny  into  any  result  of  the  election." 

Last  part,  section  six,  of  law  above  cited.  This  law  is  imperative, 
and  it  is  necessary  that  every  voter  should  be  registered,  and  that 
in  accordance  with  its  provisions.  It  specially  declares  that  the 
above  provision  shall  be  mandatory,  and  that  all  ballots  received 
from  voters  not  registered  shall  be  deducted  in  any  scrutiny  in  the 
result  of  the  Section.  To  allow  these  votes  would  be  an  entire 
disregard  of  the  statute,  and  one  which  would  be  so  gross  as  to  ex- 
cite just  and  severe  criticism.  This  law  at  the  last  election,  in  the 
judgment  of  the  undersigned,  prevented  thousands  of  illegal  and 
fraudulent  ballots  from  going  into  the  ballot-boxes,  and  from  influ- 
encing the  result.'  Any  statute  which  preserves  the  purity  of  the 
election,  and  prevents  fraud  and  illegal  voting,  is  a  public  bless- 
ing, ftnd  should  be  strictly  adhered  to  by  all  good  citizens,  without 
I'espect  of  party.  The  ballot-box  is  the  very  foundation  of  our  in- 
stitutions, and  the  bulwark  of  our  civil  liberty,  which  should  be 
protected  by  every  proper  safeguard. 

No  question  was  made  by  either  of  the  learned  counsel  as  to  the 
constitutionality  of  the  law  of  last  winter,  and  we  do  not  feel 
called  upon  to  elaborate  upon  this  question.  We  have  no  doubt 
as  to  its  constitutionality,  and  that  the  Legislature  have  not  only 
the  power  but  it  is  their  duty  to  so  regulate  the  manner  of  voting 
as  to  secure  to  the  people  of  this  State  thi«  great  right,  and  to  pre- 
vent eleotions  from  being  carried  by  either  or  any  party  by  means 
of  fraudulent  and  illegal  ballots.  These  three  votes  must  be  de- 
ducted from  those  allowed  to  the  contestant. 

The  contestant  claims  that  the  ballot  cast  by  John  W.  Clark,  in 
the  first  district  of  the  fifth  ward,  for  the  silting  member,  should 
be  rejected  on  the  ground  that  he  was  a  non-resident  of  the  dis- 
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trict.  It  appears  from  the  evidence  that  this  voter  lives  in  said 
district  and  ward  and  keeps  a  grocery  in  the  eighth  ward;  that  he 
moves  his  family  and  a  portion  of  his  furniture  to  the  store  during 
cold  weather,  but  with  no  intention  of  making  that  his  home;  that 
in  this  instance  he  had  taken  a  part  of  his  furniture  to  his  store^ 
and  had  taken  his  wife  there,  but  simply  to  stay  during  the  winter^ 
and  that  he  now  has  furniture  in  his  house  and  considers  that  as 
his  home,  and  intends  to  return  in  the  spring.  (See  evidence  of 
John  W.  Clark,  pages  129  and  130.)  The  facts  as  to  this  vote  are 
undisputed,  and  appear  in  the  evidence  as  above  stated. 

A  persons  never  loses  one  residence  until  he  acquires  another,, 
and  a  person  leaving  a  fixed  place  of  abode  temporarily  or  for  a 
particular  purpose,  either  for  business,  pleasure  or  health,  with 
the  intent  of  returning  to  such  place  as  soon  as  such  purpose  is  ac- 
complished,  does  not  lose  his  residence.  (See  Crawford  v.  Wilson^ 
4th  Barbour;  504;  Low  v.  Niven,  Judge  Folger's  Report,  Senate 
Document  No.  1,  vol.  1st,  1865,  page  52,  and  xBases  there  cited.) 
This  vote  should  not  be  deducted  from  the  sitting  member. 

It  is  also  claimed  by  the  contestant  that  the  vote  cast  by  Thomas 
Phillips,  in  the  first  district  of  the  third  ward,  for  the  sitting  mem- 
ber, should  be  deducted.  This  voter  is  a  single  man  who  formerly 
lived  in  this  district,  enlisted  into  the  army,  and  upon  his  return 
took  up  his  residence  in  the  town  of  Elma,  where  he  now  resides. 
(See  evidence,  pages  122,  123  and  124;  see  evidence,  pages  65,  66- 
68,  69.)  This  voter  stated  to  several  persons  that  he  resided  in  the 
town  of  Elma,  and  at  the  time  he  cast  his  ballot  he  was  a  resident 
of  the  town  of  Elma,  and  his  vote  should  be  deducted  from  those 
allowed  for  the  sitting  member.  (See  evidence  and  cases  above 
cited.) 

In  the  first  election  district  of  the  second  ward,  by  the  returns, 
it  appears  there  were  two  hundred  and  forty  ballots  cast  for  William 
Williams,  and  eighty-five  ballots  cast  for  James  S.  Lyon.  It  is  an 
undisputed  fact  that  the  returns  as  made  upon  the  night  of  the 
election,  the  ballots  cast  for  William.  Williams  were  two  hundred 
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and  forty-seven;  for  James  S.  Lyon,  ninety-one,  and  that  seven 
votes  were  deducted  from  those  of  the  sitting  member  and  six  from 
the  contestant  by  the  mere  direction  of  the  inspectors  or  clerk3. 
(See  evidence,  pages  2,  3-7-82.) 

It  appears  that  in  the  morning  they  for  the  first  time  discovered 
that  there  was  an  excess  of  twelve  votes,  and  that  a  man  by  the 
name  of  Ryan,  who  was  not  registered,  voted,  but  for  which  can- 
didate does  not  appear,  and  they  therefore  decided  to  deduct  thir- 
teen votes  as  above  stated. 

In  this  district  Mr.  Kelly  found  four  double  ballots,  all  for  the 
sitting  member,  and  he  destroyed  one  single  ballot,  leaving  seven 
single  ballots,  which  were  placed  under  a  lamp.  (See  evidence  of 
Kelly,  page  6.)  Mr.  Wells  found  one  double  ballot  and  one  triple, 
all  for  William  Williams,  making  five  votes  in  all,  which  were  also 
placed  under  the  lamp.  (See  evidence,  pages  28,  29.)  In  this 
district  there  was  considerable  confusion  and  much  irregularity 
during  the  day,  and  in  canvassing  the  votes  the  statute  was  not 
complied  with  in  all  respects.  After  closing  the  polls,  the  first  duty 
of  the  inspector  was  to  ascertain  the  number  of  persons  voting  and 
the  number  of  votes  cast,  to  see  how  they  compared.  It  appears 
that  the  clerk  had  kept  the  nunoiber  of  each  voter  marked  opposite 
his  name  on  the  poll  lists,  and  had  checked  a  mark  under  the  head 
of  each  ticket;  that  here  were  eight  hundred  and  thirty-eight  votes 
cast  in  this  district  in  all,  and  that  here  are  twelve  voters  whose 
names  are  not  checked  as  voting  for  member  of  Assembly.  (See 
evidence,  pages  98,  99,  100.) 

It  is  claimed  by  the  contestant  that  these  double  ballots  should 
have  been  destroyed,  and  that  they  were  improperly  counted  for 
the  sitting  member. 

The  rule  of  law  is  that  whenever  any  double  ballots  shall  be 
found  they  shall  be  laid  aside,  and  if,  by  allowing  them  when 
counted  singly,  it  produces  an  excess  of  votes,  they  shall  both  be 
destroyed;  for  the  fraud  attempted  to  be  perpetrated,  the  law  pun- 
ishes the  voter  by  destrojang  the  legal  as  well  as  the  illegal  vote. 
(See  Laws  of  1842,  chap.  130,  §  37.) 
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Six  men  in  this  case  attempted  to  vote  more  than  one  ballot,  and 
it  producing  an  excess,  the  whole  six  must  be  disfranchised,  as 
there  was  an  excess  of  ballots  even  after  destrovine  these  votes.  It 
appears  from  the  poll  lists  that  three  himdred  and  twenty-five  men 
voted  for  member  of  Assembly;  it  is  also  proved  that  two  voters 
named  O'Neil  and  Leary  voted  for  the  sitting  member  for  member 
of  Assembly,  whose  names  are  not  so  checked  on  the  poll  lists, 
which  would  increase  the  number  of  votes  cast  in  this  district  to 
three  hundred  and  twenty-seven.  (See  evidence,  pages  115,  116, 
117,  119  and  120.) 

From  the  poll  lists  of  this  district  introduced  in  evidence  before 
the  committee  it  appears  that  these  men  are  not  checked  as  voting 
for  member  of  Assembly. 

Were  these  six  double  ballots  counted  for  the  sitting  member? 
After  a  careful  review  of  all  the  evidence,  it  is  the  conclusion  of 
the  undersigned  that  they  were.  Kelly  swears  that  they  were 
placed  under  the  lamp,  and  afterwards  taken  out  and  counted  by 
George  A.  Moore.    (See  evidence,  pages  7,  18  and  37.) 

The  evidence  of  Joseph  McAbe,  one  of  the  inspectors,  is  very 
unsatisfactory  upon  this  point;  but  a  fair  construction  of  his  testi- 
mony leads  to  the  conclusion  that  these  ballots  were  counted.  (See 
evidence  of  Joseph  McAbe.) 

If  there  had  been  three  hundred  and  thirty-eight  votes  cast  for 
member  of  Assembly,  these  six  double  ballots  when  op^ied  and 
counted  would  have  made  three  hundred  and  thirty-four  ballots, 
but  there  were  only  three  hundred  and  thirty-eight  ballots  in  all; 
if  three  hundred  and  twenty-seven,  the  number  proved,  had  only 
voted  for  member  of  Assembly,  there  should  have  been  only  throe 
hundred  and  thirty-three  ballots  in  all;  but  there  were  thr^e  hun- 
dred and  thirty-eight,  an  excess  of  five.  There  is  evidently  a  mis- 
take somewhere,  which  wall  be  considered  hereafter  in  its  bearing 
upon  another  question. 

In  the  judgment  of  the  undei-signed,  James  S.  Lyon  should  be 
allowed  ninety-one  ballots,  the  number  proved  to  have  been  cast  for 
him  before  any  deduction  was  made,  and  William  Williams  should 
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be  restored  to  the  number  first  found  for  him,  two  hundred  and 
forty-seven,  from  which  deduct  the  six  double  ballots  or  twelve 
ballots  (one  having  been  destroye?d  by  Kelly),  which  leaves  him  in 
this  district  two  hundred  and  thirty-five  votes.  We  only  deduct 
twelve  votes,  as  the  inspector  erroneously  rejected  Ryan's  vote, 
which  cannot  be  done,  as  it  is  not  proved  how  he  voted.  By  this 
process  it  will  be  seen  that  it  shows  an  excess  of  five  votes,  if  we  fijid 
that  three  hundred  and  twentv-seven  was  the  whole  number  of  votes 
cast  for  member  of  Assembly,  as  after  disfranchising  six  votes, 
which  we  have  done,  it  should  only  leave  three  hundred  and  twenty- 
one  as  the  whole  number  of  votes. 

If  it  were  true  that  there  was  an  excess  of  five  votes,  the  inspec- 
tors should  have  placed  the  whole  number  of  ballots  back  in  the 
box  and  drawn  out  the  excess,  which  was  not  done  in  this  case. 
If  we  accept  it  as  a  fact  that  there  was  an  excess  of  five  ballots, 
would  we  be  justified  in  vitiating  the  election  for  this  failure  on  the 
part  of  the  inspectors  to  perform  their  duty  in  drawing  out  the  ex- 
cess? We  hold  not  An  election  should  not  be  set  aside  and  a  large 
number  of  voters  disfranchised  for  every  irregularity  or  failure  to 

comply  with  a  statute  regulation.    Those  provisions  of  the  election 

• 

law  which  are  directory  apply  to  the  inspector,  and  not  to  the  tri- 
bunal reviewing  this  action.  (See  Low  i?.  Niven,  above  cited,  jmge 
34.)  There  is  no  rule  by  which  this  committee  can  deduct  or  draw 
the  excess  of  votes.  We  cannot  tell  which  party  would  have  lost  or 
gained  if  the  law  had  been  followed;  and  we  do  not  believe  we 
should  be  justified  by  any  law  or  principle  in  setting  aside  the  elec- 
tion for  this  irregularity.  And  it  is  not  clear  that  there  was  this 
excess.  Conceding  that  there  were  six  double  ballotsj  which  when 
counted  made  twelve  ballots,  and  all  counted  together  making  three 
hundred  and  thirty-eight  votes  cast,  there  must  have  been  three 
hundred  and  thirty-two  ballots  cast,  six  of  which  were  double  bal- 
lots, and  when  opened  counted  twelve,  and  would  make  just  the 
number  three  hundred  and  thirty-eight,  these  twelve  ballots,  by  the 
statute,  must  be  destroyed,  which  would  be  equivalent  to  deducting 
six  ballots  from  three  hundred  and  thirty-two,  leaving  two  hundred 


442         Cases  of  Contested  Elections  to  Seats  in  the 

and  twenty-six  ballots  in  all  to  be  allowed;  that  is,  six  of  these  voters 
must  be  disfranchised,  destroying  the  six  illegal  and  the  six  legal 
votes  found  with  them.  It  will  be  seen  that  by  adding  together 
ninety-one  votes  allowed  for  Lyon,  and  two  hundred  and  thirty- 
five  we  allow  for  Williams,  makes  three  homdred  and  twenty-six 
votes  in  all,  just  the  number  there  should  be  if  this  theory  is  correct. 
It  is  proved  that  the  inspectors  and  clerks  conducted  the  election 
loosely,  and  that  there  were  irregularities  and  mistakes,  and  two. 
voters  were  found  who  voted  and  vet  were  not  checked.  With  this 
state  of  facts  proved  to  exist,  we  do  not  believe  it  would  be  a  very 
violent  presumption  to  presume  that  others  voted  who  were  not 
checked,  up  to  the  requisite  number.  In  both  views  of  this  matter, 
and  with  all  the  evidence  before  us,  we  cannot  decide  to  set  this 
election  aside  for  this  irregularity. 

There  are  other  irregularities  compkined  of  by  the  contestants 
which  we  do  not  believe  are  sustained  by  the  evidence;  and,  if  they 
were,  are  of  such  a  character  and  kind  as  cannot  change  the  result. 
The  opening  or  closing  of  the  poll  at  the  proper  time  is  not  such  an 
irregularity  as  would  vitiate  this  election.  And  the  balance  of  the 
proof  is,  that  they  were  opened  and  closed  at  the  proper  time. 

As  to  the  allegations  of  destroying  ballots  land  putting  ballots 
in  the  ballot-box  by  Inspector  Joseph  Mc  Abe,  we  must  hold  that  the 
allegation  is  not  sustained  by  the  evidence.  Each  of  the  inspectors, 
McAbe  and  Kelly,  were  indiscreet,  and  at  times  were  excited;  but 
all  the  evidence  considered  together  shows  that  no  such  irregularity 
complained  of  took  place.    (See  evidence  of  Kelly  and  McAbe.) 

It  must  be  remembered  that  the  contestant  holds  the  affirmative 
of  this  view,  and  must  furnish  the  balance  of  proof. 

It  is  claimed  by  the  contestant  that,  in  the  third  election  district 
of  the  first  ward,  the  votes  of  Frederick  J.  Frost  and  Patrick 
McAbe,  legal  voters,  were  improperly  rejected,  and  that  said  ballots 
were  for  him.  As  to  Mr.  Frost  it  would  seem  from  his  evidence 
tjiat  he  went  to  vote,  but,  not  having  a  full  set  of  ballots,  retired  to 
complete  his  set,  and,  that  when  he  came  back  to  vote,  was  told  that 
he  had  voted;  and  they  refused  to  receive  his  votes.    (See  evidence, 


Assembly  of  the  State  of  New  York.  44$ 

page  45.)  Witness  Woodward  (see  evidence,  page  56),  testifies  to 
the  same  fact,  and  that  he  informed  the  inspector  that  his  ballots 
had  not  been  received.  It  appears  that  this  voter  was  checked  as 
voting.  (See  evidences,  pages  61  and  112.)  O'Donnell,  the  inspec- 
tor in  this  district,  contradicts  the  evidence  of  Mr.  Frost,  and  testifies 
that  his  ballots  were  received.  (See  evidence,  pages  107  and  108.) 
We  believe,  from  all  the  evidence,  that  the  inspector  is  mistaken,, 
and  that  this  man  was  not  allowed  to  vote.  He  was  a  legal  voter, 
and  his  ballots  should  have  been  received.  We  cannot  allow  this 
ballot  for  the  contestant.  The  voter  might  have  changed  his  mind, 
and  had  the  right  to  change  his  mind  before  casting  his  ballot.  It 
is  only  in  cases  when  sufiicient  legal  votes  have  been  rejected 
through  fraud,  force  or  mistake,  as  would  have  clearly  changed  the 
result,  that  we  should  be  justified  in  declaring  that  the  sitting  mem- 
ber was  not  entitled  to  his  seat,  and  remitting  the  election  to  the 
people.  We  cannot  count  the  ballot  for  the  party  for  whom  it 
might  have  been  cast,  but  only  in  cases  where,  if  it  had  been  re- 
ceived, it  would  have  changed  the  result  can  we  send  the  election 
back  to  the  people.    (See  Low  v.  Niven,  supraj  pages  37  and  38.) 

Taking  the  evidence  of  Patrick  MjcAbe,  Inspector  O'Donnell, 
and  others  present,  we  do  not  see  how  it  can  be  claimed  that  his  vote 
should  be  counted.  It  appears  to  us,  conclusively,  that  he  went  in 
the  morning  to  vote  and  was  challenged;  that  he  then  left  the 
poll,  refusing  or  neglecting  to  take  the  requisite  oath;  that  he  went 
to  the  poll  the  second  time  and  inquired  if  the  inspector  deposited 
his  ballot,  and  when  informed  that  he  did  not,  went  again  the 
third  time  and  offered  to  vote,  and  again  refused  to  take  the  neces- 
sary oath;  the  last  time  McAbe  was  intoxicated.  This  voter  failed 
to  comply  with  the  provisions  of  the  law,  and  his  whole  conduct 
was  such  that  the  inspector  was  justified  in  rejecting  his  ballot. 
(See  evidence,  pages  49-108,  112,  113.) 

From  the  above  conclusions  of  the  undersigned,  we  do  find  that 
William  Williams  was  elected  as  member  of  Assembly  from  the 
first  Assembly  district  of  the  county  of  Erie,  by  two  majority  over 
the  contestant,  James  S.  Lyon. 
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« 

We  have  made  a  schedule  of  the  votes,  hereto  attached,  marked  A. 
It  appears  that  the  sitting  member  has  a  clear  majority,  and  we  are 
therefore  of  the  opinion  that  he  is  entitled  to  retain  his  seat  in  this 
body;  and  we  would  therefore  recommend  the  adoption  of  the 
following  resolution: 

Resolvedj  That  William  Williams  was  duly  elected  member  of 
Assembly  for  the  first  Assembly  district  of  the  county  of  Erie,  at  the 
general  election  held  in  November,  1865,  by  a  majority  of  all  the 
votes  cast  for  member  of  Assembly  in  that  district  at  said  election, 
and  that  he  is  entitled  to  retain  the  seat  in  the  Assembly  now  oc- 
cupied by  him. 

ADOLPH  LEVINGER 

EDMUND  L.  PITTS. 
AxBANY,  March  6,  1866. 

Schedule  A. 

Whole  number  of  votes  for  Williams 3,142 

Add  seven  ballots  arbitrarily  deducted  in  the  second  district, 

first  ward 7 

Add  one  vote  found  in  ward  box  in  first  district,  fourth 

wazd,  not  allowed  by  inspectors 1 

3,150 
Deduct  twelve  ballots,  being  double,  found  in  second 

district,  first  ward 12 

Deduct  one  vote,  Thoe.  Phillips,  non-resident 1 

13 

Leaving  whole  number  of  votes  cast 3,137 

Whole  number  of  votes  for  Lyon 3,132 

Add  six  votes  erroneously  deducted  by  inspectors, 

second  district,  first  ward 6 

3,188 
Deduct  three  votes,  not  registered,  of  Miller,  Norris 

and  Deeves 3 

3,135 

Leaving  majority  for  William  Williams. 2 


Assembly  of  the  State  of  Xew  York.  445 

(For  proceedings,  testimony,  petitions  and  notice  of  contestant, 
reply  of  sitting  member,  see  Assembly  Documents,  1866,  vol.  2, 
No.  31.) 

Assembly  Documents,  1866,  vol.  6,  l^o.  128,  which  report  was 
laid  on  the  table  and  ordered  printed. 

Report  of  Mit^obity  of  Committee. 

Mr.  Veeder,  from  a  minority  of  the  committee  on  privileges  and 
elections,  reported  in  writing,  dissenting  from  some  of  the  positions 
taken  by  the  committee,  but  uniting  in  the  concluding  resolution,  as 

follows: 

• 

Bepobt  of  Messrs.  Veedeb  asj>  Post  fbom  the  Committee  oit 
Pbivileges  and  Elections,  Relative  to  the  Seat  now  Occu- 
pied BY  William  Williams,  of  Ebie. 

The  undersigned,  members  of  the  committee  on  privileges  and 
elections,  to  whom  was  referred  the  memorial  of  James  S.  Lyon, 
claiming  the  seat  of  Hon.  William  Williams  to  this  House,  as  a 
member  of  Assembly  from  the  first  Assembly  district  of  the  county 
of  Erie,  respectfully  report. 

That  while  they  cannot  agree  with  some  of  the  conclusions  found 
by  other  members  of  said  committee,  and  particularly  as  to  the  con- 
stitutionality of  the  law  of  last  winter,  known  as  the  registry  law, 
yet  they  are  of  the  opinion,  from  the  facts  as  pr<Jven  by  the  re- 
spective parties,  that  the  Hon.  William  Williams  received  the 
greater  number  of  votes  cast  for  member  of  Assembly,  for  the  first 
Assembly  district  of  the  county  of  Erie,  at  the  last  general  elec- 
tion, and  was  therefore  duly  elected  to  said  office,  and  therefore  we 
recommend  the  adoption  of  the  following  resolution : 

Resolved,  That  William  Williams  was  duly  elected  a  member  of 
Assembly  from  the  first  Assembly  district  of  the  county  of  Erie,  at 
the  last  general  election,  by  a  majority  of  all  the  votes  cast  for  mem- 
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ber  of  Assembly  in  said  district,  at  said  general  election,  and  that 

he  is  therefore  entitled  to  retain  the  seat  in  the  Assembly  now  held 

by  him. 

WM.  D.  VEEDER. 

LEWIS  POST. 
Albany,  March  6,  1866. 

Assembly  Documents,  1866.  vol.  6,  No.  127. 

Reports  Made  Special  Obdbb. 

Mr.  Pitts  moved  that  said  reports  and  resolutions  be  made  the 
special  order  for  Wednesday,  March  4,  at  half-past  seven  o^clock, 
and  that  a  session  be  held  at  that  time  for  that  purpose. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
said  motion,  and  it  was  d  rtermined  in  the  affirmative,  two-thirds  of 
all  the  members  present  voting  in  favor  thereof. 

Assembly  Journal,  1866,  vol.  1,  pages  610,  611. 

SpecTla^l  Order  Reconsidered. 

Assembly  Chamber,  March  8,  1866. 

Mr.  Pitts  moved  to  reconsider  the  vote  making  the  reports  and 
resolution  of  the  committee  on  privileges  and  elections,  in  the 
matter  of  James  S.  Lyon  against  Hon.  William  Williams  for  the 
seat  now  occupied  by  the  said  Williams,  the  special  order  for 
Wednesday  evening,  March  14. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
said  motion,  and  it  was  determined  in  the  affirmative,  two-thirds  of 
all  the  members  present  voting  in  favor  thereof. 

William  Williams  Awarded  the  Seat  —  Reports  Adopted. 

Mr.  Pitts  moved  the  adoption  of  said  reports  and  resolution  of- 
fered by  him  awarding  the  seat  to  the  present  occupant,  William 
Williams. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
said  motion,  and  it  was  determined  in  the  affirmative. 

Assembly  Journal,  1866,  vol.  1,  page  651. 
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Case  of  Tames  F.  Crawford  and  Joseph  M.  Murpliy. 

PouHTH  District,  Albany  Cqunty  —  Petition  of  Joseph  M. 

Murphy,  Presented. 

Assembly  Chamber,  January  4,  1866. 

Mr.  Cochran  presented  the  petition  of  Joseph  M.  Murphy,  of  the 

county  of  Albany,  claiming  the  seat  now  held  by  Hon.*  James  F. 

* 

Crawford,  which  was  read  and  referred  to  the  committee  on 
privileges  and  elections. 
Assembly  Journal,  1866,  vol.  1,  page  35. 

Eeport  of  Committee  in  Favor  of  Awarding  Seat  to  Joseph 

M.  Murphy. 

Assembly  Chamber,  March  21,  1866. 

Mr.  Pitts,  from  the  committee  on  privileges  and  elections,  to 
which  was  referred  the  petition  of  Joseph  M.  Murphy,  that  he  may 
be  awarded  the  seat  now  occupied  by  Hon.  James  F.  Crawford,  re- 
ported in  writing  adversely  thereto,  as  follows: 

Majority  Report  of  the  Committee  on  Privileges  and  Elec- 
tions IN  Relation  to  the  Contested  Seat  of  the  Fourth 
Assembly  District  of  the  County  of  Albany. 

The  undersigned  members  of  the  committee  of  privileges  and 
elections  to  which  was  referred  the  memorial  of  Joseph  M.  Mur-  / 
phy  of  the  city  Albany,  claiming  that  he  was  at  the  last  general 
election  held  November  7th,  1865,  duly  elected  a  member  of  As- 
sembly from  the  fourth  Assembly  district  in  the  county  of  Al- 
bany, and  that  he  is  rightfully  entitled  to  the  seat  therein,  now  pos- 
sessed by  James  F.  Crawford,  do  respectfully  report: 

That  on  the  twelfth  day  of  January,  1866,  the  committee  met 
pursuant  to  the  call  of  the  chairman,  at  the  Capitol  in  the  city  of 
Albany,  and  a  resolution  was  passed  that  the  contestant  serve  upon 
the  sitting  member,  within  five  days,  a  statement  of  the  grounds 
upon  which  he  claims  the  scat  of  the  sitting  member,  and  the 
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names  of  voters  whose  votes  were  claimed  to  be  illegally  cast,  and 
that  the  sitting  member  serve  a  similar  statement  upon  the  con- 
testant on  or  before  the  thirtieth  of  January,  1866,  which  resolu-^ 
tion  was  complied  with  by  the  respective  parties,  and  the  said  state- 
ments will  be  found  at  pages  2,  3,  4,  5  and  6  of  the  evidence. 

The  whole  number  of  votes  cast  in  this  Assembly  district  at  the 
last  general  election  for  member  of  Assembly  was  four  thousand 
six  hundred  aad  ninety-two,  of  which  James  F.  Crawford,  by  the 
return  of  the  county  canvasser,  received  two  thousand  three  hun- 
dred and  forty,  and  Joseph  M.  Murphy  two  thousand  three  hundred 
and  thirty-nine  (see  evidence  page  6).  The  first  allegation  in  the 
contestant's  statement  is  to  the  effect  that  in  the  eighth  election 
district,  of  the  town  of  Watervliet,  three  electors  duly  qualified  to 
vote  in  said  district  did  vote  for  member  of  Assembly,  but  their 
names  were  not  entered  on  the  poll  lists  kept  at  said  election  as  vot- 
ing for  member  of  Assembly.  Two  of  these  ballots  were  for  the 
contestant  and  one  for  the  sitting  member.  The  number  of  bal- 
lots exceded  the  number  of  names  on  the  poll  list  checked  as  voting 
for  member  of  Assembly;  three  votes  and  three  ballots  were  drawn 
out  of  the  whole  number  and  destroyed,  one  of  which  was  for  Craw- 
ford and  two  for  Murphy.  (See  statement  allegation  first  and  evi- 
dence pages  7,  8  and  9.)  This  allegation  was  substantially  proved, 
and  upon  the  agreement  it  was  conceded  by  the  counsel  for  the 
sitting  member  that  two  votes  should  be  restored  to  the  con- 
testant and  one  to  the  sitting  member.  There  being  no  dispute  as 
to  the  above  facts,  no  time  need  be  taken  in  a  discussion  of  the 
facts  or  law  involved,  and  the  votes  will  be  restored  to  the  re^ 
spective  parties  as  above  indicated. 

The  second  allegation  in  the  contestant's  statement  will  be  con- 
sidered hereafter  in  connection  with  the  first  allegation  of  the  state- 
ment made  by  the  sitting  member,  as  they  both  involve  the  same 
and  an  important  principle  of  law,  and  a  construction  of  the  regis- 
try law  of  last  year. 
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The  contestant  in  this  third  allegation  claims  that  he  was  deprived 
of  one  vote  in  the  western  election  district  of  the  seventh  ward  of 
the  city  of  Albany,  which  ballot  was  placed  by  mistake  in  the  judi- 
ciary box. 

A  ballot  found  in  a  box  different  from  that  'designated  by  its 
indorsement  shall  be  counted  if  there  shall  not,  by  so  doing,  be  pro- 
duced an  excess  of  votes  over  the  number  of  voters  as  designated 
by  the  poll  lists.  (Laws  of  1842,  chap.  130,  page  109,  sec.  38, 
title  4.) 

The  foregoing  is  that  portion  of  the  statute  applicable  to  cases 
of  this  kind,  and  the  decision  of  this  vote  in  question  demands  an 
examination  of  the  evidence. 

Three  witneases  testify  that  a  ballot  was  found  in  the  judiciary 
box  for  Joseph  M.  Murphy,  for  member  of  Assembly,  viz. :  James 
Ward,  one  of  the  inspectors,  pages  20  and  21  of  the  evidence,  Tunis 
Visscher,  evidence,  pages  21  and  22,  William  Gibson,  poll-clerk, 
evidence,  pages  26  and  27;  and  that  this  ballot,  through  mistake 
or  otherwise,  ^was  not  allowed  and  returned.  These  three  wit- 
nesses swear  positively  to  this  fact,  and  there  is  no  contradiction  in 
their  evidence  upon  this  point.  Two  witnesses,  James  Mulcahy, 
one  of  the  inspectors,  evidence  page  44,  and  William  Murphy,  the 
other  inspector,  both  testify  that  the  vote  in  question  was  found  in 
the  judiciary  box,  but  that  it  was  counted  and  allowed  for  the  con- 
testant. These  witnesses  all  agree  that  in  this  district  the  number 
of  ballots  cast  fell  short  of  the  number  of  electors  checked  as  vat- 
ing  on  the  poll  lists  two  votes;  that  one  ballot  was  found  in  the  con- 
stitutional amendment  box  for  Crawford,  which  was  allowed,  and 
the  one  found  in  the  judiciary  box  for  Murphy  would  make  the 
number  of  ballots  agree  with  the  number  of  voters  checked  as  vot- 
ing, and  it  should  have  been  allowed.  From  all  the  evidence,  we 
are  of  the  opinion  that  this  ballot  for  the  contestant  was  not  allowed 
or  returned,  through  the  mistake  or  oversight  of  the  inspectors,  and 
it  must  accordingly  be  added  to  the  vote  of  the  contestant,  making 

his  vote  in  this  district  two  hundred  and  ninety. 

29 
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The  vote  of  William  Parker,  claimed  by  the  contestant  in  the 
fourth  allegation  of  his  statement,  it  was  conceded  upon  the  argu- 
ment by  his  able  counsel,  should  not  be  allowed.  As  a  matter  of 
fact,  we  must  hold  that  this  voter  did  not  offer  his  ballot  until  after 
the  closing  of  the  polls,  which  were  closed  at  the  regular  and  proper 
time,  and  it  could  not  therefor©  be  allowed  to  the  contestant  in  this 
examination.      (See  evidence,  pages  23,  24,  44  and  50.) 

The  board  of  county  canvassers  allowed  for  the  sitting  member 
one  ballot,  returned  as  having  been  cast  for  J.  F.  Crawford,  and 
two  returned  as  having  been  cast  for  James  C.  Crawford,  which  it 
is  claimed  in  the  fifth  and  last  allegation  of  contestant's  statement 
was  improperly  allowed.  There  were  union  ballots  with  the  name 
of  Joseph  M.  Murphy  erased,  and  the  name  of  the  sitting  member 
written  thereon;  one  of  the  ballots  had  the  name  James  written  at 
the  left  of  Joseph  M.  Murphy,  which  was  erased,  and  at  the  right, 
C.  Crawford,  arid  underneath  the  erasure  the  name  James  C,  Craw- 
ford again  written.    (See  evidence,  page  68.) 

The  counsel  for  the  contestant  conceded  that  the  first  two  votes 
above  named  should  be  allowed,  but  that  the  last  one  with  the  name 
James  C.  Crawford  written  thereon  twice  should  be  rejected  for 
the  reason  that  by  statute  each  ballot  must  contain  the  name  of  but 
one  person  for  the  same  office. 

The  intention  of  the  voter  should  be  ascertained,  if  possible,  and 
technicalities,  and  unimportant  mistakes  should  not  b©  allowed  to 
deprive  him  of  his  ballot.  It  is  proved  that  the  sitting  member  has 
lived  in  this  election  district  for  many  years,  has  an  extensive  ac- 
quaintance, and  no  proof  is  made  that  any  other  person  of  the 
same  name  lives  in  the  district.  We  consider  the  law  as  settled  that 
ballots  cast  as  these  were,  and  under  all  the  circumstances,  are  to 
ho  allowed,  and  we  understand  the  counsel  for  the  contestant  to 
hold  this  same  view  of  the  law.  (People  i\  Cook,  8th  New  York, 
(m  ;  Low  V.  Niven,  Folgcr's  Report,  pages  16  and  17.) 

As  to  the  ballot  with  the  name  of  the  sitting  member  written 
tliereon  twice,  we  do  not  see  how  it  can  be  successfully  maintained 
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that  this  ballot  is  void  as  containing  the  name  of  two  persons  for 
the  same  office.  It  is  the  same  name,  and  the  name  of  the  same 
person  written  thereon,  and  by  no  possibility  can  be  deemed  as  the 
name  of  two  different  or  distinct  persons. 

In  the  case  of  The  People  v.  Saxton,  22  N.  Y.  Keports,  page  311, 
the  Court  of  Appeals  held  that  a  ballot  cast  for  Silas  Saxton  for 
-connty  treasurer,  should  be  allowed,  when  the  name  of  his  opponent 
liad  not  been  erased,  and  the  ballot  read  as  follows:  SiUis  Solomon 
S.  Hommell  Saxton^  Silas  being  written  before  and  Saxton  after 
the  printed  words,  Solomon  S.  Hommell.  How  was  the  name  of 
two  persons  upon  one  ballot  for  the  same  office?  Still  the  court 
held  that  it  should  be  allowed  to  Silas  Saxton,  as  it  was  apparent 
that  it  was  intended  for  him.  In  the  case  of  Low  v.  Niven,  above 
•cited,  one  ballot  was  found  with  the  names,  for  Senator,  Low,  Low 
which  ballot  was  allowed,  and  we  would  call  attention  to  the  very 
able  argument  upon  this  subject  in  that  standard  authority.  Henry 
J.  Vanderwerken  testifies  that  he  cast  the  ballot  containing  the 
name  of  the  sitting  member  written  thereon  twice;  that  he  was 
Acquainted  with  Crawford,  and  it  was  his  desire  and  intention  to 
Tote  for  him.  (See  evidence,  page  68.)  This  witness  wrote  the 
name  of  James  C.  Crawford  in  the  presence  of  the  committee,  and 
we  could  not  discover  any  difference  between  the  handwriting  on 
the  ballot  in  question  and  the  name  written  by  him.  The  inten- 
tion of  the  voter  is  clearly  shown;  we  cannot  hold  that  writing  the 
TiamiO  of  the  same  person  twice  on  a  ticket  is  a  violation  of  the 
statute  requiring  the  name  of  but  one  person  to  be  written  or 
printed  on  the  ballot,  and  both  from  principle  and  construction  of 
the  statute  by  the  courts,  we  believe  this  ballot  must  be  allowed 
the  sitting  member,  and  accordingly  hold  that  it  shall  not  be  de- 
ducted from  the  vote  returned  for  him. 

This  brings  us  to  a  consideration  of  the  votes  of  Le  Qui  and 
Thomas  Jackson,  both  residents  of  the  eighth  election  district  of 
the  town  of  Watervliet.  Le  Qui  offered  to  vote;  it  was*  decided 
by  a  majority  of  the  inspectors  that  his  vote  could  not  be  received 
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for  the  reason  that  he  was  not  registered,  and  one  of  theinspectors 
received  his  ballots,  placed  them  in  his  pocket,  and  they  were  in- 
troduced in  evidence  before  the  committee.  Jackson's  ballots  were 
received  by  the  inspectors,  and  although  his  name  was  not  regis- 
tered his  ballots  were  deposited  in  the  ballot-boxes,  and  his  name 
placed  on  the  registry  on  the  day  of  election.  This  ballot  was  cast 
and  allowed  for  the  contestant  It  appeared  that  the  board  of  reg- 
istry in  this  district  adopted  a  rule,  that  any  person  desiring  to  be 
registered  who  had  formerly  lived  in  another  district,  should  bring 
a  certificate  from  the  registry  board  of  that  district,  certifying  that 
his  name  had  been  taken  from  their  registry  list.  Le  Qui  did  not  bring 
this  certificate  until  election  day,  and  his  ballots  were  rejected  as 
above  stated.  Jackson  did  bring  his  certificate  to  the  board  at  their 
last  meeting,  and  through  some  mistake  or  oversight  his  name  was 
not  registered,  and  the  inspectors  decided  to  receive  his  ballot,  and 
register  his  name  on  election  day,  on  the  ground  that  he  had  com- 
plied with  their  order.  These  facts  are  undisputed.  There  is  no 
doubt  that  both  these  persons  were  electors,  entitled  to  vote  at  the 
last  general  election  in  said  district,  provided  they  were  duly  and 
properly  registered.  The  registry  board  had  no  right  to  make  and 
enforce  the  rule  they  did;  it  was  sufficient  when  a  man  complied 
with  the  law,  and  they  transcended  their  power  by  imposing  any 
additional  con*dition;  for  this  there  is  no  doubt  of  their  personal 
liability  to  the  party  aggrieved.  The  simple  question  is,  whether, 
when  an  elector  has  complied  with  the  statute  so  far  as  he  is  con- 
cerned, and  entitled  to  be  registered,  and  through  mistake,  neglect 
or  intention  his  name  is  not  registered,  he  is  entitled  to  vote.  This 
requires  an  examination  of  the  law  of  1865.  The  law  of  last  year, 
after  providing  for  the  appointment  of  registry  boards,  times  of 
meeting,  etc.,  contains  the  following  provision: 

"  It  shall  be  the  duty  of  the  said  inspectors  carefully  to  preserve 
the  said  list  for  their  use  on  election  day,  and  to  designate  one  of 
their  niimber  or  one  of  the  clerks  at  the  opening  of  the  polls  to 
check  the  name  of  every  voter,  voting  in  such  district,  whose  name 
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is  on  the  registry  and  no  vote  shall  be  received  at  any  annual  elec- 
tion in  this  State,  unless  the  name  of  the  person  offering  to  vote  be 
on  said  registry,  niade  and  completed  as  hereinbefore  provided,  pre- 
ceding the  election;  and  any  person  whose  name  is  on  the  registry, 
may  be  challenged,  and  the  same  oaths  shall  be  put  as  are  now  pre- 
scribed by  law.  This  section  shall  be  taken  and  held  by  every 
judicial  or  tribunal  as  mandatory,  and  not  as  directory.  And  any 
vote  which  shall  be  received  by  the  said  inspectors  of  election  in 
contravention  of  this  section  shall  be  void,  and  shall  be  rejected 
from  the  count  in  any  legislative  or  judicial  scrutiny  into  any  result 
of  the  election.^' 

While  a  legislative  committee  have  greater  power  in  some  re- 
spects in  cases  like  this  than  a  judicial  tribunal,  still  we  are  to  be 
governed  by  rules  of  evidence,  the  law  of  the  land,  and  the  well 
settled  principle  of  construction  which  the  wisdom  of  ages  has  pro- 
duced. 

The  position  of  the  contestant  is,  that  under  the  law  itself,  when 
a  person  who  is  legally  entitled  to  vote,  has  done  all  in  his  power  to 
be  r^;istered,  that  it  is  no  violation  of  the  statute  to  receive  his  vote; 
and  he  claims  to  make  a  distinction  in  a  case  like  the  one  of  Jack- 
son, and  when  an  elector  who  voted  the  year  before  does  not  attend 
the  board  to  be  registered.  It  seems  to  us  that  there  cjtn  be  no  mis- 
take in  the  language  of  the  above  statute;  it  is  full,  strong  and  ex- 
plicit; it  declares  in  positive  terms  that  no  vote  shall  be  received 
unless  r^stered,  and  if  any  such  vote  shall  be  received  in  any 
scrutiny  into  the  result  by  any  tribunal  or  legislative  committee, 
the  same  shall  be  deducted;  and  also  declares  that  its  provisions 
shall  be  construed  as  mandatory  and  not  directory.  No  one  can 
mistake  the  meaning  of  this  language,  and  how  much  we  may  differ 
as  to  the  constitutionality  of  the  law,  there  can  be  no  difference  of 
opinion  as  to  its  meaning. 

It  is  the  duty  of  courts  in  construing  statutes  to  give  effect  to  the 
intent  of  the  law-making  power,  and  to  seek  for  that  intent  in 
every  legitimate  way;  yet  it  is  to  be  sought  first  of  all  in  the  words 
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and  language  employed;  and  if  the  words  are  free  from  ambiguity^ 
and  express  clearly  the  sense  of  the  f  ramer,  there  is  no  occasion  to 
resort  to  other  means  of  interpretation.  The  office  of  interpreta^ 
tion  is  to  bring  a  sense  out  of  the  words,  not  a  sense  into  them. 
When  the  language  is  plain,  the  L^islature  must  be  understood  ta 
mean  what  they  have  clearly  expressed,  and  there  is  no  room  for 
contradiction.  We  have  no  right  to  resort  to  forced  or  subtle  con- 
struction for  the  purpose  of  either  limiting  or  extending  the  effect 
of  a  statute.  Courts  cannot  correct  what  they  may  deem  excuses- 
or  omissions  in  legislation,  nor  relieve  against  the  occasionally  harsh 
operations  of  a  salutary  provision,  without  the  danger  of  doing 
vastly  more  michief  than  good.  (See  McOluskey  v.  Cromwell,  11 
N.  T.  593;  Newell  v.  People,  7  K  Y.,  97;  Smith's  Statutory  and 
Constitutional  Construction,  section  650;  Whalen  v.  Harris,  20 
Wendell,  555,  562.) 

It  is  also  our  duty  to  so  construe  a  statute  as  to  meet  the  mis- 
chief and  advance  the  remedy,  and  not  violate  fundamental  princi- 
ples.    (Hall  V,  Cline,  8  Johnson,  41.) 

The  statute  under  consideration  was  enacted  to  remedy  an  evil  in 
the  previous  law,  by  which  persons  not  registered  were  permitted 
to  vote.  The  old  law  was  held  directory,  and  it  was  the  intention 
of  the  Legislature  to  compel  electors  to  be  registered;  and  in  order 
to  prevent  persons  from  voting  who  had  not  complied  with  its  pro- 
visions, it  was  declared  to  be  peremptory.  We  do  not  see  how 
human  language  coidd  have  made  it  any  stronger.  There  is  no 
difference  in  principle  between  the  right  of  Jackson  to  vote,  and  an 
elector  who  had  voted  the  previous  year,  whose  name  was  on  the 
poll  lists  of  the  previous  year,  and  who  by  the  law  had  a  right  to 
believe  that  his  name  would  be  registered,  as  it  is  the  duty  of  the 
board  to  register  all  names  of  persons  on  the  poll  lists  of  the  pre- 
vious year,  and  it  is  a  presumption  of  law  that  all  public  officers 
do  their  duty.     (Hartwell  v.  Ross,  19  Johnson,  345.) 

If  we  are  to  give  any  effect  to  the  r^stry  law  of  1865,  the  vote  of 
Jackson  must  be  registered.  There  is  no  doubt  that  this  construction 
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may,  in  some  individual  cases,  prevent  an  elector  from  voting;  but 
when  the  public  good  is  in  question,  we  have  no  right  to  fritter 
away  salutary  provisions  to  relieve  individual  cases. '  "  It  is  hard 
cases  which  make  bad  law."  To  give  the  efEect  to  the  statute 
claimed  by  the  contestant,  would  be  virtually  deciding  that  the  law 
in  question  is  unconstitutional  —  a  length  we  are  not  prepared 
to  go. 

By  the  Constitution,  every  male  citizen  of  the  age  of  twenty-one 
years,  who  shall  have  been  a  resident  of  his  district  for  the  length 
of  time  prescribed,  shall  be  entitled  to  vote  for  all  officers  to  be 
elected.  By  section  two,  article  two  of  the  Constitution,  the  I/eg- 
islature  is  empowered  to  pass  laws  excluding  from  the  right  of  suf- 
frage all  persons  who  have  been  or  may  be  convicted  of  bribery, 
larceny,  or  of  any  infamous  crime;  and  for  depriving  every 
person  who  shall  make  or  become  directly  interested  in  any  bet  or 
wager  depending  upon  the  result  of  any  election,  from  the  right  to 
vote  at  such  election. 

By  section  four,  the  Legislature  is  empowered  to  enact  laws  for 
ascertaining  by  proper  proof  the  citizens  who  shall  be  entitled  to 
the  right  of  suffrage  hereby  established.  The  Legislature  have  al- 
ways exercised  the  right  to  pass  laws  for  the  purpose  of  preventing 
illegal  and  fraudulent  voters  from  voting  and  thus  influencing  the 
result.  Both  of  these  sections  are  to  be  construed  together  and 
under  the  last  provisions  we  do  not  see  how  it  can  be  succesefully 
maintained  that  the  present  law  is  constitutional.  Laws  have  been 
passed  providing  that  in  certain  cases  the  elector  should  not  be  per- 
mitted to  vote  unless  he  should  comply  with  certain  regulations  and 
conditions  and  take  an  oath  prescribed  by  the  statute.  Would  it 
be  contended,  that  because  some  person  with  conscientious  scruples 
against  taking  an  oath  should  be  repelled  from  the  polls  and  pre- 
vented from  voting,  that  the  law  would  be  void  because  it  should 
so  operate  as  to  deprive  such  a  person  of  the  right  to  vote?  We 
can  discover  no  difference  in  principle  between  the  compelling  of 
electors  to  take  oaths  in  certain  cases,  on  any  of  the  provisions 
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previously  passed,  and  the  law  in  question,  as  faj*  as  the  constitu- 
tional right  to  enact  the  law  is  concerned.  The  Legislature  have 
not  only  the  power  but  it  is  their  duty  to  pass  all  necessary  laws 
to  preserve  and  protect  the  ballot-box.  It  is  no  reason  that  the  law 
is  invalid  because  in  some  instances  electors  shall  be  deprived  of 
their  right  to  vote  by  reason  of  any  act  or  negligence  of  theirs  or 
on  account  of  the  failure  on  the  part  of  the  officer  to  whom  the 
execution  of  the  same  is  intrusted  to  perform  his  duty.  The  ob- 
ject of  the  registry  law  is  to  ascertain  by  proper  proofs,  the  persons 
entitled  to  exercise  the  right  of  suffrage,  and  because  the  same  is 
stringent  in  its  provisions,  so  long  as  only  proper  proofs  are  re- 
quired, the  objection  made  that  in  some  cases  persons  entitled  to 
vote  may  be  deprived  of  their  right  on  account  of  a  failure  to  com- 
ply with  its  provisions,  certainly  cannot  be  successfully  main- 
tained, and  would  apply  to  all  previous  legislation  upon  this  subject. 
We  believe  it  is  universally  conceded  that  the  compelling  of  electors 
to  take  oaths  in  certain  cases  comes  within  the  letter  and  meaning 
of  the  Constitution,  and  as  we  have  endeavored  to  show,  the  statute 
in  question  is  the  same  in  principle  as  previous  legislation.  The 
committee  have  already  passed  upon  a  similar  question  in  the  case 
of  James  S.  Lyon  against  William  Williams,  by  which  we  refused 
to  allow  the  ballots  of  voters  not  registered,  and  the  said  report  was 
sustained  by  the  House. 

There  is  no  difference  in  principle  between  these  votes  and  those 
rejected  in  the  above  case.  In  the  case  above  referred  to,  fhree 
voters,  wha  had  voted  tlie  previous  year  and  whose  names  were  on 
the  poll  lists  of  the  previous  yeai*,  were  not  registered.  By  the 
statute  in  question,  it  was  the  duty  of  the  board  to  register  these 
voters,  and  they  were  not  obliged  to  attend  the  board  to  be  reg- 
istered, but  had  the  right  to  rely  and  tiTist  in  the  faithful  perform- 
ance of  their  duty  upon  the  part  of  the  registers,  in  case  above 
cited,  and  it  can  make  no  possible  difference  whether  they  attended 
the  board  as  in  the  previous  case  or  whether  they  relied  upon  their 
names  being  registered  in  pursuance  of  the  statute  in  neither  of 
these  cases  is  it  shown  that  the  registry  board  acted  fraudulently  or 
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in  bad  faith.  It  is  evident  that  they  both  were  mistaken  in  the 
law,  and  in  the  one  case  failed  or  omitted  to  register  legal  voters, 
and  in  the  other  demanded  additional  conditions  to  be  complied 
with  not  provided  by  the  statute;  but  these  conditions  were  gen- 
eral, and  cannot  possibly  be  construed  as  fraudulent. 

The  vote  of  Jackson  must  be  deducted  from  those  of  the  con- 
testant, and  the  vote  of  Le  Qui  cannot  be  allowed. 

The  sitting^  member  charges  in  his  second  allegation  that  Tim- 
othy Stanford  voted  for  Joseph  M.  Murphy,  and  that  he  was  not 
a  legal  voter  on  account  of  having  been  convicted  and  sentenced  to 
the  State  prison  for  the  crime  of  grand  larceny. 

Stanford  testified  that  he  voted  for  the  contestant  in  the  third 
election  district  of  Watervliet;  that  he  took  a  democratic  ticket, 
erased  the  name  of  Crawford  and  wrote  thereon  the  name  of  the 
contestant,  and  voted  it.     (See  evidence,  pages  65  and  66.) 

The  inspector  for  this  district  testifies  that  the  name  of  Timothy 
Stanford  is  on  the  polWists  as  having  voted  for  member  of  Assem- 
bly, and  also  that  a  democratic  ticket  was  found  with  the  name  of 
contestant  written  thereon,  as  sworn  to  by  said  Stanford.  This 
witnesB  being  uncontradicted  and  corroborated  in  these  two  points, 
we  hold  that  we  should  not  be  justified  to  reject  his  evidence.  (See 
evidence,  page  68.). 

This  man  Stanford  was  not  at  the  time  a  legal  voter,  he  having 
previously  been  convicted  of  a  felony  and  sentenced  to  the  State 
prison,  and  by  the  law  of  this  State  he  would  not  be  permitted  to 
vote  unless  restored  to  his  civil  rights  by  a  pardon  of  the  Governor. 
(See  evidence,  page  67.) 

Stanford  was  pardoned  by  the  Governor,  February  6,  1866, 
which  restored  his  competency  as  a  witness.  (See  evidence, 
page  79.) 

This  vote  must  be  deducted  from  those  allowed  the  contestant. 

There  was  proof  given  by  the  sitting  member  relative  to  ballots 
not  received  by  the  inspectors,  and  claimed  by  him  to  have  been  im- 
properly rejected,  which  we  are  not  required  to  examine,  as  it  cannot 
possibly  affect  the  result,  and  we  do  not  pretend  to  pass  upon  the 
question  of  fact,  whether  they  are  offered  by  the  voters  in  question 
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• 
and  improperly  rejected.     Granting  that  they  were,  we  could  not 

allow  them  to  the  sitting  member;  the  most  we  could  do  in  such 
cases  would  be  to  set  the  election  aside,  in  case  a  sufficient  number  of 
legal  ballots  had  been  improperly  rejected  to  change  the  result.  It 
will  be  seen  from  the  evidence  that  the  committee  refused  to  receive 
proof  on  the  part  of  the  contestant  relative  to  a  ballot  found  in  the 
State  box,  in  the  fifth  district  of  Watervliet,  for  Joseph  M.  Murphy, 
which  should  have  been  allowed.  This  evidence  was  rejected  upon 
the  ground  that  it  was  outside  of  the  specifications.  It  was  under- 
stood by  aU  parties  that  they  were  to  be  held  strictly  to  their  speci- 
fications, and  no  injustice  has  been  done  the  contestant  by  this  rul- 
ing. The  sitting  member  would  have  gone  into  proof  as  to  other  of 
his  allegations,  in  case  it  had  been  necessary,  or  in  case  additional 
evidence  had  been  adduced  by  the  contestant. 

The  undersigned  believe  that  it  is  far  better  for  the  rights  of  all, 
and  the  good  of  the  people  of  this  State,  that  the  law  should  be 
maintained,  even  if  in  some  cases  it  may  work  a  hardship,  and  that 
there  would  be  far  more  damage  to  set  law  at  naught  because  it 
might  occasionally  prevent  an  elector  from  voting.  No  human  law 
can  be  perfectly  executed  or  work  exact  justice,  and  we  can  only 
endeavor  to  approximate  as  near  to  a  perfect  standard  as  possible. 

From  the  above  findings  it  is  appartot  that  the  sitting  member, 
James  T.  Crawford,  was  duly  elected  member  of  Assembly  from  the 
fourth  Assembly  district  of  the  county  of  Albany,  at  the  last  general 
election,  by  a  majority  of  one,  as  will  appear  by  the  schedule  hereto 
attached,  marked  A,  and  we  do  therefore  recommend  the  adoption 
of  the  following  resolution: 

Resolvedy  That  Hon.  James  F.  Crawford  was  duly  elected  mem- 
ber of  Assembly  from  the  fourth  Assembly  district  of  the  county  of 
Albany,  at  the  general  election  held  in  November,  1865,  by  a  ma- 
jority of  all  the  legal  votes  cast  therefor  in  said  district,  and  that  he 
is  entitled  to  retain  the  seat  in  the  Assembly  now  occupied  by  him. 

EDMUND  L.  PITTS. 

P.  J.  DOWNING. 

LEWIS  POST. 

* 

Albany,  March  20,  1866. 
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I  concur  in  the  forgoing  report  excepting  so  mucli  thereof  as 
passes  upon  the  question  of  the  constitutionality  of  the  registry  law 
of  last  year. 

In  regard  to  that  act,  I  cannot*  agree  that  the  provisions  thereof 

are  within  the  spirit  and  intent  of  the  Constitution.    I,  however,. 

concede  that  until  the  law  shall  be  declared  by  some  competent 

judicial  tribunal  to  be  unconstitutional,   we  are  bound  by  ita 

provisions. 

WM.  D.  VEEDER 
Albany,  March  21, 1866. 

Schedule  (A)  Beferbed  to. 

Whole  number  of  votes  cast  for  James  E.  Crawford 2,340 

Add  one  vote  improperly  drawn  out  in  eighth  election  dis- 
trict, Watervliet ,.  1 

Crawford's  vote  .  . 2,341 

Whole  number  of  votes  cast  for  Joseph  M.  Murphy,    2,339 
Add  two  votes  improperly  drawn  in  eighth  election 

district,  Watervliet , 2 

Add  one  vote  found  in  judiciary  box  i^  western  dis- 
trict of  seventh  ward 1 

2,342 
Deduct  one  vote  of  Thomas  Jackson  not  regis- 
tered    1 

Deduct  one  vote  of  Stanford,  a  convicted  felon ...   1 

—  2 

Murphy's  vote i  2,340 

Leaving  majority  for  Crawford 1 


Assembly  Documents,  vol.  Y,  1866,  No.  164.  See  Assembly  Docu- 
ments, 1866,  vol.  4,  No.  66,  for  memorial,  reply,  evidence,  etc.,. 
etc. 


460         Cases  of  Contested  Elections  to  Seats  in  the 

Report  of  Minobity  of  Committee  in  Favor  of  Awarding 

Seat  to  Joseph  M.  Murphy. 

Assembly  Chamber,  March  21,   1866. 

Mr.  Levinger  from  the  committee  on  privileges  and  elections,  to 
which  was  referred  the  petition  of  Joseph  M.  Murphy,  that  he  may 
be  awarded  the  seat  now  occupied  by  Hon,  James  F.  Crawford, 
reported  in  writing,  dissenting  from  the  views  of  the  majority,  as 
follows: 

In  Ass^K||fcY,  March  21,  1866. 

Minority  Report  of  the  Committee  on  Privileges  and  Elec- 
tions^ IN  Relation  to  the  Contested  Seat  of  the  Fourth 
Assembly  .District  of  the  County  of  Albany. 

The  undersigned,  one  of  the  committee  on  privileges  and  elec- 
tions of  your  honorable  body,  to  which  was  referred  the  petition  of 
Joseph  M.  Murphy,  claiming  that  he  was,  at  the  general  election 
held  on  the  7th  day  of  November,  1865,  duly  elected  a  member  of 
your  honorable  body,  from  the  fourth  Assembly  district,  in  the 
county  of  Albany,  and  that  he  is  entitled  to  the  seat  therein  now 
possessed  by  James  F.  Crawford,  does  respectfully  report: 

That  he  dissents  from  so  much  of  the  majority  report  made  in 
this  matter,  as  refers  to  the  votes  cast  by  Lewis  Le  Qui,  in  the 
eighth  election  district  of  the  town  of  Watervliet,  and  by  Thomas 
Jackson,  cast  in  the  same  district. 

The  subscriber  is  of  the  opinion  that  the  vote  cast  by  said  Lewis 
Le  Qui,  at  said  election,  and  which  was  not  canvassed,  should  have 
been  counted,  and  should  now  be  allowed  in  favor  of  Joseph  M. 
Murphy,  pnd  that  the  vote  cast  by  Thomas  Jaxjkson  was  properly 
allowed  and  counted  for  said  Murphy,  and  should  not  now  be  de- 
ducted from  his  vote. 

In  coming  to  this  conclusion,  the  subscriber  is  well  aware  that 
in  the  case  of  Lyon  v,  Williams  (just  decided  by  the  committee 
on  privileges  and  elections,  of  which  the  subscriber  is  a  member), 
the  committee  disallowed  to  James  S.  Lyon  three  votes  cast  by  legal 
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voters,  whose  names  were  not  on  the  register  of  electors  of  the  dis- 
trict in  which  they  voted.  The  subscriber  cannot  now  perceive 
how  that  committee  conld  have  arrived  at  any  other  conclusion. 
In  that  case  it  was  clearly  proven  that  the  three  voters  (Norris, 
Deeves  and  Peck)  had  neglected  to  have  their  names  placed  upon 
the  registry  list,  at  any  rate,  that  they  had  not  exercised  the  proper 
care  and  vigilance  to  see  whether  their  names  were  properly  on 
said  list;  and  there  was  nothing  before  that  committee  to  decide 
upon,  than  the  simple  construction  of  the  sixth  section  of  the  reg- 
istry law  of  1865,  and  that  section  declared  in  plain  and  unmistak- 
able terms,  that  no  vote  shall  be  received  at  any  annual  election  in 
this  State,  unless  the  name  of  the  pei'son  offering  to  vote  be  on  the 
registry,  made  and  completed  according  to  said  law;  the  subscriber 
does  not  see  how  it  could  have  been  claimed  that  those  three  votes 
should  have  been  counted  in  favor  of  the  contestant  in  that  case. 
There  was  no  charge  in  that  case  nor  any  attempt  to  prove  that  the 
inspectors  had  intentionally  violated  th^ir  duty. 

In  this  case  the  facts  are  quite  different.  Both  Jackson  and  Le 
Qui,  both  of  whom  are  conceded  to  be  legal  voters,  entitled  to  be 
registered,  went  before  the  board  of  registry  and  requested  to  have 
their  names  placed  on  the  register.  The  inspectors,  in  violation  of 
their  plain  duty,  instead  of  placing  the  names  of  said  voters  on  the 
register,  compelled  them  to  go  and  obtain  a  certificate  from  the  in- 
spectors of  the  district  where  they  had  resided  and  had  voted  the 
year  previous,  before  they  would  place  their  names  on  the  register. 
Moreover,  in  the  case  of  Jackson,  it  was  proved  that  he  actually 
brought  back  to  the  inspectors  the  required  certificate  the  day  be- 
fore election,  and  yet,  when  he  came  the  next  day  to  vote,  his  name 
was  not  found  on  the  registry. 

And  the  question  to  me,  in  view  of  these  facts,  which  are  un- 
disputed, is  not  as  presented  by  the  majority  report,  "  What  is  the 
proper  construction  of  the  sixth  section  of  the  law  of  1865?" 
But  it  is  this:  When  a  voter  has  done  all  the  law  requires  him  to 
do,  for  the  purpose  of  having  hia  name  placed  on  the  register  (aye, 
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In  the  case  of  Le  Qui,  the  ballot  cast  by  him  was  received  and 
registered  by  one  of  the  inspectors,  and  by  him  brought  before  the 
committee ;  and  in  the  case  of  Jackson  it  was  actually  received  and 
canvassed  by  the  inspectors,  and  as  a  new  election  would  only  tend 
to  ascertain  the  will  of  the  electors,  and  as  we  have  the  evidences 
of  that  will  before  us,  such  election  is  unnecessary. 

As  both  of  those  electors  are  proved  beyond  any  doubt  to  have 
voted  for  Joseph  M.  Murphy,  the  subscriber  has  come  to  the  con- 
clusion to  allow  both  vot^es  to  and  to  count  them  in  favor  of  Joseph 
M.  Murphy.  And  as  in  all  other  matters  he  agrees  with  the  ma- 
jority of  the  committee,  as  expressed  in  their  report,  he  simply  adds 
those  votes  to  the  aggregate  vote  of  said  Murphy,  found  in  said 
majority  report 

Making  the  number  (instead  of  2,341) 2,343 

Crawford's  vote  by  said  report 2,342 


And  therefore  find  a  majority  in  favor  of  Murphy  of. . 


The  undersigned,  therefore,  recommends  the  adoption  of  the  fol- 
lowing resolution: 

Resolved,  That  Joseph  M.  Murphy  has  been  duly  elected  a  mem- 
ber of  this  body  as  member  of  Assembly  from  the  fourth  Assembly 
district  of  the  countv  of  Albany;  that  he  is  entitled  to  the  seat 
therein  now  possessed  by  James  F.  Crawford,  and  that  the  said 
Joseph  M.  Murphy  be  placed  in  possession  thereof. 

All  of  which  is  respectfully  submitted. 

ADOLPH  LEVINGER. 
Dated  March  15,  1866. 

Assembly  Documents,  1866,  vol.  Y,  No.  167,  pages  1,  2,  3  and  4. 
See  Documents,  1866,  vol.  4,  No.  66. 

Mr.  Levinger  moved  that  said  reports  be  made  a  special  order  for 
Wednesday,  March  28th,  at  12  o'clock,  noon. 
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Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
said  motion,  and  it  was  determined  in  the  negative,  two-thirds  of 
all  the  members  present  not  voting  in  favor  thereof. 

Mr.  Speaker  then  put  the  question  on  the  adoption  of  the  maj(J!> 
ity  report,  and  it  was  determined  in  the  negative. 

Ayes,  14.     Noes,  82. 

Bepobt  of  Majority  Adopted  —  Seat  Awarded  to  Jam^s  F. 

4 

Crawford. 

Mr.  Speaker  then  put  the  question  on  the  adoption  of  the  ma- 
jority report,  and  it  was  determined  in  the  affirmative. 

Assembly  Journal  1866,  vol.  1,  pages  873,  874. 


Caie  of  Smith  M.  Weed  and  Andrew  Williams. 
Clintok  County — Petition  of  Andrew  Williams  Presented. 

•  Assembly  Chamber,  January  3,  1866. 

Mr:  Richardson  presented  the  petition  of  Andrew  Williams  for  the 
seat  in  the  Assembly  occupied  by  Hon.  Smith  M.  Weed,  which 
was  read  and  referred  to  the  committee  on  privileges  and 
elections. 

Assembly  Journal,  1866,  vol.  1,  page  30. 

Report  of  Committee  Awarding  Seat  to  Smith  M.  Weed. 

Assembly  Chamber,  March  3,'  1866. 

Mr.  Pitts  from  the  committee  on  privileges  and  elections,  to 
which  was  referred  the  petition  of  Hon.  Andrew  Williams,  that  he 
may  be  awarded  the  seat  now  occupied  by  Hon.  Smith  M.  Weed, 
reported  in  writing,  as  follows:  * 

Report  of  Committee. 
The  committee  on  privileges  and  elections  to  which  was  referred 
the  petition  of  Andrew  Williams,  Esq.,  claiming  the  seat  in  the 
Assembly  held  and  now  occupied  by  Smith  M.  Weed,  as  member 
of  Assembly  for  the  county  of  Clinton,  which  petition  is  hereto  at- 
tached, report: 

30 
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That  on  the  11th  day  of  January,  1866,  the  committee  met  at 
the  Capitol  in  the  city  of  Albany;  that  the  said  contestant  appeared 
in  person,  and  the  sitting  member  in  person,  and  with  counsel  R. 
W.  Peckham,  Jr.;  that  at  said  time  it  was  stated  by  each  of  the 
parties  herein,  that  there  would  be  a  large  number  of  witnesses 
to  be  sworn  as  to  the  illegal  votes  cast  at  the  last  general  election 
held  in  the. county  of  Clinton;  and  that  it  would  take  a  number  of 
days  to  take  the  evidence,  that  the  said  committee  held  another 
meeting  in  said  city  of  Albany,  on  the  12th  day  of  January,  1866, 
which  was  attended  by  said  parties;  that  at  said  time  an  order  was 
made  that  the  contestant  should  on  or  before  the  16th  day  of  Jan- 
uary, 1866,  prepare  and  sen^e  a  statement  of  the  votes  claimed  by 
him,  to  be  illegal  and  which  he  proposed  to  attach,  and  any  and  all 
irregularities  relied  upon  by  him  in  his  claim  to  the  seat  of  the 
sitting  member;  that  afterward  the  time  to  prepare  and  serve  said 
statement  was  extended  at  the  request  of  both  parties  hereto;  that 
the  said  Andrew  Williams  had  failed  to  comply  with  said  order, 
and  had  not  prepared  to  contest  said  seat  save  as  above  stated ;  that 
a  few  days  since  he  appeared  at  Albany  and  informed  your  com- 
mittee that  he  proposed  to  claim  the  seat  upon  the  return  and  pro- 
ceedings of  the  board  of  county  canvassers,  and  when  informed 
that  the  sitting  member  would  be  allowed  to  go  into  proof  and  take 
evidence  as  to  illegal  votes  cast  for  the  contestant  for  member  of 
Assembly  for  the  county  of  Clinton,  at  the  last  general  election, 
and  that  it  was  a  legal  right  belonging  to  him,  declined  to  contest 
the  said  election,  and  informed  your  committee  that  he  should  not 
pursue  the  case  further;  alleging  among  other  things  that  it  would 
l:e  imposibleto  take  the  evidence  before  the  close  of  the  session, 
there  being  so  many  witnesses. 

The  sitting  member,  lion.  Smith  M.  Weed,  having  received  the 
certificate  of  election  from  the  board  of  county  canvassers  of  the 
county  of  Clinton,  that  he  was  duly  elected  to  the  office  of  member 
of  Assembly  from  said  county,  at  the  late  general  election,  by  the 
greatest  number  of  legal  votes,  is  entitled  to  his  seat  until  legal  evi- 
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<lence  is  produced  that  he  was  not  duly  elected,  and  every  pre- 
sumption of  law  is  in  favor  of  the  validity  of  his  election. 

In  view  of  the  above  facts,  the  committee  would  respectfully  sug- 
^st  the  adoption  of  the  following  resolution: 

Resolved,  That  the  committee  on  privileges  and  elections  be  dis- 
charged from  the  further  consideration  of  the  said  petition  of  An- 
-drew  Williams,  and  that  Hon.  Smith  M.  Weed  is  entitled  to  his  seat 

-as  a  member  of  this  House. 

EDMUND  L.  PITTS. 

A.  LEVINGER. 

O.  J.  DOWNING. 

WM.  D.  VEEDER. 

LEWIS  POST. 
March  3,  1866. 

Assembly  Document,  1866,  No.  116. 

Report  Adopted. 
Mr.  Speaker  put  the  question,  whether  the  House  would  agree  to 
said  resolution,  and  it  was  determined  in  the  affirmative. 

Assembly  Journal,  1866,  vol.  1,  pages  566,  567. 


Case  of  Henry  M.  Bixon  and  Ira  Bnckman,  Jr. 

Seventh  District,  Kixgs  County  —  Petition  Presented. 

Assembly  Chamber,  January  1,  1867. 

Mr.  Oakey  presented  the  petition  of  Ira  Buekman,  Jr.,  for  the  seat 
of  the  Hon.  Henry  M.  Dixon,  from  the  seventh  Assembly  district 
of  the  county  of  Kings,  wliich  was  read  and  referred  to  the  com- 
mittee  on  privileges  and  elections. 

Assembly  Journal,  1867,  page  10. 

Report  Presented. 

In  Assembly,  April  20,  186T. 

Mr.  W.  S.  Clark  presented  the  report  of  the  committee  on  privi- 
leges and  elections,  in  the  case  of  Henry  M.  Dixon,  contested  by  Ira 
Buekman,  which  was  laid  on  the  table  and  ordered  printed. 
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Repobt  of  the  Committee  on  Privileges  and  Election,  iix 
THE  Case  of  the  Seat  fob  the  Seventh  Distkict  of  Eings 
County. 

To  the  Honorable  the  House  of  Assembly  of  the  State  of  New 
York: 

The  undersigned,  youl:  committee  on  privileges  and  elections, 
respectfully  report  that  on  the  fifth  day  of  January,  1867,  your 
committee  met  to  hear  the  allegations  and  consider  the  petition  of 
Ira  Buckman,  contestant  of  the  seat  of  Hon,  Henry  M.  Dixon, 
member  from  the  seventh  Assembly  district  of  Kings  county,  when 
it  appeared  that  the  claim  of  the  said  Ira  Buckman  was  founded 
solely  upon  the  allegation  in  the  petition  of  said  contestant,  that  the 
Hon.  Henry  M.  Dixon,  member  from  the  seventh  Assembly  district 
of  Kings  county,  was  not  a  citizen  of  the  United  States.  At  an 
adjourned  meeting  of  your  committee,  held  at  Stanwix  Hall,  in  the 
city  of  Albany,  the  parties  being  both  present,  the  said  Henry  M. 
Dixon,  member  from  the  seventh  Assembly  district  of  Kings 
county,  established  his  citizenship  by  producing  before  your  com- 
mittee the  original  certificate  of  his  full  naturalization  and  admis- 
sion as  a  citizen  of  the  United  States,  whereupon  the  said  Ira  Buck- 
man,  contestant,  abandoned  his  claim  to  a  seat  in. this  House  from 
the  seventh  district  of  Kings  county;  where  fore  your  committee 
recommend  the  adoption  of  the  following  resolution: 

Resolved^  That  the  seat  in  this  House  for  the  seventh  Assembly 
district  of  Kings  county  be,  and  hereby  is  awarded  to  Hon.  Henry 
M.  Dixon,  and  that  the  prayer  of  the  petitioner  be  denied. 

WM.  S.  CLARK. 
L.  H.  HISCOCK. 
A.  HOFFMAN. 
W.  R  CHAMBERLAIN. 
THOS.  J.  CREAMER 
Dated  Albany,  April  18,  1867. 

Assembly  Documents,  1867,  volume  10,  No.  234;  Assembly  Jour- 
nal, 1867,  page  1820. 


Assembly  of  the  State  of  New  York.  469 

Case  of  Frank  A.  Bansom  and  Edward  Mitcliell. 

Seventh  Distbict,  New  York  City  —  Petition  Presented. 

Assembly  Chamber,  January  3,  1867. 

Mr.  Gridley  presented  the  petition  of  Edward  Mitchell,  claiming 
the  seat  occupied  by  Mr.  Frank  A.  Ransom,  seventh  Assembly 
district  of  New  York,  which  was  read  and  referred  to  the  committee 
on  privileges  and  elections. 
Assembly  Journal,  1867,  vol.  1,  page  43. 

Assembly  Chamber,  January  8,  1867. 

On  motion  of  Mr.  Chamberlain, 

Resolvedy  That  the  committee  on  privileges  and  elections  to 
which  was  referred  the  petition  of  Edward  Mitchell,  claiming  the 
seat  now  held  by  Hon.  Frank  A.  Eansom,  have  power  to  send  for 
persons  and  papers,  and  that  they  be  authorized  to  hold  meetings 
for  the  purpose  of  taking  evidence  thereon,  in  such  part  of  the  State 
as  they  may  deem  proper. 
Assembly  Journal,  1867,  vol.  1,  page  61. 

Testimony  Ordered  Printed. 

Assembly  Chamber,  February  7,  1867. 

By  unanimous  consent,  on  motion  of  Mr.  Chamberlain, 
Resolvedy  That  the«  testimony  taken  before  the  committee  on 
privileges  and  elections,  in  the  matter  of  the  election  of  Hon.  Frank 
A.  Eansom  to  the  Assembly,  from  the  seventh  Assembly  district, 
of  the  county  of  New  York,  contested  by  Edward  Mitchell,  Esq., 
be  forthwith  printed  and  placed  upon  the  files  oi  Assembly. 
Assembly  Journal,  1867,  pages  313,  314;  for  teaiimiony,  see  As- 
sembly Document,  1867,  vol.  4,  No.  65. 

Eeport  Presented. 

Assembly  Chamber,  April  20,  1867. 

Mr.  W.  S.  Clark,  presented  the  report  of  the  committee  on  privi- 
leges and  elections  in  the  case  of  Frank  A.  Bansom,  contested  by 
Edward  Mitchell,  which  was  laid  on  the  table  and  ordered  printed. 
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Keport  of  the  Committee  on  Pbivileoes  and  Elections  in^ 
THE  Case  of  Frank  A.  Ransom,  Contested  by  Edwari> 
Mitchell. 

To  the  Honorable,  the  Assembly  of  the  State  of  New  York: 

The  undersigned,  your  committee  on  privileges  and  elections^ 
respectfully  report,  in  the  case  of  the  seat  of  Hon.  Frank  A.  Ean- 

som,  member  from  the  seventh  Assembly  district,  in  the  county 

# 

of  New  York,  contest-ed  by  Edward  Mitchell,  that  pursuant  to  reso- 
lution of  this  House,  a  sub-committee  of  the  undersigned,  consisting^ 
of  Abram  Hoffman  and  Wm.  S.  dark,  convened  at  the  Metro- 
politan Hotel,  New  York,  on  the  23d  day  of  January  last,  and 
proceeded  to  examine  witnesses  and  take  testimony  in  this  case; 
that  after  the  examination  of  one  hundred  and  sixty  witnesses,  the 
further  hearing  of  the  case  was  adjourned  to  the  5th  February^ 
at  Albany.  That  pursuant  to  adjournment,  your  committee  met 
at  Albany,  all  the  jnembers  being  present,  and  the  parties  appeared 
in  person  before  your  committee;  when,  after  consultation,  it  was 
stipulated  by  the  contestant  and  sitting  member,  that  the  testimony 
taken  should  be  printed,  that  the  committee  might  examine  it,  to- 
gether with  points  to  be  submitted  upon  the  part  of  the  contestant^ 
with  a  view  of  determining  whether  upon  the  proofs  already  given^ 
together  with  that  of  the  witmesses  on  the  list  served  upon  the 
sitting  member  not  yet  examined,  there  is  any  possibility  that  the 
contestant  "will  make  out  a  case  to  entitle  him  to  the  seat  of  the 
sitting  member;  and  if  in  the  view  of  the  committee  such  possi- 
bility is  found  to  exist,  the  contestant  to  be  allowed  to  proceed  with 
his  proofs,  and  the  sitting  member  to  be  allowed  to  introduce  proof 
in  rebuttal. 

Your  committee  further  report,  that  pursuant  to  the  foregoing 
stipulation,  they  proceeded  to  the  examination  of  the  evidence  in 
the  ease  before  them;  and,  that  upon  the  evidence  adduced,  to- 
gether with  the  evidence  of  the  witnesses  remaining  to  be  called, 
they  conclude  that  the  contestant  cannot  make  a  case  which  will 
entitle  him  to  a  seat  in  this  House,  and  therefore  recommend  the 
adoption  of  the  following  resolution: 
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Resolvedf  That  the  seat  in  this  House  for  the  seventh  Assembly 
district,  in  the  county  of  New  York  be,  and  hereby  is  awarded  to 
Hon.  Frank  A.  Kansoni,  the  sitting  member,  and  that  the  prayer 
of  the  petitioner,  Edward  Mitchell  be,  and  is  hereby  denied. 

WM.  S.  CLARK. 
W.  R  CHAMBERLAIN. 
L.  H.  HISCOCK. 
A.  HOFFMAN. 
THOS.  J.  CREAMER. 
Dated  Albany,  April  16,  1867. 

Assembly  Journal,  1867,  vol.  2,  page  1820.       A&embly  Docu- 
ments,* 1867,  vol.  10,  No.  233. 


Case  of  Stephen  Baker  and  Lewis  H.  Qregory. 

Putnam  County  —  Petition  Presented. 

Assembly  Chamber,  January  ^,  1867. 

Mr.  Travis  presented  the  petition  of  Stephen  Baker  for  the  seat  in 
the  Assembly  occupied  by  Hon.  Lewis  H.  Gregory,  of  the  county 
of  Putnam,  which  was  read  and  referred  to  the  committee  on 
privileges  and  elections. 

Assembly  Journal,  1867,  page  39. 

Assembly  Chamber,  January  8,  1867. 

On  motion  of  Mr.  Chamberlain, 

Resolvedy  That  the  committee  on  privileges  and  elections,  to 
which  was  referred  the  petition  of  Stephen  Baker,  claiming  the 
seat  now  held  by  Hon.  Lewis  II.  Gregory,  have  power  to  send 
for  persons  and  papers,  and  that  they  be  authorized  to  hold  meet- 
ings for  the  puri^ose  of  taking  evidence  thereon  in  such  part  of 
the  State  as  they  shall  deem  proper. 
Assembly  Journal,  1867,  page  61. 
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Reports  Presented. 

January  11,  1867. 

Mr.  Chamberlain,  from  the  majority  of  the  committee  on  privi- 
l^es  and  elections,  to  which  was  referred  the  petition  of  S.  Baker, 
contesting  the  seat  of  Hon.  L.  H.  Gregory,  reported  thereon 
in  writing,  and  recommended  the  adoption  of  the  following 
resolution: 

Resolvedj  Thdii  Stephen  Baker  is  entitled  to  the  seat  held  and 
now  occupied  by  Lewis  H.  Gregory,  and  that  said  Gregory,  who 
is  properly  the  contestant,  have  the  privilege  of  contesting  the 
same. 

Mr.  W.  S.  Clark,  from  the  minority  of  said  conmiittee,  reported 
in  writing  adversely  to  the  prayer  of  said  petitioner. 

The  question  being  upon  the  adoption  of  the  majority  report, 

Mr.  Weed  moved  that  the  majority  and  minority  reports  of  the 
committee  on  privileges  and  elections,  in  the  case  of  the  seat  of 
Hon.  Mr.  Gregory,  contested  by  Col.  Baker,  be  laid  upon  the 
table,  and  that  said  reports,  with  the  proceedings  before  the  com- 
mittee, be  forthwith  printed  and  placed  upon  the  files  of  the  mem- 
bers of  this  House. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  said  motion,  and  it  was  determined  in  the  affirmative. 
Assembly  Journal,  1867,  page  79. 

Bepobts  of  Minority  and  Majority. 

Assembly  Chambeb,  January  15,  1867. 

Mr.  Chamberlain  called  from  the  table  the  report  of  the  com- 
mittee on  privileges  and  elections,  in  the  words  following,  to  wit: 

Befobt  of  the  Committee  on  Pbivileges  and  Elections  Kela- 

TIVB  TO  THE  SeAT  NOW  HeLD  BY  LeWIS  H.  GbEGOBY^  OF  PuT- 

NAM  County  —  Majority  Report. 

The  committee  on  privileges  and  elections,  to  which  was  re- 
ferred the  petition  of  Stephen  Baker,  Esq.,  claiming  the  seat  in 
the  Assembly  now  held  and  occupied  by  Lewis  H.  Gr^ory  as 
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member  of  Assembly  for  the  county  of  Putnam,  would  most  re- 
spectfully report: 

That  the  committee  met  in  the  city  of  Albany  on  the  9th  day  of 
January,  1867,  and  tha't  the  said  contestants  appeared  in  person, 
and  with  counsel,  Waldo  Hutchings,  Esq. 

The  sitting  member  also  appeared  in  person,  with  his  counsel, 
Ira  Shafer,  Esq. 

That  from  the  returns  of  the  board  of  canvassers  of  the  county 
of  Putnam,  the  following  facts  appeared,  to  wit: 

That  the  whole  number  of  votes  cast  for  member  of  Assembly 
in  the  county  of  Putnam  was  two  thousand  seven  hundred  and 
thirty  (2,730),  of  which  Stephen  Baker  received  one  thousand 
three  hundred  and  sixty  (1,360);  Lewis  H.  Gregory  received  one 
thousand  three  hundred  and  sixty-four  (1,364);  Col.  Baker  re- 
ceived one  (1);  S.  Baker  received  five  (6). 

In  view  of  these  facts,  the  committee  are  of  the  opinion  thai! 
the  five  votes  cast  for  S.  Parker  should  be  allowed  to  Stephen 
Baker,  and  that  the  return  of  the  board  of  canvassers  of  said 
county  of  Putnam  shows,  upon  its  face,  that  Stephen  Baker  was 
duly  elected  member  of  Assembly  for  said  county,  and  they,  there- 
fore, recommend  the  adoption  of  the  following  resolution: 

Resolved,  That  Stephen  Baker  is  entitled  to  the  seat  held  and 
now  occupied  by  Lewis  H.  Gregory,  and  that  said  Gr^ory,  who  is 
properly  the  contestant,  have  the  privilege  of  contesting  the  same. 

L.  H.  HISCOOK. 

W.  R.  CHAMBERLAIN. 

ABRAHAM  HOFFMAN. 

MiNOBITY  RePOET. 

The  undersigned,  the  minority  of  your  committee  on  privileges 
and  elections,  to  which  was  referred,  with  others,  the  case  of 
Stephen  Baker,  contestant  of  the  seat  of  Hon.  Lewis  H.  Gregory, 
of  Putnam  county,  respectfully  state,  that  at  an  adjourned  meet- 
ing of  said  committee,  held  on  the  evening  of  January  9th,  inst,, 
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to  settle  the  preliminary  proceedings  in  said  matter,  the  majority 
of  said  committee  arrived  at  a  conclusion,  from  which,  and  the  re- 
port of  said  majority,  they  respectfully  dissent,  for  the  reasons 
following: 

First,  That  by  the  certified  return  of  the  county  canvassers  of 
Putnam  county,  presented  to  your  commnttee  by  counsel  for  the 
contestant,  Stephen  Baker,  it  appears  that  said  canvassers,  upon  an 
estimate  of  the  votes  returned  for  the  office  of  member  of  Assem- 
bly in  said  county,  determined  that  the  number  of  votes  cast  for 
Hon.  Lewis  H.  Gregory  was  one  thousand  three  hundred  and  sixty- 
four;  -that  the  number  of  votes  cast  for  Stephen  Baker,  the  con- 
testant, was  one  thousand  three  hundred  and  sixty,  and  that  the 
number  of  votes  cast  for  S.  Baker  was  five;  which  is  evidence  to 
the  undersigned  that  said  canvassers  determined  that  said  five 
votes  were  not  votes  for  Stephen  Baker,  the  contestant,  and  that 
said  five  votes  ought  not,  therefore,  in  the  absence  of  proof,  be 
allowed  to  said  Stephen  Baker,  contestant. 

Secofid.  It  appears  upon  an  examination  of  the  certified  can- 
vass of  the  votes  cast  at  the  late  election  in  the  town  of  Southeast, 
in  said  county  of  Putnam,  that  the  whole  number  of  votes  cast  for 
Governor  in  said  town  was  five  hundred  and  six;  and  that  the 
whole  number  of  votes  cast  for  member  of  Assembly  in  said  tovni, 
including  the  five  S.  Baker  votes,  was  five  hundred  and  seven; 
making  the  aggregate  number  of  votes  cast  for  member  of  Assem- 
bly in  said  town,  exceed  the  aggregate  number  of  votes  cast  for 
Governor  in  said  town  by  one  vote. 

Third.  The  Hon.  Lewis  H.  Gregory,  by  his  counsel,  denied 
both  the  sufficiency  and  the  accuracy  of  said  certificate  of  the 
county  canvassers  of  said  county,  and  offered  to  show,  by  compe- 
tent evidence,  that  four  of  said  votes  for  S.  Baker  were  corrected 
and  allowed  the  contestant,  Stephen  Baker,  in  the  canvass  of  the 
votes  given  in  said  town  of  Southeast,  and  were  included  in  the 
number  of  votes  returned  for  Stephen  Baker,  contestant,  to  the 
county  canvassers  by  the  board  of  inspectoi-s  of  election  in  said 
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town  of  Southeast;  also  to  show,  by  competent  evidence,  that  in 
said  county  one  illegal  vote  was  cast  for  said  contestant,  and  that 
in  the  canvass  and  estimate  of  the  votes  cast  for  member  of  Asr- 
sembly  in  said  county,  said  illegal  vote  was  counted  and  allowed 
to  the  said  contestant;  also  to  prove  that  in  said  county  one  illegal 
vote  cast  for  said  Hon.  Lewis  H.  Gregory  was  rejected,  and  not 
allowed  said  Gregory  in  the  estimate  and  canvass  of  votes  returned 
cast  for  said  Gregory;  all  of  which  proof,  in  the  opinion  of  the 
undersigned,  should  have  been  received  and  examined  by  the  com- 
mittee before  making  its  award. 

Fourth.  It  seems,  to  the  undersigned,  that  the  award  of  the 
seat  to  the  contestant,  Stephen  Baker,  with  the  right  or  leave  to 
the  said  Lewis  H.  Gregory  to  contest  the  same  is,  in^  the  face  of 
the  offered  evidence,  a  conclusion  altogether  anomalous  and  un- 
authorized by  precedent,  and  tending  not  only  to  complicate  the 
question,  but  to  embarrass  both  the  House  and  the  committee  by 
necessitating  both  to  sit  in  judgment  upon  their  own  decisions. 

The  undersigned,  therefore,  beg  leave  to  report  that,  in  their 
judgment,  the  whole  question,  with  all  the  issues  between  the  said 
Stephen  Baker,  contestant,  and  Hon.  Lewis  H.  Gregory,  should 
be  recommitted  to  your  committee  for  their  examination  and  de- 
termination upon  the  evidence  which  may  be  adduced  before  it 
under  the  above  offer,  together  with  such  additional  evidence  as 

shall  be  germane  to  the  issue. 

WM.  S.  CLARK. 

THOS.  J.  CREAMER. 
Dated  Albany,  January  10, 1867. 

Assembly  Document,  1867,  volume  1,  No.  12. 

Mr.  Millspaugh  moved  to  substitute  the  minority  report  of  the 
committee  for  that  of  the  majority.     Debate  ensued. 

Assembly  Chamber,  January  16,  1867. 
Mr.  Speaker  put  the  question,  whether  the  House  would  agree 
to  said  motion  of  Mr.  Millspaiigh,  and  it  was  determined  in  the 
negative. 

Ayes,  43.     Noes,  77. 
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Stephen  Baker  Awabded  Seat. 

Mr.  Speaker  then  put  the  question  whether  the  House  would 
agree  to  said  majority  report,  and  it  was  determined  in  the  affirma- 
tiye. 

Ayes,  Y3.     Noes,  41. 

Mr.  Speaker  announced  that  the  majority  report  of  the  com- 
mittee on  privileges  and  elections  having  been  adopted,  Stephen 
Baker  was  duly  entitled  to  the  seat  now  occupied  by  Hon.  Lewis 
H.  Gregory. 

Whereupon,  Mr.  Stephen  Baker  appeared  in  the  Assembly  cham- 
ber, and  the  constitutional  oath  of  office  was  administered  to  him 
by  the  Speaker. 

Assembly  Journal,  1867,  vol.  1,  pages  102-105. 

Petition  of  Lewis  H.  Gbeqoby  Pbesented. 

Assembly  Chambeb,  January  VI y  1865. 

Mr.  MiUspaugh  presenting  the  petition  of  Lewis  H.  Gr^ory  of 
Putnam  county,  contesting  the  seat  for  member  of  Assembly  now 
beld  by  the  Hjon.  Stephen  Baker,  which  was  read  and  referred 
to  the  committee  on  privileges  and  elections. 
Assembly  Journal,  1867,  page  120. 

Testimony  Obdebed  Pbinted. 

Assembly  Chambeb,  March  5,  1867. 

By  imanimous  consent,  on  motion  of  Mr.  Hiscock: 
Resolvedy  That  the  clerk  be  directed  to  have  the  testimony  taken 
before  the  committee  on  privileges  and  elections,  in  the  matter  of 
the  election  of  Stephen  Baker  as  member  of  Assembly  from  the 
county  of  Putnam,  contested  by  Lewis  H.  Gregory,  printed  forth- 
with and  placed  upon  the  files  of  the  Assembly. 
Assembly  Journal,  1867,  page  523.  See  testimony.  Assembly 
Documents,  1867,  vol.  6,  No.  105. 
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Report  of  Committee  Presented. 

Assembly  Chamber^  April  20,  1867. 

Mr.  Chamberlain  presented  the  report  of  the  committee  on 
privileges  and  elections  in  case  of  Lewis  H.  Gregory,  contested  by 
Stephen  Baker,  which  was  laid  on  the  table  and  ordered  printed. 

Report  of  the  Committee  on  Privileges  and  Elections  in 
THE  Case  of  Lewis  H.  Gregory,  Contestant  of  the  Seat 
Held  by  Stephen  Baker. 

The  committee  on  privileges  and  elections,  to  which  was  referred 
the  petition  of  Lewis  H.  Gregory,  Esq.,  claiming  the  seat  in  the 
Assembly  now  occupied  by  Stephen  Baker,  as  a  member  of  Assem- 
bly from  the  county  of  Putnam,  which  petition  is  hereunto  at- 
tached, most  respectfully  report,  that  on  the  fifteenth  day  of  Janu- 
ary, 1867,  the  committee  met,  pursuant  to  adjournment,  at  the 
Capitol,  in  the  city  of  Albany,  and  decided  that  the  contestant 
should  serve  upon  the  sitting  member,  before  the  next  meeting 
of  the  committer,  a  statement  of  the  grounds  upon  which  he  claims 
the  seat  of  the  sitting  member,  and  the  name  of  all  voters  claimed 
to  be  illegal;  and  that  the  sitting  member  serve  a  like  statement 
upon  the  contestant;  both  the  sitting  member  and  the  contestant 
complied  with  this  requisition  of  the  committee,  and  on  the  meet- 
ing of  the  coimnittee,  held  January  22d,  it  was  agreed  by  and 
between  the  respective  parties  that  the  investigation  should  be  con- 
fined exclusively  to  the  question  of  the  disposition  of  the  five  S. 
Baker  votes,  and  that  no  evidence  should  be  given  during  the  hear- 
ing touching  any  other  question.  The  parties  not  being  ready 
to  examine  witnesses,  the  committee  adjourned  to  the  twenty-sev- 
enth of  February,  and  on  that  day  proceeded  to  a  hearing  of  the 
evidence.  It  appears  from  the  return  of  the  inspectors  of  the  town 
of  Southeast,  that  the  whole  number  of  votes  given  for  member 
of  Assembly  in  said  town,  was  five  hundred  and  seven  (507),  of 
which  Stephen  Baker  received  two  hundred  and  seventy;  Lewis  H. 
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Oregory  two  hundred  and  thirty-two;  and  S.  Baker  received  five 
(5).  The  contestant  claims  that  the  five  S.  Baker  votes  were 
counted  and  included  in  the  two  hundred  and  seventy  accredited 
to  Stephen  Baker;  upon  this,  the  only  question  in  controversy,  your 
committee  examined  the  inspectors  of  election  of  the  town  of 
Southeast,  the  clerks  who  officiated  at  the  said  election,  and  several 
other  witnesses  who  stood  by  while  the  vote  was  being  counted; 
and  your  committee,  after  a  careful  examination  of  the  evidence, 
are  of  the  opinion  that  the  return  of  the  inspectors  of  the  town  of 
Southeast,  and  the  return  of  the  board  of  canvassers  of  the  county 
of  Putnam  are  true;  that  the  five  S.  Baker  votes  were  not  counted 
and  allowed  to  Stephen  Baker,  and  your  committee  are  clearly  of 
the  opinion  that  the  five  S.  Baker  votes  should  have  been  counted 
for  Stephen  Baker,  and  that  had  this  aHowance  been  made,  it 
woidd  have  given  Stephen  Baker  a  majority  of  one  over  all  other 
candidates;  and  your  committee  therefore  recommend  the  adoption 
of  the  following  resolution: 

Resolvedy  Tliat  Stephen  Baker  was  duly  elected  member  of  As- 
sembly from  the  county  of  Putnam,  at  the  last  general  election, 
by  a  majority  of  all  the  votes  cast  for  member  of  Assembly  in  said 
county  at  said  general  election,  and  that  he  is  therefore  entitled  to 
retain  the  seat  in  the  Assembly  now  held  by  him. 

W.  R.  CHAMBERLAIN. 
WM.  S.  CLARK. 
L.  H.  HISCOCK. 
THOS.  J.  CREAMER. 
A.  HOFFMAN. 

Assembly  Documents,  1867,  volume  4,  No.  80.     Assembly  Jour- 
nal, 1867,  page  1820. 
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Cake  of  Henry  Clausen,  Jr.,  and  George  B.  Van  Brunt. 

Twentieth  District^  County  of  New  York  —  Petition  of 

IIenry  Clausen^  Jr.,  Presented. 

Assembly  Chamber,  January  ^^  1868. 

Mr.  Hartman  presented  the  petition  of  Henry  Clausen,  Jr.,  claim- 
ing the  seat  of  Hon.  George  B.  Van  Brunt,  from  the  twentieth 
district^  New  York,  which  was  ordered  to  be  referred  to  the 
committee  on  privileges  and  elections,  when  appointed. 

Assembly  Journal,  1868,  vol.  1,  page  10. 

Testimony  Ordered  Printed. 

Assembly  Chamber,  March  9,  1868. 

On  motion  of  Mr.  F.  H.  Woods, 

Resolvedy  That  the  testimony  taken,  and  to  be  taken,  in  the  mat- 
ter of  the  contested  election  case  in  which  Henry  Clausen,  Jr.,  is 
contestant  and  George  B.  Van  Brunt  is  sitting,  be  printed  under 
the  direction  of  the  clerk  of  the  House. 

Assembly  Journal,  1868,  vol.  1,  page  419. 

Eeport  of  Committee  in  Favor  of  Giving  Seat  to  Henry 

Clausen,  Jr. 
Assembly  Chamber,  April  3,  1868. 

Mr.  F.  H.  Woods,  from  the  majority  of  the  committee  on  priAa- 
leges  and  elections,  submitted  in  writing  a  report  in  the  case  of  the 
contested  seat  of  G.  B.  Van  Brunt. 

Mr.  Pitts  moved  to  lay  said  report  on  the  table,  that  it  be  printed 
iind  made  the  special  order  for  Tuesday  next. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  said  motion,  and  it  was  determined  in  the  negative. 

Ayes,  47.     Xoes,  50. 

The  report  was  then  read. 

Mr.  F.  H.  Woods  moved  to  lay  said  report  on  the  table,  and  that 
it  be  printed. 
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Mr.  Hartman  moved  to  amend  by  adopting  the  report. 

Mr.  Speaker  announced  the  question  to  be  upon  the  motion  of 
Mr.  F.  H.  Woods.    - 

Mr.  Speaker  then  put  the  question  whether  the  House  would 
agree  to  said  motion  of  Mr.  Woods,  and  it  was  determined  in  the 
affirmative. 

Ayes,  57.     Noes,  45. 

Mr.  Hartman  moved. to  make  the  consideration  of  said  report 
the  special  order  for  Tuesday  next,  immediately  after  reading  the 
Journal. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
said  motion,  and  it  was  determined  in  the  affirmative,  two-thirds  of 
all  the  members  present  voting  in  favor  thereof. 
Assembly  Journal,  1868,  pages  773,  774,  775. 

Special  Obdeb  —  Consideration  of. 

Assembly  Chamber,  April  7,  1868. 

Mr.  Speaker  announced  the  special  order,  being  the  considera- 
tion of  the  majority  report  and  resolution"  relative  to  the  contested 
seat  of  the  Hon.  George  B.  Van  Brunt,  in  the  words  following: 

ApHl  3,  1868. 

The  committee  on  privileges  and  elections  respectfully  report: 
That  they  have  examined  fully  and  with  great  care  into  the  case 
of  the  seat  of  George  B.  Van  Brunt,  from  the  twentieth  Assembly 
district  of  the  city  of  New  York,  which  is  contested  by  Henry 
Clausen,  Jr. 

Each  party  has  been  represented  before  the  committee  by  able 
and  zealous  counsel,  who  have  contested  the  case  at  every  point, 
and  over  two  hundred  and  fifty  witnesses  have  been  sworn  and 
examined,  most  of  whom  were  cross-examined  with  great  particu- 
larity, and  many  of  them  at  great  length.  The  contestant  opened 
his  case  by  disputing  the  correctness  of  the  returns  from  the  fourth, 
sixth,  seventh  and  ninth  districts  of  the  nineteenth  ward,  which 
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were  returned  as  giving  a  majority  of  eight  hundred  and  eight  for 
Mr.  Van  Brunt  over  Mr.  Clausen. 

In  respect  to  the  other  nine  districts  comprised  in  that  Assem- 
bly district,  being  the  first,  second,  third,  fifth,  eighth^  tentii, 
eleventh,  twelfth  and  thirteenth  districts  of  the  nineteenth  ward, 
which  gave  Mr.  Clausen  a  majority  of  seven  hundred  and  two 
over  Mr.  Van  Brunt,  there  was  no  contest.  The  contestant 
showed,  in  respect  to  the  four  contested  districts,  that  there  was 
a  great  disparity  between  the  votes  returned  in  those  districts  for 
Secretary  of  State  and  fpr  member  of  Assembly.  In  the  four 
districts,  Nelson,  the  democratic  candidate  for  Secretary  of  State, 
received  one  thousand  four  hundred  and  eighty-three  votes,  and 
McKean,  the  republican,  four  hundred  and  four;  but  for  Assembly, 
Clausen,  democrat,  is  allowed  only  four  hundred  and  forty-six 
votes,  other  democrats  only  two  hundred  and  seventeen  votes,  while 
Van  Brunt,  republican,  is  allowed  one  thousand  two  hundred  and 
fifty-four;  thus  giving  him  five  hundred  and  ninety-one  majority 
over  all  the  democratic  candidates  combined,  in  four  districts, 
which  gave  Nelson,  democrat,  one  thousand  and  seventy-nine  ma- 
jority for  Secretary  of  State.  The  other  nine  districts  gave  Nel- 
son two  thousand  four  hundred  and  eighty-nine,  and  McKean, 
republican,  eight  hundred  and  fifty-four  votes  for  Secretary  of 
State;  and  for  Assembly,  Clausen,  one  thousand  six  hundred  and 
forty-four  votes,  other  democratic  candidates,  six  hundred  and 
thirty-eight,  and  Van  Brunt,  nine  hundred  and  forty-two.  In 
these  districts,  the  variance  is  no  greater  than  is  frequently  mani- 
fested in  the  returns  of  the  votes  cast  for  different  candidates  on 
the  same  ticket.  In  the  four  contested  districts,  Itr.  Van  Brunt 
is  allowed  a  vote  more  than  three  times  as  large  as  the  vote  re- 
ceived by  the  candidate  of  his  party  for  Secretary  of  State,  and 
no  less  marvelous  is  it  that  the  combined  strength  of  the  demo- 
cratic candidates  for  Assemblvman,  could  not  secure  to  them  an 
aggregate  vote  one-half  as  large  as  that  of  the  democratic  candidate 
for  Secretary  of  State.     The  wonderful  character  of  the  returns 

31 
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from  the  four  contested  districts  is  enhanced  by  the  fact  that  the 
districts  do  not  lie  together,  but  are  separated  by  intervening  dis- 
tricts. It  is  more  than  strange,  that  in  certain  spots,  a  candidate 
receives  large. majorities,  while  every  other  candidate  of  his  party 
is  largely  in  the  minority,  while  in  the  districts  surrounding  the 
same,  on  every  side,  he  only  receives  about  a  party  vote.  We 
have  stated  the  character  of  the  returns  from  these  four  districts, 
because  it  justifies  a  grave  suspicion  that  they  are  false  and  fraudu- 
lent, yet  we  have  not  felt  warranted  in  rejecting  the'returns  merely 
for  this  reason. 

The  counsel  for  Mr.  Clausen  began  by  calling  as  witnesses  per- 
sons who  voted  in  the  seventh  election  distri^xt,  to  prove  for  whom 
they  voted. 

The  examination  of  witnesses  for  this  purpose  occupied  a  large 
amount  of  time,  and  the  committee  afterwards  deemed  it  best,  as 
they  were  satisfied  from  the  testimony  taken  in  respect  to  that  disr- 
trict,  that  the  seat  must  be  awarded  to  Mr.  Clausen,  to  restrict  the 
investigation  to  the  seventh  district.  This  they  were  enabled  to 
do  as  the  sitting  member  did  not  charge  any  wrong  doing  in  respect 
to  any  district. 

In  the  seventh  district  it  appeared  by  the  testimony  of  one  of  the 
poll  clerks  that  according  to  the  poll  list  kept  in  thfCt  district  at  the 
general  election  in  November  last,  threfe  hundred  and  forty-two 
persons  voted  at  that  election  for  member  of  Assembly.  Of  those 
persons,  two  hundred  and  twentty-one  were  examined  as  witnesses; 
of  these,  one  hundred  and  twenty-six  testified  that  they  voted  for 
!Mr.  Clausen;  and  it  was  also  shown,  by  the  testimony  of  thirty- 
two  others,  in  connection  with  the  testimony  of  corroborative  wit- 
nesses, that  they  also  voted  for  Mr.  Clausen,  making  a  total  of  one 
hundred  and  fifty-eight  who  are  proved,  as  claimed  by  the  contest- 
ants, to  have  voted  for  him. 

Objection  -may  reasonably  be  taken  as  to  the  sufficiency  of  the 
proof  in  respect  to  some  of  these,  but  the  number  is  not,  probably, 
over  twelve,  and  certainly  not  over  twenty.     If  exception  could 
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justly  be  taken  in  respect  to  fifty  of  them,  Mr.  Clausen  would, 
neverthelees,  be  entitled  to  his  seat  upon  the  testimony  taken.  The 
number  of  votes  allowed  to  him  by  the  canvassers  in  thig  district 
^vas  only  forty-seven. 

Mr.  Ke^an,  another  democratic  candidate,  was  only  allowed 
twenty-four  votes  by  the  canvassers,  yet  thirty  persons  testify  that 
they  voted  for  him;  and  Mr.  Cochran,  a  third  democratic  candidate, 
was  allowed  fourteen  votes,  but  is  proved  to  have  received  sixteen. 

Eight  other  persons  testified  that  they  voted  for  a  democratic 
candidate,  and  seven  others  that  they  did  not  know  for  whom  they 
voted.  It  is  an  impressive  fact  that  of  the  two  hundred  and  twenty- 
one  voters  examined^  only  two  testified  that  they  voted  for  Mr. 
Van  Brunt,  or  manifested  any  desire  to  have  done  so.  If  these 
two  are  added  to  the  one  hundred  and  twenty-one  persons  not 
examined,  the  aggregate  is  less  than  one-half  the  number  of  the 
votes  given  to  Mr.  Van  Brunt  by  the  canvassers. 

Another  peculiarity  of  this  case  is  the  failure  of  the  two  sworn 
officers,  whose  duty  it  was  to  make  the  canvass  and  return,  to  esr 
tablish,  upon  their  examination,  the  correctness  of  the  canvass. 
Mr.  Davis,  who  was  appointed  as  the  democratic  canvasser,  and 
by  whom  alone  the  canvass  was  made,  is,  we  are  constrained  to  say, 
doubtfuJ  in  his  answers,  and  merely  says:  "  Our  returns  are  what 
we  have  certified  to,"  and  "  it  was  found  that  ^George  B.  Van 
Brunt  received  two  hundred  and  fifty-four,  Clausen  forty-six, 
Cochran  fourteen,  and  Keegan  twenty-four.'' 

Mr.  Styles,  the  republican  canvasser,  who  was  placed  at  the  can- 
vass on  the  side  of  the  table  opposite  to  Mr.  Davis,  and  put  to 
work  keeping  tally,  knows  nothing  about  the  canvass,  except  that 
he  saw  Mr.  Davis  put  a  piece  of  paper  down  on  the  table  everv'' 
time  he  counted  a  vote. 

Mr.  Hibbard,-  who  was  appointed  as  the  democratic  poll  clerk,  is. 
very  uncertain  in  his  testimony,  and  contradicts  himself  as  to 
whether  or  not  he  kept  tally. 

■ 

Mr.  Gregory,  the  repjiblican  poll  clerk,  when  asked  who,  from 
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the  size  of  the  piles  on  the  table,  had  the  most  votes,  answered: 
"Mr.  Clausen,  decidedly." 

Another  fact  proved  deserves  especial  mention,  and  cannot  be 
too  strongly  reprehended.  Mr.  Davis,  by  whom  alone  the  canvass 
wa»  made,  had,  unfortunately  made  a  bet  of  two  hundred  dollars 
that  Mr.  Clausen  would  not  be  elected.  It  could  scarcely  have 
been  supposed  that  any  election  officer  would  allow  himself  to 
create  such  an  interest  in  the  success  or  defeat  of  a  candidate. 
Your  committee  is  of  opinion,  aside  from  this  case,  that  it  should 
be  made  by  law  a  misdemeanor  for  any  person  to  act  as  an  election 
officer  who  has  such  an  interest. 

The  election  laws  applicable  to  the  city  of  New  York  require 
that  the  poll  clerks  shall  keep  tallies  at  the  canvass,  and  file  them 
in  the  police  department  It  is  very  doubtful  whether  any  tallies 
were  kept  by  them  of  the  Assembly  canvass,  and  certain  that  none 
can  be  found  on  file  in  the  election  bureau  of  the  police  dopartment, 

Mr.  Van  Brunt,  upon  the  canvassers'  return,  had  two  hundred 
and  seven  majority  in  this  election  district,  which  is  one  hundred 
and  one  more  than  the  majority  by  which  he  is^  declared  to  have 
been  elected  in  the  Assembly  district.  Upon  that  return,  it  would 
require  proof  that  fifty-four  votes  returned  for  him  were  actually 
given  to  Mr.  Clausen,  to  entitle  the  latter  to  a  seat;  but  the  num- 
ber is  less,  as  i^  proved  that  Mr.  Keegan  and  Mr.  Cochran  also  re- 
ceived more  votes  than  were  returned  for  them.  The  committee 
are  of  opinion  that  it  is  proved  that  Mr.  Clausen  received  i^i  that 
district  about  one  hundred  more  votes  than  are  returned  for  him; 
and  that,  whether  the  return  from  that  district  is  rejected  as  fraudu- 
lent, or  a  new  adjustment  of  the  vote  is  made  upon  the  testimony 
taken,  it  is  manifest  that  Mr.  Clausen  was  elected  hj  at  least  one 
hundred  majority. 

There  is  also  ground,  besides^  the  wonderful  disparity  in  the 
votes  as  returned,  which  has  already  been  referred  to,  for  believing 
that  the  returns  from  the  fourth  and  sixth  districts  were  also  fraudu- 
lent    Xo  tallies  by  the  poll  clerks  were  filed  for  these  districts,. 


Assembly  of  the  State  of  New  York.  485 

and  three  of  the  four  canvassers  are  witnesses  for  Mr.  Van  Brunt, 
and  proved  that  they  were  electioneering  in  the  seventh  district 
for  Mr.  Van  Brunt  They  do  not  appear  creditably  upon  the 
showing  of  their  own  testimony.  One  of  the  three  was  also  ap- 
pointed as  a  democratic  canvasser. 

The  committtee  recommend  the  adoption  of  the  following 
resolutions:  * 

Resolved,  That  Henry  Clausen,  Jr.,  is  entitled  to  a  seat  as  a 
member  of  this  House  from  the  twentieth  Assembly  district  of  t^ 
cily  of  New  York. 

Resolved,  That  George  B.  Van  Brunt  is  not  entitled  to  the  seat 
now  occupied  by  him. 

Kespectfully  submitted. 

F.  H.  WOODS. 
JAMES  LOUGHHAN. 
JOHN  B.  MADDEN.  , 
JACKSON  A.  SUMNER 

Assembly  Document,  1868,  vol,  10,  No.  128.     Bee  Testimony  fol- 
lowing report 

MiKOBITY  BePOBT  PbSSENTBD. 

Mr.  Pitts,  irom  the  minority  of  said  committee,  presented  the 
following  report: 

To  the  Hon.  {he  Assembly  of  the  State  of  New  York: 

The  imdersigned,  one  of  the  committee  on  privileges  and  elec- 
tions, to  which  was  referred  the  petition  of  Henry  Clausen,  Jr., 
who  claimed  the  seat  which  had  been  awarded  by  the  official  can- 
vass to  George  B.  Van  Brunt,  respectfully  reports  that  he  is  con- 
strained to  dissent  from  the  conclusion  arrived  at  by  the  majority 
of' the  committee,  for  the  following  reasons: 

The  contestant  presented  his  petition  and  served  a  notice  upon 
the  sitting  .member,  specifying  therein  the  following  as  the  grounds 
upon  which  he  relied  to  establish  his  claim: 
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1.  That  a  large  number  of  votes  given  for  Clausen  were  fraudu- 
lently  counted  and  returned  for  Van  Brunt. 

2.  That  the  canvass  of  votes  was  made  and- conducted  in  a  secret 
and  clandestine  manner. 

3.  That  unauthorized  persons  were  allowed  to  participate  in 
counting  and  retuming'the  votes. 

4.  That  some  of  the  canvassers  had  a  pecimiary  interest  in  the 
result,  adverse  to  said  Clausen. 

5.  That  no  announcement  of  the  result  of  the  canvass  was  made^ 
as  required  by  law. 

The  second,  third  and  fifth  of  these  grounds  were  abandoned  by 
the  contestant  before  the  committee,  aad  as  to  the  fourth,,  it  was 
only  claimed  as  evidence  to  cast  suspicion  upon  the  good  faith  of 
one  of  the  canvassers,  who  was  himself  a  member  of  the  party  of 
which  Mr.  Clausen  claimed  to  be  the  candidate. 

There  was,  therefore,  but  one  ground  left  of  those  specified  in  the 
contestant's  notice,  upon  which  he  could  rely,  and  that  was  "  that 
a  large  number  of  votes  cast  for  Clausen  were  fraudulently  coimted 
and  returned  for  Van  Brunt." 

The  only  evidence  produced  tending  to  show  that  there  was  any 
such  fraudulent  counting  and  canvass  of  votes,  is  the  inference 
attempted  to  be  drawn  from  the  testimony  of  witnesses  who  testified 
(in  a  very  loose  and  unreliable  manner  in  many  instances)  that  they 
voted  for  Clausen.  No  other  or  more  direct  evidence  was  adduced 
by  the  contestant  to  prove  any  fraud  or  irregularity  in  the  can- 
vass. On  the  part  of  the  sitting  member,  the  fairness  and  regu- 
larity of  the  canvass  was  proved  affirmatively,  by  unimpeached  and 
conclusive  evidence. 

It  is  submitted  that  direct  and  positive  evidence,  such  as  was 
produced  by  the  sitting  member  in  this  case,  cannot  be  rebutted  by 
any  inference,  however  strong,  and  especially  when,  as  in  this  case, 
the  inference  points  equally  strong  in  various  directions.  The 
contestants  having  failed  to  make  out  the  specific  frauds  and  irreg- 
ularities upon  which  he  claimed  to  rely,  has,  according  to  well 
established  principles,  failed  to  make  good  his  claim  to  the  con- 
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tested  seat  It  is  therefore  respectfully  submitted  that  the  con- 
testant is  not  entitled  to  be  awarded  the  seat,  upon  the  specific 
ground  that  he  has  failed  to  prove  either  of  the  frauds  or  irregu- 
larities set  forth  in  his  notice. 

If  it  shall  be  determined  that  the  contestant  should  be  allowed 
the  benefit  of  the  evidence  produced,  without  r^ard  to  the  grounds 
set  forth  in  his  petition  and  notice,  and  without  regard  to  the  sur- 
prise which  may  be  thus  sprung  upon  the  sitting  member,  it  is  fur- 
ther submitted  that  the  contestant  should,  notwithstanding,  be  de- 
clared not  entitled  to  the  disputed  seat.  It  is  confidently  claimed 
that  no  case  can  be  found  where  a  legislative  body  has  allowed  one 
of  its  members,  holding  an  official  certificate  of  his  election,  to  be 
imseated  solely  upon  the  testimony  of  a  majority  of  the  voters  in 
his  district  that  they  cast  their  ballots  for  the  contestant,  without 
some  other  evidence  of  some  specific  fraud  or  irregularity.  This 
specific  point  was  made  by  the  sitting  member,  before  this  com- 
mittee, upon  the  investigation  of  this  case,  and  the  counsel  for  the 
contestant  was  challenged  to  produce  a  single  precedent  for  such 
a  course.  None  was  produced,  and  it  is  confidently  asserted  that 
none  can  be  found  in  any  of  the  reported' cases,  either  State,  na- 
tional or  parliamentary.  It  is  respectfully  but  earnestly  insisted 
that  no  such  precedent  should  be  established.  The  mischiefs  which 
would  spring  from  it  would  by  far  counterbalance  its  benefits.  It 
would  open  every  closely  contested  election  to  what  would  virtu- 
ally amount  to  a  new  election. 

The  contest  would  be  changed  from  the  ballot-box  to  the  witness 
box,  and  the  frauds  and  perjuries  of  the  election  would  be  repeated 
before  the  tribunals  investigating  the  same.  The  change  of  a  few 
venial  voters  from  one  side  of  the  contest  to  the  other,  might  en- 
tirely change  the  result  of  a  fair  election,  whenever  the  case  was  a 
closely  contested  one,  and  the  reliance  of  the  contestants  would  be 
upon  the  weakness  or  corruption  of  purchasable  witnesses,  rather 
than  upon  fair  proof  of  the  ballot  of  the  voter. 

In  this  State,  where  the  ballot  is  secret,  the  danger  of  fraud  and 
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« 

perjury  in  such  contests  is  too  apparent  to  need  fiu*tlier  argument 
or  illustration. 

For  these  reasons  I  beg  leave  to  submit  to  this  House  the  follow- 
ing resolution : 

Resolved,  That  Hon.  Geo.  B.  Van  Brunt  was  legally  elected 
member  of  Assembly  for  the  twentieth  Assembly  district  of  the 
city  of  New  York,  at  the  last  general  election. 

ED]VnJND  L.  PITTS. 
April  6,  1868. 

Assembly  Journal,  1868,  vol.  1,  pages  821,  822,  823. 

Mr.  Pitts  moved  the  adoption  of  the  minority  report  and  the  reso- 
lutions accompanying  it,  as  a  substitute  for  the  majority  report. 

Mr.  Speaker  put  the  question,  on  receiving  for  consideration  the 
said  minority  report,  and  it  was  determined  in  the  negative. 

Ayes,  46.     Noes,  65. 

Report  of  the  Majority  Adopted  —  Henry  Clausen,  Jr., 

Awarded  Seat. 

Mr.  Speaker  then  put  the  question,  on  the  adoption  of  the  ma- 
jority report  and  resolutions,  and  it  was  determined  in  the  affirma- 
tive. 

Ayes,  64.     T'^oes,  44. 

Privileges  or  the  Floor  Granted  to  Mr.  Van  Britwt. 

On  motion  of  Mr.  Hartnum,  the  privileges  of  the  floor  were 
extended  to  the  Hon.  George  B.  Van  Brunt  for  the  remainder  of 
the  aession. 

Mr.  Clausen  Sworn  in. 

Mr.  Clausen  was  then  sworn  in  as  a  member  of  the  Asaembly 
by  Mr.  Speaker. 

Assembly  Journal,  1868,  vol.  1,  pages  819,  820,  821,  822,  823, 
824. 
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Case  of  John  Baber  and  Jacob  Worth. 

Sixth  District^  Kings   County  —  Testimony  Keferred  to 

Committee. 

Assembly  Chamber,  January  7,  1868. 

On  motion  of  Mr.  Keady : 

Resolved,  That  the  testimony  taken  in  the  case  of  John  Kaber, 
contesting  the  seat  of  Jacob  Worth,  of  the  sixth  district  of  Kings 
county,  be  referred  to  the  committee  on  privileges  and  elections, 
when  appointed,  said  testimony  having  been  deposited  with  the 
clerk  of  this  House  pursuant  to  law. 
Assembly  Journal,  1868,  page  34. 

Petition  Presented. 
Assembly  Chamber,  January  22,  186S. 

Mr.  Keady  presented  the  petition  of  John  Raber,  asking  to  be 
admitted  to  the  seat  now  occupied  by  Jacob  Worth,  contested,  and 
it  was  referred  to  the  committee  on  privileges  and  elections. 
Assembly  Journal,  1868,  page  121. 

Majority  Report  Presented. 

Assembly  Chamber,  March  10,  l^ftS. 

Mr.  F.  H.  Woods,  from  the  majority  of  the  committee  on  -privi- 
leges and  elections,  submitted  a  report  in  writing,  upon  the  con- 
tested seat  of  Hon.  Jacob  Worth  of  Kings  county,  the  sitting  mem- 
ber, contested  by  John  Eaber  of  said  county,  which  report  was  re- 
ceived and  read. 

RSPOBT   OF   THE   CoMMITTEE   ON   PRIVILEGES  AND   ELBCTIOJPrS   IN 

THE  Matter  of  the  Election  of  Jacob  Worth,  as  Member 

» 

of  Assembly,  for  the  Sixth  Assembly  District  of  the 
State  of  New  York,  Contested  by  John  Kaber. 

To  the  Assembly: 

The  standing  committee  on  privileges  and  elections,  to  whom 
was  referred  the  memorial  of  John  Eaber,  claiming  that  he  was 
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and  was  sufficient  to  establish,  in  the  opinion  of  the  committee,  that 
Mr.  Eaber  had  received  a  maiority  of  the  votes  in  that  Assembly 

• 

district.  That  the  returns  on  file  were  not  those  originally  made 
out  by  the  canvassers,  except  the  one  filed  with  the  metropolitan 
police,  which  had  been  improperly  altered,  so  as  to  do  injustice  to 
Haber. 

On  the  part  of  the  sitting  member,  evidence  was  introduced  to 
show  that  the  result  was  announced  and  returns  were  first  made 
out  giving  one  hundred  and  sixty-eight  to  Raber  and  three  hundred 
and  seventy-five  to  Mr.  Worth,  solely  through  a  mistake  of  one  of 
the  poll  clerks  in  reading  an  "  0  "  made  by  him  in  pencil  in  putting 
•down  Baber's  vote  as  "  6,"  that  is  one  hundred  and  sixty-eight  in- 
stead of  one  hundred  and  eight,  and  that  this  mistake  was  not 
<lificov^ed  until  after  midnight,  and  then  by  Mr.  Ward,  a  brother- 
in-law  of  Mr.  Worth,  and  one  of  the  canvassers.  That  it  was  then 
corrected  in  all  the  returns  (no  returns  having  been  then  signed)^ 
and  the  aherations  in  the  returns  on  file  in  the  metropolitan  'police 
office  were  made  by  the  very  poll  clerk  who  was  swwn  by  the  com- 
mittee,  but  who  testified  that  he  did  :not  make  them  or  know  of 
their  being  made.  It  is  impossible  to  harmonize  this. account  with 
the.  statements  of  the  witnesses  of  the  contestant,  and  the  committee 
were  compelled  to  reject  either  the  one  or  the  other. 

The  committee,  after  careful  consideration,  have  been  unable  to 
give  to  this  explanatory  evidence  on  the  part  of  the  sitting  mem- 
ber equal  weight  with  that  of  the  contestant  Their  leasons, 
among  others,  are:  That  the  account  is  improbable  intrinsically, 
and  rendered  more  so  by  an  inspection  of  the  paper,  where  the 
:figures  occur,  in  which  the  figure  claimed  to  be  an  ''  0' "  is  unmis- 
takably a  "  6,"  and  manifestly  intended  to  be  by  the  person  who 
Tnade  it;  the  figures  "  375  "  and  "  168  "  appear  in  several  places 
on  the  same  paper,  and  in  one  place  these  figures  are  carefully 
erased,  and  "  435  "  and  **  108  "  written  over  them. 

2d.  That  the  witnesses  who  speak  to  the  discovery  of  the  mis- 
take, are,  with  one  exception,  confessedly  partial  to  the  sitting 
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member.  Two  of  them  were  the  canvassers;  one  of  whom  is  Mr. 
Worth's  brother-in-law,  and  the  other  is  his  most  "  intimate  friend," 
whose  appointment  as  canvasser  of  this  election  district,  in  place 
of  another  indifferent  person  originally  appointed,  the  circum- 
stances-, shown  pointedly,  lead  the  committee  to  the  belief,  was 
procured,  through  the  active  interference  and  exertions  of  Mr. 
Worth.  Without  intending  any  unjust  reflections,  the  committee 
cannot  reconcile  this  interference  of  Mr.  Worth  with  the  appoint- 
ment of  canvassers  of  this  district,  so  as  to  procure  both  devoted 
to  his  interests,  with  any  fair  design  as  to  the  canvass.  The  third 
was  the  associate  counsel  for  Mr.  Worth  on  the  investigation  before 
the  mayor,  and  admitted  himself  to  be  his  backer,  and  to  have  bet 
consider  able  sums  of  money  upon,  and  boasts  of  his  superior  man- 
agement of  Mr.  Worth's  election.  It  was  not,  according  to  his 
own  account,  until  after  this  gentleman's  arrival  at  the  polls,  after 
twelve  o'clock  at  night,  and  after  all  other  bystanders  had  left  the 
place,  that  the  mistaJce  was  discovered. 

3d.  No  attempt  was  made  to  correct  the  reports  sent  to  the  pub- 
lic prints  at  the  time,  and,  although  several  of  the  witnesses  were 
before  the  mayor,  no  such  pretense  was  there  made,  nor  was  it  pub- 
licly disclosed  or  explained  to  the  contestant,  or  as  far  as  appears,  to 
any  other  person,  that  this  mistake  was  made  or  had  been  discov- 
ered, or  how  it  happened  that  the  slip  of  the  result  sent  by  the  poll 
cleik  to  police  headquarters  for  general  information  was  not  cor- 
rect. 

On  the  other  hand,  the  entire  impartiality  and  want  of  interest 
on  the  part  of  three  witnesses  relied  upon  by  the  contestant,  do  not 
appear  to  be  questioned.  Under  these  circumstances,  the  commit- 
tee have  regarded  their  statements  as  more  worthy  of  credit  than 
the  explanations,  inconsistent  therewith,  spoken  of  by  the  witnesses 
of  the  sitting  member. 

It  is  proper  to  add  that  various  other  circumstances  disclosed  in 

the  evidence  also  tend,  in  the  opinion  of  the  committee,  to  the 
same  conclusion. 
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The  committee  are  therefore  of  the  opinion  that  John  Raber 
actually  received  two  thousand  two  hundred  and  fifty-nine  votes 
instead  of  two  thousand  one  hundred  and  ninety-nine  votes,  and 
that  Mr.  Worth  actually  received  but  two  thousand  one  hundred 
and  sixty-nine  votes,  instead  of  two  thousand  two  hundred  and 
twenty-nine,  and  Mr.  Raber  was  therefore  elected  by  a  majority  of 
ninety,  and  is  entitled  to  the  seat  occupied  by  Mr.  Worth. 

The  committee  recommend  the  passage  of  the  following  resolu- 
tion, herewith  submitted: 

Resolvedy  That  John  Raber  was  duly  elected  member  of  Assem- 
bly from  the  sixth  district  of  the  county  of  Kings,  and  as  such,  is 
entitled  to  the  seat  in  this  body  occupied  by  Jacob  Worth,  and  that 
the  said  John  Raber  be  sworn  in,  and  admitted  to  his  seat  in  this 
House  as  such  member. 

Respectfully  submitted. 

FRANCIS  H.  WOODS, 
JOHN  B.  MADDEN, 
JACKSON  A.  SUMNER, 
JAMES  LOUGHRAN. 

See  testimony  accompanying  report,  pages  7-45. 
Assembly  Documents,  1868,  vol.  8,  No.  83. 

Mr.  Pitts  moved  to  make  the  consideration  of  said  subject  a 
special  order  for  Friday  next,  immediately  after  the  reading  of  the 
Journal. 

Mr.  Speaker  then  put  the  question,  whether  the  House  would 
agree  to  said  motion  of  Mr.  Pitts,  and  it  was  determined  in  the 
affirmative. 

Assembly  Journal,  1868,  vol.  1,  page  429. 

CONSIDEBATION  OF  RePORTS. 

Assembly  Chamber,  March  13,  1868. 

Mr.  Speaker  announced  the  special  order  for  this  morning  the 
consideration  of  the  reports  of  the  majority  and  minority  in  the 
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case  ol  the  contested  seat  of  Hon.  Jacob  Worth,  contested  by  John 

Kaber. 

Eeport  of  Minority  Presented. 

Mr.  Pitts,  from  the  minority  of  the  committee,  presented  the 
following  report  and  resolution,  and  moved  the  adoption  of  the 
same  as  a  substitute  for  the  majority  report  and  resolution. 

To  the  Honorable  the  Assembly: 

The  undersigned,  member  of  the  committee  on  privileges  and 
elections,  in  the  matter  of  Hon.  John  Kaber,  who  contests  the  elec- 
tion of  Hon.  Jacob  Worth,  and  claims  his  seat  in  this  House,  most 
respectfully  reports:  That  he  is  unable  to  agree  with  the  majority 
of  the  committee  in  awarding  the  seat  to  the  contestant. 

It  is  claimed  by  the  contestant  that  his  vote  was  changed  in  the 
sixth  district  of  the  seventeenth  ward  in  the  city  of  Brooklyn  from 
one  hundred  and  sixty-eight  to  one  hundred  and  eight,  and  the 
vote  of  Mr.  Worth  changed  from  three  himdred  and  seventy-five  to 
four  hundred  and  thirty-five. 

To  sustain  this  claim,  the  contestant  introduces  witnesses  Lang 
and  Kleinlien,  who  are  really  the  only  witnesses  testifying  upon 
this  point.  There  was  other  evidence  introduced  but  it  is  not  at  all 
clear  or  explicit,  and  is  susceptible  of  reasonable  explanation,  sus- 
taining the  sitting  member  —  in  fact  the  balance  of  the  witnesses 
do  not  swear  to  this  charge  at  all. 

Upon  the  part  of  the  sitting  member,  there  were  introduced 
witnesses  Cunningham,  Lindsley  and  Ward,  who  unqualifiedly  con- 
tradicted the  witnesses  of  the  contestant,  and  testify  that  the  vote 
in  this  election  district  was  honestly  returned.  They  testify  that 
the  facts  are,  that  a  mistake  was  discovered  in  the  vote  of  both 
jRaber  and  Worth,  and  this  mistake  was  corrected ;  that  Lang,  who 
was  present  himself,  aided  in  correcting  this  mistake.  Upon  this 
latter  point,  Lang  is  contradicted  by  two  witnesses. 

The  contestant  holds  the  afiirmative  of  this  issue,  and  every  pre- 
sumption of  law  is  in  favor  of  the  validity  of  the  election,  and  we 
should  not  turn  Mr.  Worth  out  of  his  seat  until  convinced  by  proof 
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that  he  is  not  entitled  to  the  same.  The  sitting  member  has  pro- 
duced more  witnesses  and  evidence  before  the  committee  than  the 
contestant,  and  of  as  reliable  a  character.  The  evidence  of  Raber's 
witnesses  can  only  be  harmonized  by  allowing  Mr.  Worth  his  seat. 
We  should  not  listen  to  what  has  been  said  outside  of  this  case,  but 
decide  it  upon  the  evidence  and  the  law,  which,  in  this  instance, 
demands  that  Mr.  Worth  retain  his  seat.  I,  therefore,  now  respect- 
fully report  and  recommend  the  adoption  of  the  following  reso- 
lution : 

Resolved,  That  Hon.  Jacob  Worth  was  legally  elected  member 
of  Assembly  from  the  sixth  Assembly  district  of  the  State  of  New 

York. 

EDMUND  L.  PITTS. 

March  13,  1868. 

Mr.  Speaker  put  the  question,  whether  the  House  would  agree 
to  said  motion  of  Mi\  Pitts,  and  it  was  determined  in  the  negative. 
Ayes,  47.     Noes,  70. 

Rbport  of  Majority  Adopted  —  John  Rabeb  Awarded  Seat. 

Mr.  Speaker  put  the  question,  whether  the  House  would  agree 
to  the  adoption  of  the  majority  report  and  resolution,  and  it  was 
determined  in  the  affirmative.     Ayes,  72.     Noes,  46. 

Mr.  Kaber  Sworn  in. 

The  Hon.  John  Eaber  then  appeared,  and  was  sworn  in  by  the 
Speaker,  and  took  his  seat  as  a  member  of  this  House. 
Assembly  Journal,  1868,  vol.  1,  pages  454  to  459. 
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Case  of  Wm.  C.  H.  Sherman  and  Oeorg^  E.  Smith. 

_  *  ' 

First  District,  Orange  County  —  Petition  of  George  K. 

Smith,  Presented. 

Assembly  Chamber,  Janv/iry  7,  1868. 

Mr.  Pitts  presented  the  petition  of  George  K.  Smith,  contesting 
the  seat  of  Wm.  C.  H.  Sherman,  of  the  first  district,  Orange  county. 

Ordered^  That  said  petition  be  referred  to  the  committee  on 
privileges  and  elections,  when  appointed. 

Assembly  Journal,  1868,  page  11,  vol.  1.     See  Assembly  Docu- 
ments, 1868,  vol.  10,  No.  125. 

Report  of  Coaimittee  Presented. 

Assembly  Chamber,  April  17,  1871. 

Mr.  F.  H.  Woods,  from  the  committee  on  privileges  and  elec- 
tions, submitted  their  report  in  writing  relative  to  the  contested 
seat  of  Wm.  C.  H.  Sherman,  by  George  K.  Smith,  conjtestant, 
-which  on  his  motion  was  laid  on  the  table  and  ordered  printed,  and 
made  a  special  order  for  Wednesday  next,  immediately  after  the 
reading  of  the  Journal. 

See  Assembly  Journal,  1868,  page  1108. 

Reports  Considered  —  Mr.  Sherman  Awarded  Seat. 

Assembly  Chamber,  April  22,  1868. 

Mr.  F.  H.  Woods,  called  up  for  consideration,  the  following 
report  of  the  committee  on  privileges  and  elections,  being  the 
special  order  for  the  day. 

ApHl  15,  1868. 

Tour  committee  directed  the  contestant  and  sitting  member  re- 
spectively to  file  and  serve  allegations,  in  which  the  points  at  issue 
were  definitely  settled;  and  being  attended  by  the  parties  and 
their  counsel,  proceeded  to  take  testimony  upon  the  points  pre- 
sented, which  testimony  was  mostly  confined  to  the  proceedings  of 
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the  board  of  county  canvassers,  as  to  tlie  votes  given  at  the  poll 
of  the  fourth  ward  of  the  city  of  Newburgh.  And,  pn  the  part 
of  the  contestant,  it  was  proved  that  the  board  of  county  canvass- 
ers of  the  county  of  Orange,  upon  proofs  by  affidavits  of  the  falsity 
of  the  certificates,  excluded  from  the  canvass  made  by  them  the 
votes  returned  by  the  inspectors  for  such  fourth  ward  for  member 
of  Assembly,  and  certified  the  vote  of  the  whole  Assembly  district 
at  two  thousand  nine  hundred  and  sixty-three  (2,963)  votes  for 
William  0.  H.  Shei-man,  and  two  thousand  nine  hundred  and  forty- 
two  (2,942)  for  George  K.  Smith. 

The  certificate  thus  rejected  by  the  board  of  county  canvassers 
stated  that  William  C.  H.  Sherman  received  two  hundred  and 
thirteen  votes,  and  that  George  K.  Smith  received  three  hundred 
and  twenty-four  votes  in  the  fourth  ward  of  the  city  of  Newburgh. 
And  it  was  claimed  by  the  contestant  that  the  votes  thus  certified 
ought  to  have  been  counted  by  the  county  canvassers,  which  would 
have  given  to  the  contestant  a  majority  of  ninety  votes  in  the  As- 
sembly district. 

The  contestant  further  claimed  that  the  county  canvassers  hav- 
ing erred  in  excluding  these  votes,  it  was  the  duty  of  your  com- 
mittee to  receive  no  further  evidence,  but  to  report  that  the  con- 
testant was  entitled  to  his  seat. 

Your  committee,  after  mature  deliberation,  decided  that  it  ought 
not  to  close  the  investigation  at  this  stage;  that  whether  the  board 
of  county  canvassers  was  right  or  wrong  in  its  decision  was  not  the 
question  referred  to  your  committee,  but  that  the  question  to  be 
reported  upon  was,  which  candidate  was  actually  elected;  and  that 
that  question  could, only  be  decided  by  taking  testimony,  for  the 
I)urpose  of  ascertaining  how  many  votes  were  actually  taken  and 
canvassed  for  each  candidate  at  the  poll  of  the  fourth  ward  of  the 
city  of  Newburgli.  That  was  the  question  put  in  issue  between  the 
parties,  and  the  one  upon  wliich  alone  the  right  to  the  seat  was  to 
be  determined.  All  the  evidence  offered  on  both  sides  was  ac- 
cordingly taken,  for  the  purpose  of  proving  what  took  place  at  the 
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counting  and  canvassing  of  the  votes.  It  was  proved  that  after  the 
poll  had  been  closed,  the  inspectors,  aided  by  the  clerks,  proceeded 
to  count  the  votes,  beginning  with  the  State  ticket,  taking  next  the 
judiciary,  and  last  the  votes  for  member  of  Assembly.  Each 
counted  the  portion  of  ballots  alloted  to  him,  and  gave  fthe  result 
of  his  count  to  John  W.  Little,  one  of  the  clerks,  who  footed  the 
whole  on  his  tally  sheet  and  announced  the  several  results  to  the 
Iward  in  their  presence,  and  in  the  hearing  of  bystanders  in  an 
adjoining  room.  Such  announcement  showed  two  hundred  and 
«ixty-seven  votes  for  Mr.  Sherman  and  two  hundred  and  sixty-three 
v^otes  for  Mr.  Smith.  (Testimony  of  Little,  page  60.)  And  the 
same  result,  as  to  AssemblynuDi,  was  afterward  stated  by  Mr.  Wilt- 
sie,  one  of  the  inspectors.  Surprise  having  been  expressed  at  the 
result,  Mr.  Booth,  another  inspector,  suggested  that  the  ballots 
should  be  counted  again,  but  Mr.  Wiltsie  said  there  was  no  neces- 
sity for  counting  the  ballots  again,  for  !Mr.  Sherman  had  four 
majority  (page  51).  That  Mr.  Little  went  through  the  figures  two 
or  three  times,  with  the  help  of  Mr.  Wiltsie  and  Mr.  Thome,  also 
«n  inspector,  looking  over  his  shoulder,  and  that  the  result  was 
found  to  be  accurate  and  entered  upon  the  tally  sheet;  that  the 
tally  sheet  contained  the  names  of  all  the  candidates,  with  the  num- 
l)er  of  votes  opposite  each  name  (page  51). 

That  these  numbers,  viz.,  two  hundred  and  sixty-seven  for  Mr. 
Sherman,  and  two  hundred  and  sixty-three  for  [Mr.  Smith,  were 
the  numbers  actually  ascertained  and  entered  upon  the  tally  sheet, 
is  placed  beyond  controversy  by  the  fact  that  at  the  time  of  the  com- 
pletion of  the  tally  sheet,  Mr.  Little  copied  from  it,  and  upon  a  com- 
plete set  of  the  straight  tickets,  all  the  results,  placing  the  number 
of  votes  received  by  each  candidate  opposite  his  name.  These 
tickets  he  had  carefully  preserved,  and  he  produced  them  before 
the  committee  (pages  52,  68|),  and  they  are  annexed  to  this  report 
(page  78). 

That  two  hundred  and  sixtv-seven  votes  were  counted  and 
iinnounced  for  Mr.  Sherman,  and  two  himdred  and  sixty-three  votes 
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for  Mr.  Smith,  is  also  proved  by  Mr.  Thome,  an  inspector  (page 
33),  and  by  Mr.  Heame  (page  42),  who  got  these  figures  from  Mr* 
Wiltsie  after  the  canvass  and  before  the  certificate  was  made  out^ 
and  sent  them  to  the  headquarters  of  one  of  the  political  parties 
(pages  42  and  43),  and  by  Mr.  Chrissey,  one  of  the  clerks  of  the 
election  (pages  60  and  61).  It  is  also  proved  by  different  witnesses^ 
that  after  the  result  was  ascertained,  it  was  announced  by  those 
engaged  in  the  canvQ^s  that  Mr.  Sherman  was  "  four  ahead,"  or 
had  "  four  majority  "  (pages  33,  43,  51,  60,  61).  In  the  face  of 
all  this  testimony,  it  appears  that  in  the  certificate  which  was  made 
out  and  signed  by  the  inspectors,  it  was  stated  that  Mr.  Smith  re- 
ceived three  hundred  and  twenty-four  votes,  and  Mr.  Sherman 
two  hundred  and  thirteen  votes,  and  the  mistake,^  if  it  was  such, 
occurred  in  the  following  manner^  Mr.  Little  comm/enced  filling 
up  the  certificate  but^  before  proceeding  far  with  it  left  the  room, 
after  handing  his  tally  sheet  to  Mr.  Wiltsie.  Thereupon,  Mr. 
Booth  proceeded  to  fill*  up  the  certificate,  Mr.  Wiltsie  calling  off^ 
the  nimibers  for  that  purpose  from  the  tally  sheets  It  seems  Mr. 
Wiltsie  called  off  three  hundred  and  twenty-four  votes  as  having 
been  given  for  Mr.  Smith,  and  two  hundred  and  thirteen  votes  for 
Mr.  Sherman.  After  the  certificate  was  filled  up  it  was  signed  by 
all  the  inspectors.  Mr.  TBome  says  he  was  engaged  in  conversa- 
tion with  Mr.  Chrissey  at  the  time,  and  did  not  hear  the  result 
called  off  by  Mr.  Wiltsie  for  member  of  Assembly,  *  and  that  he 
would  not  have  signed  the  certificate  if  he  had  not  supposed  the 
numbers  inserted  were  two  hundred  and  sixty-seven  and  two  hun- 
dred and  sixty-three  (page  33). 

It  is  true,  Mr.  Booth  and  Mr.  Wiltsie  both  swear  to  having  seen 
the  tally  sheets  at  the  time  the  results  were  furnished  by  the  latter 
to  the  former  for  the  purpose  of  being  entered  in  the  certificate, 
and  that  they  think  they  were  correctly  called  off.  But  this  weighs 
but  little  against  the  very  clear  and  unanswerable  evidence  of  the 
other  witnesses,  and  of  the  copy  of  the  tally  sheet  itself.  It  is 
most  charitable  to  suppose  that  the  figures  they  saw,  and  which 
Mr.  Wiltsie  called  off,  were  those  belonging  to  other  candidates; 
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for  it  is  a  singular  fact,  if  not  a  controlling  one  on  this  point,  that 
it  happens  that  three  hundred  and  twenty-four  votes  were,  as  ap- 
pears by  the  copy  of  the  tally  sheet,  given  for  David  J.  Qedney, 
the  rej>ublican  candidate  for  county  judge,  and  two  hundred  and 
thirteen  votes  were  given  for  Lewis  Little,  a  democratic  candidate 
for  coroner,  and  it  may  have  happened  that  in  the  haste  of  referring 
to  the  tally  sheet  the  wrong  numbers  were  seen  and  called  oflF 
(page  78). 

That  the  numbers  actually  called  by  Mr.  Wiltsie  and  inserted  by 
Mr.  Booth  in  the  certificate,  were  not  those  belonging  to  the  candi- 
dates for  member  of  Assembly,  seems  to  your  committee  to  be 
established  by  Wiltsie  himself,  who,  though  with  reluctance  pre- 
viously manifested,  testified,  on  page  18  of  the  evidence,  as  fol- 
lows: 

"  Allow  me  to  correct  myself.  I  do  remember  hearing  Mr.  Little 
say  that  Sherman  had  four  majority,  or  was  four  ahead;  whether 
it  was  four  majority  or  four  ahead,  I  don't  know,  but  I  know  that 
was  said."  And  he  testified,  on  page  22,  that  this  was  said  at  the 
close  of  the  computation  of  the  vote  for  Assembly.  This  expres- 
sion can  be  reconciled  only  with  the  figures  stated  by  Mr.  Little, 
which  showed  Mr.  Sherman  had  four  more  votes  than  Mr.  Smith. 
I.  w»  .ppUcbl,  to  no  corop.^0.  «,h  .oy  other'  e.„did.to. 

The  democratic  candidate  for  Secretary  of  State  had  two  hun- 
dred and  eighteen  votes.  The  republican  candidate  for  that  office 
had  three  hundred  and  thirty-one  votes.  Lf  Mr.  Sherman  had  two 
hundred  and  sixty-seven  votes,  he  had  therefore,  forty-nine  votes 
more  than  the  former,  and  sixty-four  less  than  the  latter  (page  78). 
That  Mr.  Sherman  ran  ahead  of  his  ticket  is  in  proof  (page  56),  and 
it  was  shown  that  sixteen  republicans  had  made  affidavit  that  they 
voted  for  him  (page  57);  yet,  the  number  of  votes  given  to  him 
by  the  certificate  as  filled  up  by  Mr.  Booth,  was  the  lowest  of  all 
the  nineteen  democratic  candidates  voted  for  at  that  poll,  except 
two  (page  78).  In  every  respect  in  which  your  committee  have 
been  able  to  view  the  evidence,  the  conclusion  seems  irresistible 
that  the  number  of  votes  for  the  respective  candidates  were  two 
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hundred  and  sixty-seven  and  two  hundred  and  sixty-three,  and  not 
the  number  stated  in  the  certificate  signed  by  the  inspectors. 

Xeither  Mr.  Wiltsie  nor  Mr.  Booth  profess  to  have  any  knowl- 
edge on  the  subject  of  the  number  of  votes  taken,  except  what  is 
derived  from  the  tally^sheet;  and  inasmuch  as  the  witnesses  on  both 
sides  refer  to  the  tally  sheet  as  furnishing  the  true  figures,  a&d  the 
only  question  is  as  to  what  these  figures  were,  there  is  a  natural 
desire  to  find  the  tally  sheet,  that  it  may  speak  for  itself.  But  it 
is  shown  by  the  evidence  that  the  tally  sheet  as  well  as  the  Assem- 
bly ballots  were  taken  in  charge  by  Mr.  Wiltsie,  and  were  by  him 
destroyed  about  ten  o'clock  in  the  forenoon  of  the  next  day  (pages 
20  and  21). 

Thufl,  by  no  agency  of  Mr.  Sherman's  friends,  but  by  the  act  of 
the  samei  /person  who  furnished  thef  figures  to  iMr.  Booth  to  insert 
in  tbe  certifi<cate,  and  who  is  now  called  as  the  chief  witness  against 
him,  was  the  heet  evidence  for  correcting  the  error  destroyed. 

It  s«eBD6  to  your  committee  fortunate  for  the  ascoirtaimnent  of 
truth,  that  a  copy  had  been  kept  by  Mr.  Little. 

At  a  late  stage  of  the  session,  the  contestant  asked  your  commit- 
tee  to  adjourn  to  Newburgh  and  examine  the  persons  who  had 
voted  at  the  election,  for  the  purpose  of  proving  for  whom  their 
votes  were  cast. 

After  careful  consideration  your  committee  came  to  the  conclu- 
sion, that  such  testimony,  judging  from  some  of  that  description 
already  taken  (page  31)  would  be  of  a  far  less  satisfactory  charac-  ! 
ter  than  that  relative  to  the  counting  of  the  ballots.  The  fact  that 
many  voters  do  not  look  at  the  inside  of  the  folded  ballots  stands 
in  the  way  of  giving  positive  evidence  as  to  the  persons  voted  for,, 
and  the  impossibility  of  finding  all  the  voters  in  the  city  district,, 
when  the  population  is  undergoing  a  constant  change,  would  pre- 
sent  another  obstacle  in  the  way,  by  no  means  inconsiderable;  and 
your  committee  do  not  believe  that  the  evidence  of  the  voters,  pro- 
posed to  be  taken,  could  in  any  event  outweigh  the  very  clear  and 
satisfactory  evidence  of  the  tally  sheet  as  to  the  number  of  vote* 
actually  taken  and  canvassed. 
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Your  committee  conclude,  therefore,  that,  in  addition  to  the 
votes  allowed  by  the  board  of  county  canvassers,  Mr.  Sherman  re- 
ceived in  the  fourth  ward  of  the  city  of  Newburgh  two  hundred  and 
sixty-seven  votes,  Mr.  Smith  received  two  hundred  and  sixty-three 
votes,  and  that  in  the  first  Assembly  district  of  the  county  of 
.  Orange  William  C.  H,  Sherman  received,  for  the  office  of  mem- 
ber of  Assembly,  three  thousand  two  hundred  and  thirty  (3,230) 
votes,  and  that  Geo.  K.  Smith  received,  for  the  same  office,  three 
thousand  two  hundred  and  five  (3,205)  votes,  and  that  accordingly 
William  C.  H.  Sherman  was  duly,  and  by  a  majority  of  twenty- 
five  votes^  elected  a  men^ber  of  Assembly  for  said  district. 

F.  H.  WOODS. 

J.  A.  SUMNER. 

JOHN  B.  MADDEN. 

JAMES  LOUGHBAN. 
Dated  Albany,  AprU  15,  1868. 

Mr.  Pitts,  from  the  minority  of  said  committee,  submitted  the 
l^ollowing  report: 

To  the  Assembly: 

■^  The  undersigned,  of  the  committee  on  privileges  and  elections, 
in  the  case  of  George  K.  Smith,  Esq.,  contesting  the  seat  of  Hon. 
^William  Slierman,  of  the  first  Assembly  district  of  the  county  of 
Orange,  respectfully  dissents  from  the  report  of  a  majority  of  the 
committee. 

It  will  be  remembered  that  the  contestant  filed  his  petition  claim- 
ing the  seat  now  held  by  the  sitting  member  at  an  early  day  in  the 
session,  alleging  among  other  reasons,  that  the  board  of  county 
canvassers  had  arbitrarily  rejected  the  entire  vote  of  one  of  the 
election  districts  in  said  Assembly  district,  thereby  unjustly  and 
illegally  depri^dng  him  of  his  seat. 

Tlie  counsel  for  the  contestant  raised  the  question  before  the 
committee,  that  the  board  of  suj^ervisors  had  no  authority  to  reject 
the  vote  of  such  district,  and  the  committee  adjourned  to  consider 
and  decide  such  question.     The  undersigned  carefully  examined 
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the  law  and  decisions  of  the  courts  bearing  upon  such  question, 
and  came  to  the  conclusion  that  the  certificate  of  election  was 
wrongfully  and  illegally  awarded  to  Mr.  Shennan,  and  that  the 
board  of  county  canvassers  had  no  authority  to  reject  the  vote  of 
any  election  district  when  the  returns  were  regular  and  valid  upon 
their  face. 

In  this  case  the  said  canvassers  met,  and  upon  one  day  allowed 
the  vote  of  such  district,  and  the  next  day  rejected  the  same,  thereby 
electing  Mr.  Sherman  in  place  of  Mr.  Smith.  There  is  no  doubt,  as 
a  question  of  law  and  justice,  Mr.  Smith  was  entitled  to  the  seat 
in  this  House,  and  Mr.  Sherman  should  have  been  the  contestant. 
The  committee  never  decided  this  question,  but  evaded  its  de- 
cision, and  directed  that  the  hearing  should  proceed,  and  that  Mr. 
Smith  must  prove  his  right  to  the  seat  by  proof  other  than  the  re- 
turns and  the  evidence  of  the  voters.  The  contestant  proceeded 
and  inftrodiiced  a  portion  of  his  evidence,  and  was  proceeding  to 
prove  that  he  was  legally  elected,  by  swearing  the  persons  who  cast 
their  votes  for  him;  and  a  majority  of  the  committee  refused  to 
hear  such  testimony,  and  made  an  order  reciting  that  the  case  should 
be  confined  to,  proof  of  what  took  place  at  the  polls,  but  that  they 
would  not  hear  the  evidence  of  the  voters. 

In  the  case  of  Clausen  v.  Van  Brunt,  the  sitting  member  was 
deprived  of  his  seat  by  evidence  of  the  voters  against  the  sworn 
officers  who  conducted  the  election;  but  in  this  case,  the  committee 
refused  to  hear  the  very  same  kind  of  evidence,  upon  which  they 
had  acted  in  unseating  Mr.  Van  Brunt,  who  was  a  member  of  this 
House.  In  this  action  of  the  committee  the  undersigned  could  not 
concur,  and  its  direct  effect  was  to  deprive  the  contestant  of  the 
right  and  privilege  accorded  to  the  meanest  criminal  in  the  most 
inferior  court  of  justice,  the  right  of  proving  his  case  and  having 
the  proof  considered. 

Upon  the  proof  received,  limited  as  it  was  by  the  action  of  the 
committee,  I  do  not  see  how  it  can  be  found,  as  a  question  of  fact, 
that  Mr.  Sherman  was  elected. 
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Two  of  the  inspectors,  who  are  reputable  business  men,  testify 
positively  that  Mr.  Smith  received  a  majority  in  the  fourth  ward  of 
the  city  of  Newburgh,  that  being  the  election  district  in  question; 
and  the  other  inspector,  who  was  a  coarse,  vulgar  man,  and  whose 
evidence  was  interlarded  with  oaths  and  violent  language,  attempts 
to  swear  that  Mr.  Sherman  received  the  majority.  This  last  im- 
postor, named  Thome,  is  not  entitled  to  any  credit,  and  I  affirm 
that  no  intelligent  jury  would  believe  him  for  a  moment;  and  from 
his  manner  of  testifying,  would  at  once  set  him  down  as  an  unreli- 
able and  unworthy  man.  The  remainder  of  the  evidence  is  about 
evenly  balanced.  By  every  principle  of  law,  the  inspectors  should 
be  sustained^  unless  positive  proof  is  introduced  showing  them 
guilty  of  fraud  ot"  a  mistake.  It  is  /extremely  dangerous  to  set 
aside  the  election  returns  upon  outside  evidence  against  the  sworn 
testimony  of  the  inspectors. 

The  evidence  in  this  case  satisfies  me  that  Mr.  Smith  was  legally 
elected,  and  is  entitled  to  his  seat;  and  he  has  a  reasonable  right  to 
complain  at  the  action  of  the  committee  in  refusing  to  hear  his 
proof.  The  precedent  established  in  this  House  by  this  committee 
in  the  case  of  Mr.  .Van  Brunt,  justifies  him  in  believing  his  case 
was  to  be  heard;  and  when  you  add  to  this  the  positive  order  of 
the  committee,  that  he  must  swear  the  voters,  it  forces  the  convic- 
tion upon  a  candid  mind  that  Mr.  Smith  has  been  unfairly  treated. 
I  had  hoped  for  the  dignity  and  honor  of  this  House  that  this  case 
would  be  decided  upon  the  law  and  the  evidence,  but  the  report 
of  the  majority  of  the  committee  satisfies  me  that  it  is  to  be  disposed 
of  upon  partisan  grounds.  I,  therefore,  recommend  the  adoption 
of  the  following  resolution : 

Resolved,  That  George  K.  Smith,  Esq.,  was  duly  elected  mem- 
ber of  Assembly  from  the  first  Assembly  district  of  the  county  of 
Orange,  at  the  last  general  election,  and  is  entitled  to  the  seat  now 
held  by  Hon.  William  C.  H.  Sherman  upon  this  floor. 

All  of  which  is  respectfully  submitted. 

EDMUND  L.  PITTS. 
April  22,  1868. 
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Mr.  Pitts  moved  to  substitute  the  report  of  the  minority  for  that 
of  the  majority. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  said  motion,  and  it  was  determined  in  the  negative. 

Mr.  Speaker  then  put  the  question  whether  the  House  would 
agree  to  said  majority  report  and  it  was  determined  in  the 
affirmative. 

Ayes,  65.     Noes,  44. 

Assembly  Journal,  1868,  vol.  2,  pages  1240  to  1246. 


Case  of  Tames  KoKbeter  and  Charles  H.  WlLalen. 

FbURTEBNTH  DlSTKICT^  CoUNTY  OF  NeW  YoRK — 'PETITION  OF 

Mb.  MoKeever  Presented*  .  . 

Abssmbly  Chambbb,  January  6,  1869. 

Mr.  Hartman  presented  the  petition  of  James  MoKeever,  con- 
testing the  seat  of  Charles  H.  Whalen,  in  the  fourteenth  Assembly 
district  of  the  city  of  New  York,  which  was  referred  to  the  com- 
mittee on  privilegs  and  elections. 

Assembly  Journal,  1869,  vol.  1,  pagQ  36. 

Report  of  Committee  on  Privileges  And  Elections  in  Favor 
OF  Awarding  Seat  to  James  McKeever. 

AssemblyXJhamber,  March  31,  1869. 

Mr.  Hegeman,  from  the  committee  on  privileges  and  elections, 
made  a  report  in  the  case  of  the  contested  seat  of  Mr.  Whalen,  as 
follows: 
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Keport  of  the  Committee  on  Privileges  and  Elections,  in 
THE  Matter  of  the  Election  of  Charles  H.  Whalen,  as 
Member  of  Assembly  for  the  Fourteenth  Assembly  Dis- 
trict OF  THE  County  of  New  York,  Contested  by  James 
McKeever. 

To  the  Assembly : 

The  standing  committee  on  privileges  and  elections,  to  whom 
was  referred  the  memoral  of  James  McKeever,  claiming  that  he 
Avas  entitled  to  the  seat  as  a  member  of  Assembly  from  the  four- 
teenth Assembly  district  in  the  county  of  New  York,  and  now 
occupied  by  Charles  H.  Whalen,  respectfully  report: 

That  the  official  caairass  of  the  above  named  Assembly  district 
gives  to  Charles  H.  Whalen  two  thousand  three  hundred  and  five 
(2,306);  to  James  McKeever,  two  thousand  two  hundred  and  four 
(2,204);  to  H.  G.  Carter,  one  thousand  one  hundred  and  sixty- 
eight  (l,l68)  votes;  that  there  was  one  defective,  eleven  (11) 
blank,  and  one  hundred  and  three  (103)  scattering  ballots. 

Mr.  Whalen's  plurality  being  one  hundred  and  one  (101)  voteg,. 
the  certificate  of  election  was  awarded  to  him. 

The  testimony  shows  the  most  extreme  irregularities  in  the  man- 
ner in  which  the  election  and  canvass  were  conducted  in  several  of 
the  precincts  of  the  districts;  especially  is  this  true  of  the  thirty- 
fourth  (34)  election  district,  in  which,  as  is  clearly  shown,  the 
canvass  was  carried  on  with  the  utmost  recklessness  and  with  an 
entire  disregard  and  contempt  of  the  law.  Your  committee  have 
concluded,  therefore,  to  make  the  investigation  in  this  district  de- 
cisive of  the  case. 

The  returns  in  this  district  give  to  Mr.  Whalen  two  hundred  and 
sixty-seven  votes,  Mr.  McKeever  ninety-three,  and  Mr.  Carter  six- 
teen votes. 

The  concurring  testimony  of  sixteen  witnesses,  strongly  corrobo- 
rated by  the  surrounding  circumstances,  shows  that  two  of  the  in- 
spectors in  that  district,  to  wit,  Bernard  McQuade  and  William  Mc- 
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Kenna,  were  the  friends  and  supporters  of  Mr.  Whalen,  and  that 
repeatedly  during  the  day,  each  of  these  inspectors,  having  at  the 
time  charge  of  the  Assembly  box,  did  substitute  and  put  into  said 
Assembly  box,  ballots,  other  than  those  handed  to  such  inspector 
by  the  elector. 

That  when  another  inspector  (Lewis  H.  Latimer)  called  atten- 
tion to,  and  protested  against  these  fraudulent  and  dishonest  prac- 
tices, he  was  threatened,  in  gross  and  abusive  language,  with  per- 
sonal violence,  on  the  part  of  these  associate  inspectors. 

In  addition,  it  is  satisfactorily  proven,  that,  in  other  instances, 
offensive  and  even  obscene  epithets  were  used  to  intimidate  voters 
who  declined  to  cast  their  ballots  for  Mr.  Whalen. 

That  others,  who  insisted  upon  their  rights  to  take  the  oath  pre^ 
scribed  by  law,  were  violently  taken  from  the  polls  by  persons  pre- 
tending to  act  in  the  capacity  of  special  sheriffs,  deputies,  with 
no  attempt  on  the  part  of  the  board  of  inspectors  to  prevent  such 
violence. 

Other  irregularities  were  committed,  for  a  detailed  statement  of 
which  reference  is  made  to  the  testimony  as  reported  by  the 
stenographer  of  the  Assembly. 

The  parties  to  the  contest  have  been  represented  by  able  and 
experienced  counsel;  the  investigation  has  been  ample,  thorough 
and  impartial,  and  from  it  your  committee  come  to  the  following 
conclusions: 

1st.  That  the  election  in  the  fourteenth  Assembly  district  was 
not  such  an  election  as  is  contemplated  by  the  statute. 

2d.  That  where  the  testimony  specially  shows  that  fraud  has 
been  actually  committed,  and  the  law  willfully  and  intentionally 
violated,  the  whole  vote  in  the  district,  in  which  such  fraud  occurs, 
is  thereby  vitiated. 

3d.  That  the  election  in  the  said  thirty-fourth  election  district 
was  fraudulent,  and,  therefore,  illegal;  and  that  the  vote  therein 
should  be  rejected,  and  that  the  rejection  of  said  vote  leaves  the 
result  in  the  fourteenth  Assembly  district  as  follows: 
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For  Mr.  McKeever,  two  thousand  one  hundred  and  eleven;  for 
Mr.  Whalen,  two  thousand  and  thirty-eight  votes,  which  will  give 
to  Mr.  McKeever  seventy-three  majority  in  said  Assembly  district. 
Tour  committee,  therefore,  recommend  the  adoption  of  the  fol- 
lowing resolution: 

Resolvedy  That  James  MoGB^eever  is  the  duly  elected  member  of 
Assembly  from  the  fourteenth  Assembly  district  of  the  county  of 
New  York,  and  is  entitled  to  the  seat  now  occupied  by  Charles  H. 
Whalen. 

All  of  which  is  respectfxilly  submitted. 

W.  W.  HEGEMAN. 
N.  B.  SMITH. 
J.  H.  SELKEEG. 
W.  A.  CONANT. 

ThQ  undersigned,  a  member  of  the  committee  on  privileges  and 
elections,  dissents  from  the  conclusions  of  the  foregoing  report,  on 
the  ground  that  the  evidence  is  not  sufficient  to  warrant  the  rejec- 
tion of  the  votes  cast  in  the  thirty-fourth  election  district. 

W.  W.  MOSELEY. 

See  papers  and  estimony  accompanying  report  Assembly  Docu- 
ments, 1869,  vol.  9,  No.  122,  pages  5  to  91. 
Assembly  Documents,  1869,  vol.  9,  No.  122. 

Which  was  laid  on  the  table  and  ordered  printed. 

Mr.  Hegeman  moved  that  said  report  be  made  a  special  order 
for  Friday  morning  next,  immediately  after  the  reading  of  the 
Journal. 

Mr.  Murphy  moved  to  amend  by  striking  out  the  word  "Fri- 
day," and  inserting  "  Tuesday." 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  the  said  motion  of  Mr.  Murphy,  and  it  was  determined  in  the 
negative. 

Mr.  Speaker  then  put  the  question  whether  the  House  would 
agree  to  said  motion  of  Mr.  Hegeman,  and  it  was  determined  in  the 
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affirmative,  two-thirds  of  all  the  members  present  voting  in  favor 
thereof. 

Assembly  Journal,  1869,  vol.  1,  page  775. 

Special  Order  —  Consideration  of. 

April  2,  1869. 

Mr.  Speaker  announced  the  special  order,  being  the  report  of  the 
committee  on  privileges  and  elections,  in  the  matter  of  the  election 
of  Charles  H.  Whalen,  member  of  Assembly  for  the  fourteenth 
Assembly  district,  of  the  county  of  New  York,  contested  by  James 
McKeever. 

Mr.  Hitchman  offered  the  following  resolution,  as  a  substitute 
for  the  resolution  reported  by  the  majority  of  the  said  committee: 

Resolved^  That  Charles  H.  Whalen  is  the  duly  elected  member 
of  Assembly  from  the  fourteenth  Assembly  district,  of  the  county 
of  New  York. 

Mr.  Speaker  put  the  question,  whether  the  House  would  agree 
to  the  substitute  offered  by  Mr.  Hitchman,  and  it  was  determined 
in  the  negative. 

Ayes,  23.     Noes,  70. 

Mr.  Speaker  then  put  the  question,  whether  the  House  would 
agree  to  the  resolution  as  reported  by  a  majority  of  the  committee, 
and  it  was  determined  in  the  affirmative. 

Ayes,  72.     Noes,  20. 

James  McKeever  Declared  Duly  Elected. 

James  McKeever  was  then  declared  the  duly  elected  member  of 
Assembly  from  the  fourteenth  Assembly  district,  of  the  county  of 
New  York,  and  entitled  to  the  seat  now  occupied  by  Charles  H. 
Whalen. 

Mr.  McKeever  Takes  the  Oath  of  Office. 

Whereupon,  Mr.  McKeever,  appeared  at  the  bar  of  the  House, 
when  the  constitutional  oath  of  office  was  administered  by  tlie 
Speaker. 
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Pbivilbges  of  the  Floor  Extended  to  Mr.  Whalen. 

Mr.  Hartman  moved  that  the  privileges  of  the  floor  be  extended 
to  Mr.  Whalen  during  his  stay  in  this  city. 

Mr.  Speaker  put  the  question,  whether  the  House  would  agree 
to  the  said  motion,  and  it  was  determined  in  the  affirmative. 

Assembly  Journal,  1869,  vol.  1,  pages  813,  814,  815  and  816. 


Que  of  Timothy  T.  Campbell  and  Frederick  2immer. 

Eighth  District^  County  of  New  York  —  Petition  of 

Fredebick  Zimmer  Presented. 

Assembly  Chamber,  January  6,  1869. 

Mr.  Richmond  presented  the  petition  of  Frederick  Zimmer, 
claiming  the  seat  of  the  Hon.  Timothy  J.  Campbell. 

Which  was  referred  to  the  committee  on  privileges  and  elections. 

Assembly  Journal,  1869,  vol.  1,  page  36. 

Report  of  Committee  in  Favor  of  Mr.  Campbell. 

Assembly  Chamber,  April  2,  1869. 

Mr.  N.  B.  Smith,  from  the  committee  on  privileges  and  elections, 
made  a  report  in  the  words  f (31  owing: 

The  committee  on  privileges  and  elections,  to  which  was  referred 
the  petition  of  Frederick  Zimmer,  of  the  city  of  I^ew  York,  pray- 
ing, for  the  reasons  therein  set  forth,  that  he  might  be  declared 
elected  and  entitled  to  a  seat  in  this  body,  from  the  eighth  Assem- 
bly district  of  the  county  of  Xew  York,  in  place  of  the  Hon. 
Timothy  J.  Campbell,  now  occupying  said  seat,  do  respectfully 
report: 

That  the  committee,  by  a  resolution,  required  the  contestant  to 
serve  upon  the  sitting  member  a  statement  of  the  facts  and  allega- 
tions upon  which  he  claime<l  the  seat  of  the  sitting  member,  and 
that  the  sitting  member  ser\'e  a  similar  statement  upon  the  con- 
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testant,  which  resolution  was  complied  with  by  the  respective  par- 
ties, and  their  statements  will  be  found  on  gages  two  and  three 
of  the  evidence.  The  allegations  of  the  contestant,  which  were 
numerous  and  comprehensive,  required  the  examination  of  a  large 
number  of  witnesses,  and  from  the  voluminous  evidence  taken  in 
this  case  the  following  facts  and  conclusions  are  submitted:  The 

whole  number  of  votes  cast  in  this  Assembly  district  at  the  last 
November  election  for  member  of  Assembly,  was  five  thousand 
seven  hundred  and  twenty-one,  of  which  Timothy  J.  Campbell,  by 
the  certificate  of  the  county  canvassers,  received  two  thousand  six 
hundred  and  fifty-five,  Frederick  Zimmer,  two  thousand  four  hun- 
dred and  sixty-one,  Thomas  H.  Ferris,  four  hundred  and  sixty- 
eight,  Henry  S.  Jennings,  seventy-one,  and  scattering  sixty-sLx,  thus 
electing  Mr.  Campbell  by  one  hundred 'and  ninety-four  votes. 

The  investigation  in  this  case  involved  the  consideration  of  two 
general  topics,  fraudulent  voting  or  repeating,  and  fraudulent  and 
illegal  canvassing.  The  first  allegation  of  the  contestant  is  to  the 
effect,  that  stupendous  frauds  were  practiced  throughout  this  As- 
sembly district  by  means  of  non-resident  voters  and  repeaters.  A 
number  of  witnesses  were  examined  for  the  contestant  to  prove  that 
persons  were  illegally  registered  in  various  districts,  or  voted  in  the 
names  of  other  persons  who  were  duly  r^stered.  Charles  A. 
Pearsall,  Peter  Wilmot,  Michael  Kelly,  John  H.  Deusenbury, 
Joseph  F.  EUery  and  Patrick  W.  Hand,  severally  testified  upon 
this  subject.  But  their  testimony,  with  the  exception  of  the  evi- 
dence of  Messrs.  EUery  and  Deusenbury,  is  either  unworthy  of 
credence  or  is  too  extravagant  and  indefinite  to  sustain  the  allega- 
tion. Mr.  Deusenbury  testified  positively  (see  page  30  of  the 
printed  evidence)  that  there  was  one  illegal  vote  cast  for  Mr. 
Campbell  in  the  eleventh  district,  where  he  was  inspector,  by  a 
non-resident  or  repeater  who  assumed  the  name  of  Thomas  Duffy ; 
and  he  further  testified  that  twenty  or  more  non-residents  were 
illegally  registered  in  his  district,  but  that  none  of  them  voted  at 
that  election.     Mr.   Ellery,  who  was  examined  at  great  length, 
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testified  that  seventy-two  illegal  votes  were  received  in  the  sixth 
election  district,  of  which  forty-two  were  cast  by  non-residents,  and 
thirty  by  persons  who  voted  in  the  names  of  electors  duly  registered, 
and  that  thirty  of  the  non-residents  were  electioneering  for  the 
democratic  ticket  and  working  in  the  interest  of  Campbell.  Mr. 
EUery  testified  with  evident  fairness  and  candor,  but  was  wholly 
unable  to  specify  more  than  a  few  names,  or  to  give  particulars 
and  sufficient  evidence  to  warrant  the  rejection  of  the  district,  or 
any  definite  number  of  votes.  Even  if  the  whole  number  of 
fictitious  and  fraudulent  votes,  as  claimed  by  the  foregoing  wit- 
nesses, both  by  positive  evidence  and  mere  hearsay,  was  excluded 
from  the  canvass,  Mr.  Campbell  would  still  have  a  clear  majority. 
As  to  the  allegations  that  the  ballots  for  member  of  Assembly  were 
illegally  and  fraudulently  canvassed,  it. appears  from  the  testimony 
of  three  witnesses  sworn  in  behalf  of  the  contestant,  who,  shortly 
after  the  November  election,  examined  at  the  station-house,  where 
were  stored  all  the  ballot-boxes  of  this  Assembly  district,  two  of  the 
boxes  containing  the  Assembly  ballots  as  they  had  been  assorted 
into  tallies  at  the  official  canvass,  that  these  votes  appeared  to  be 
assorted  or  twisted  into  tallies  of  ten,  but  they  found  Zimmer  bal- 
lots mixed  into  Campbell  tallies  from  one  to  five  ballots  in  every 
tally  for  Campbell,  and  some  of  Campbell's  tallies  contained  but 
eight  or  nine  ballots,  while  some  of  the  Zimmer  tallies  contained 
twelve  or  fifteen  ballots.  This  testimony,  even  if  uncontroverted 
or  unimpeached,  by  the  incumbent,  is  not  sufficiently  explicit  and 
definite  to  characterize  the  whole  canvass  as  fraudulent  and  illegal, 
or  to  sustain  a  demand  for  a  specifixj  relief  by  the  rejection  of  any 
particular  district.  The  burden  of  proof  is  withj;he  contestant, 
who  holds  the  affirmative  of  the  issue.  The  law  presumes  that 
public  officers  act  honestly,  and  positive  evidence  is  necessary  to 
establish  corruption  and  dishonesty  in  the  conduct  of  the  canvassers 
and  inspectors.  To  remove  this  imputation  of  false  counting,  and 
to  show  that  the  ballot-boxes  must  have  been  tampered  with  at  the 
station-house,  nearly  all  the  canvassers  in  the  fourteen  election 

33 
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districts  were  examined  in  behalf  of  the  incumbent,  and  positively 
swore  to  the  integrity  of  their  action.  In  the  first  election  district, 
which  was  a  strongly  republican  district,  Charles  A.  Pearsall,  the 
republican  inspector,  testified  (see  pages  one  to  eight  of  evidence) 
that  at  the  canvass  after  the  ballots  for  member  of  Assembly  had 
been  turned  upon  the  table,  there  was  a  rush  made  by  a  crowd  of 
outsiders  against  the  counter,  great  excitement  and  confusion  en- 
sued, and  at  that  moment  Mr.  Roberts,  the  democratic  canvasser, 
threw  a  handful  of  tickets  upon  the  pile  of  uncanvassed  ballots. 
Mr.  Holmes,  the  republican  canvasser,  and  Mr.  Eoberts,  each  con- 
tradicted this  testimony,  and  testified  that  they  canvassed  the  bal- 
lots honestly  and  correctly.  While  the  character  of  Pearsall  is  so 
seriously  questioned  by  the  testimony  of  John  Tooker,  William  H. 
Smith  and  other  impeaching  witnesses,  that  his  evidence  is  not 
worthy  of  full  credence.  During  the  canvass  in  the  fourth  election 
district  a  disgraceful  and  more  serious  riot  and  disturbance  oc- 
curred. It  appears,  from  the  testimony  of  the  perpetrators  of  this 
ruffianly  act,  that  after  the  Assembly  ballots  were  emptied  out  of 
the  box  on  the  table,  and  before  they  were  counted,  the  gas-lights 
were  suddenly  extinguished,  and  ^  pistol  was'  immediately  fired  off. 
It  is  disgraceful  that  a  canvass  of  ballots  should  be  intemiptfed  by 
such  disorderly  and  riotous  proceedings,  and  it  is  especially  repre- 
hensible that  the  perpetrators  of  such  dastardly  acts  should  escape 
unrebuked  and  unpiinished,  and  should  afterwards  boast  of  their 
audacious  villainy.  After  the  gas  was  relit,  the  unopened  ballots 
were  put  back  into  the  box,  and  the  box  was  sealed  and  afterwards 
sent  to  the  police  station.  Eight  days  afterwards,  by  the  direction 
of  the  board  of  supervisors,  the  inspectors  canvassed  the  votes  at 
the  station-house,  and  returned  five  hundred  and  thirty-four  for 
Zimmer,  forty-one  for  Campbell,  seventeen  for  Jennings,  and  four- 
teen for  Ferris.  Evidence  was  given  by  the  contestant  to  show, 
that,  during  the  darkness  which  ensued  after  the  extinguishment 
of  the  gas,  a  handful  of  tickets  was  thrown  upon  the  table.  But 
the  evidence  on  this  siibject  is  so  indefinite  that  it  is  uncertain  how 
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the  fraudulent  tickets  became  mixed  with  the  ballots,  and  we  do 
not  feel  warranted  in  excluding  or  throwing  out  the  votes  of  this 
-district  from  the  official  returns.  It  was  admitted  that  all  the 
votes  canvassed  for  Campbell  and  the  other  candidates  were  polled 
for  them.  In  the  seventh  election  district  the  contestant  attempted 
to  prove  that  the  election  returns  were  erroneous  and  false.  The 
election  returns  showed  three  hundred  and  twenty-one  votes  for 
Campbell,  and  seventy-five  for  Zimmer.  Eighty-eight  witnesses 
^ere  examined  by  the  committee,  who  severally  testified  that  they 
voted  for  Zimmer;  but  the  testimony  of  at  least  fifteen  of  this  num- 
ber is  too  indistinct  and  contradictory  to  be  accepted  as  proof  of 
their  votes.  It  was  evident,  however,  from  the  testimony  upon 
this  subject,  that  cunning  and  designing  men  were  working  in  the 
interest  of  Campbell,  imposed  upon  these  unsophisticated  laboring 
men,  and  induced  some  of  them  to  accept  of  and  vote  Campbell 
tickets  by  persuading  them  that  they  were  Zimmer  tickets.  But 
there  is  no  evidence  that  any  violence  or  threats  were  used  to  affect 
or  interfere  with  the  voting.  McEannon,  the  democratic  inspector 
in  that  district,  was  conclusively  proven  to  be  a  dishonest  and  un- 
scrupulous man,  whose  reputation  was  that  of  a  stuffer  of  ballot- 
boxes;  but  there  is  no  evidence,  except  in  one  instance,  that  he 
perpetrated  or  attempted  to  perpetrate  the  fraudulent  substitution 
of  a  ballot.  There  was  also  slight  evidence  of  other  irregularities 
in  that  district;  but  the  whole  evidence  upon  this  subject  is  not 
sufficient,  we  think,  to  throw  out  and  exclude  the  district  from  the 
canvass.  In  the  eighth  election  district  a  row  was  excited  at  the 
instant  the  Assembly  ballots  had  been  emptied  upon  the  table,  and 
during  the  confusion  which  ensued  some  ballots  were  swept  upon 
the  floor.  [After  they  had  been  replaced  and  counted,  it  was  dis- 
covered that  forty-six  votes  had  been  cast  in  excess  of  the  poll  list. 
The  evidence  is  not  sufficiently  positive  and  explicit  to  show  in 
whose  interest  this  riotous  proceeding  was  instigated,  or  to  whose 
advantage  in  counting  it  inured.  But  the  conduct  of  Brady,  the 
Klemocratic  canvasser  in  that  district,  was  especially  Reprehensible, 


516       Cases  of  Contested  Elections  to  Seats  in  the 

since  he  attemptedly  repeatedly  to  bribe  the  republican  canvasser^ 
and  testified  that  the  votes  were  honestly  and  correcly  canvassed. 

IVom  the  above  findings  it  is  apparent  that  the  incumbent,  Timo- 
thy J.  Campbell,  was  duly  elected  member  of  Assembly  from  the 
sixth  Assembly  district  of  the  county  of  New  York  at  the  last  gen- 
eral election  by  a  clear  majority,  and  we  are,  therefore,  of  the 
opinion  that  he  is  entitled  to  retain  his  seat  in  this  body.  We, 
therefore,  recommend  the  adoption  of  the  following  resolution: 

Resolved,  That  Timothy  J.  Campbell  was  duly  elected  a  member 
of  Assembly  from  the  sixth  Assembly  district  of  the  county  of 
New  York,  at  the  last  general  election  held  on  the  3d  of  November, 
1868,  and  that  he  is  entitled  to  the  seat  in  the  Assembly  norw 
occupied  by  him. 

W.  W.  HEGEMAK 

N.  B.  SMITH. 

W.  A.  CON  ANT. 

J.  H.  &ELKREG. 

WM.  W.  MOSELEY. 

Mr.  N.  B.  Smith  moved  that  the  report  of  said  committee  be 
7)rinted,  and  madte  a  special  order  for  Wednesday  next,  immedi- 
ately after  the  reading  of  the  Journal. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
said  motion,  and  it  was  determined  in  the  negative;  two-thirds  of 
all  the  members  present  not  voting  in  favor  thereof. 

Report  Ai>opted  —  Me.  Campbell  Awabded  the  Seat. 

Mr.  Hitchman  moved  that  the  report  of  the  committee  be 
adopted. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
said  motion,  and  it  was  determined  in  the  affirmative. 

Assembly  Journal,  1869,  vol.  1,  pages  816,  817,  818  and  819. 
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Case  of  Alexander  McLeod  and  William  Halpine. 

Thibtebnth   Distbict,    County   of   New   York  —  Petition 

Presented. 

In  Assembly,  January  6, 1869. 

Mr.  Richmond  presented  the  petition  of  Alexander  McLeod, 
claiming  the  seat  of  the  Hon.  William  Halpine. 

Which  was  referred  to  the  committee  on  privileges  and  elections. 

Assembly  Journal,  1869,  vol.  1,  page  36. 

Hajobity  Rbpobt  of  Committee  on  Privileges  and  Elections. 

Assembly  Crambsb,  April  22, 1869. 

By  imanimous  consent,  Mr.  Hegeman,  from  the  committee  on 
privileges  and  elections,  submitted  a  report  on  the  contested  seat 
of  Mr,  Halpine,  as  follows: 

Skpobx  of  the  Committee  on  Privileges  and  Elections  in 
THE  Matter  of  the  Election  of  Wm.  Halpine,  as  Member 

OF.A^aSMBLT    from    THE    THIRTEENTH    ASSEMBLY    DISTRICT, 

Contested  by  Alexander  McLeod. 

To  the  AssenMy : 

Thj».  stftoding  committee  on  privileges  and  elections,  to  whom 
waj».  preferred  the  petition  of  Alexander  MoLeod,  claiming -the  seat 
as  member  of  Assembly,  from  the  thirteenth  Assembly  district, 
in  tl\Q  city  and  county  of  New  York,  now  occupied  by  Wm.  Hal- 
pine, respectfully  report: 

That,  owing  to  the  large  number  of  witnesses,  the  difficulty,  as 
well:  as  the  expense  of  procuring  their  attendance  at  the  Capitol, 
the  nature  of  the  record  proofs,  which  could  not  be  withdrawn 
from  the  county  clerk^s  office  of  the  county  of  New  York,  to  which 
constant  access  was  necessary,  compelled  your  committee  to  con- 
duct the  investigation  in  this  case  in  the  city  of  New*  York,  and 
that,  during  the  progress  of  this  protracted  examination,,  both  the 
contestant  and  incumbent  were  in  attendance,  personally,  and  by 
able  and  experienced  counsel. 
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The  Assembly  district  in  question  is  the  thirteenth  of  the  citjr 
of  Xew  York,  embracing  nearly  all  the  sixteenth  ward. 

The  intense  interest  manifested  by  the  press  and  the  partisan, 
friends  of  the  parties  to  the  contest,  was  seen  in  the  large  attend^ 
ance  at  the  sittings  of  your  committee. 

The  investigation,  as  it  progressed,  developed  the  cause  of  this^ 
wide-felt  interest,  and  showed  that  the  sixteenth  ward  of  the  city 
was  the  chief  center  from  which  the  election  frauds  of  the  city 
and  county  radiated.  Judge  John  H.  McOunn  of  the  superior 
court  of  the  city,  and  his  brother-in-law,  clerk  of  the  above  court, 
reside  in  this  ward  from  which  so  many  reputed  fraudulent  ndtu- 
ralization  papers  were  issued  during  the  canvass  of  the  last  gen- 
eral election.  In  this  ward,  also,  lives  the  notorious  Henry  Ele, 
a  self-condemned  fraudulent  naturalization  broker,  the  notorious^ 
Peter  Burke,  Patrick  McCaffrey,  Scip  and  Rosenburg.  It  is  here,, 
too,  that  the  "  Nineteenth  street  gang  "  of  bruisers  and  "  repeat- 
ers "  have  their  headquarters,  together  with  the  naturalization  mills 
of  McMann,  Beglan  and  Scip. 

The  duty  owed  to  the  people  of  this  State,  the  question  of  the 
purity  of  the  ballot-box,  and  the  necessity  of  further  safeguards  for 
its  protection,  justice  to  the  parties  in  the  case,  all  demanded  that 
your  committee  should  give  to  this  contest  the  most  thorough  ex- 
amination consistent  with  their  other  duties  as  members  of  this 
House. 

The  inability  of  the  contestant  to  procure  official  documents  on 
file  in  the  office  of  the  county  clerk,  the  board  of  supervisors,  and 
other  places  where  election  records  are  kept,  induced  him  to  aban- 
don all  other  points  and  specifications,  and  to  confine  himself  to 
the  three  following: 

1st.  The  exclusion  and  disallowance  of  the  vote  in  the  seven- 
teenth election  district  of  this  Assembly  district,  on  the  ground 
that  there  was  no  canvass  of  the  votes  in  that  district;  that  the 
number  of  ballots  were  estimated  —  guessed  at  —  not  counted, 
and  that  there  were  other  informalities  and  irregularities. 

2d.  That  the  incumbent  had  cast  and  counted  for  him  a  lai^ 
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number  of  illegal  ballots,  by  a  class  of  persons  known  as  "  re- 
peaters," whereby  several  hundred  illegal  ballots  were  allowed  him 
in  the  official  canvass  and  estimate  of  the  votes  cast. 

3d.  That  the  incumbent  had  cast  for  him  and  counted  a  large 
number  of  illegal  ballots  by  persons  voting  and  repeating  on  fraud- 
ulent naturalization  papers  whereby  several  hundred  illegal  ballots 
were  allowed  him  in  the  official  canvass  and  estimate  of  the  votes 
cast 

To  give  a  clear  idea  of  the  sufficiency  of  the  evidence  by  which 
the  contestant  has  sought  to  establish  the  grounds  upon  which  he 
claims  his  seat,  it  must  be  observed  that  there  were  tKree  candiSates 
nominated  and  voted  for  in  the  district,  viz.,  Wm.  Halpine  (Tam- 
many democrat),  Ashael  E.  Herrick  (union  democrat),  and  Alex- 
ander McLeod  (republican). 

The  canvassers  awarded  Mr.  Halpine 2,921 

The  canvassers  awarded  Mr.  McLeod 2,731 

The  canvassers  awarded  Mr.  Herrick .i 1,068 

Scattering,  blank,  and  defective. 101 


Thus  giving  to  the  sitting  member  over  the  contestant  a  plurality 
of  one  hundred  and  ninety  votes. 

It  was,  therefore,  necessary  that  the  contestant  should  show,  un- 
der the  three  points  named,  that  the  sitting  member  should  be 
disallowed  more  than  that  number  of  votes  awarded  by  him  by 
the  official  canvass. 

At  the  time  the  canvass  was  made,  a  democratic  canvasser  of  the 
seventeenth  district  had  a  bet  or  wager  pending  in  the  interest  of 
the  incumbent  to  the  amount  of  $500,  deposited  in  the  hands  of  a 
stakeholder  upon  the  result  in  said  seventeenth  district.  That  this 
canvasser,  uniting  with  the  other  canvassers  in  assorting  the  As- 
sembly ballots  after  they  were  taken  from  the  box,  placed  such  as 
he  pleased  on  a  certain  file  or  wire  appointed  for  Mr.  Halpine's 
votes,  and  the  others  he  placed,  or  assisted  in  placing,  on  the  wires 
designated  for  the  ballots  of  the  other  candidates,  McLeod  and 
Herrick,  respectively. 
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After  this  he  assisted  in  counting  McLcocVs  and  Herrick's  bal- 
lots, which  he  added  together,  and  the  sum  of  their  ballots  was 
then  subtracted  from  the  whole  number  of  ballots  cast,  and  the 
remainder  allowed  to  Mr.  Ilalpine,  without  counting  them;  thus 
was  every  rule  or  requirement  of  canvassing  votes  disregarded ;  for, 

1st.  Mr.  Halpine  was  allowed  the  benefit  of  "  blanks,  defective 
and  scattering  ballots,"  of  which  there  was  a  large  immber  cast. 

2.  The  associate  canvasser  never  examined  the  ballots,  which 
the  interested  canvasser  placed  on  Mr.  Halpine's  wire,  to  see  if 
none  of  McLeod's  or  Herrick's  ballots  had  not  been  placed  there; 
nor  did  he  count  them. 

There  were  also  other  irregularities.  It  was  found  that  the  num- 
ber of  ballots  taken  from  the  box  exceeded  that  of  the  poll  list, 
and  McLeod's  ballots  were  destroyed  to  make  them  correspond. 

This  interested  canvasser  also,  after  he  had  announced  the  result 
of  the  canvass  made,  as  stated,  destroyed,  against  the  protest  of  the 
bystainders  and  of  his  associate,  the  Assembly  ballots,  though  he 
had  carefully  gathered  up  and  redeposited,  in  their  respective  boxes, 
the  ballots,  after  counting  them,  of  the  other  officers. 

The  interest  of  this  canvaas,  advei-se  to  the  contestants,  and  the 
maimer  in  which  the  pretended  counting  of  the  ballots  was  made, 
and  the  disposition  made  of  the  other  ballots,  forces  the  conclusion 
that  he  destroyed  the  Assembly  ballots  in  order  to  cover  and  to 
make  a  fraudulent  canvass  of  the  Assembly  votes. 

Your  committee,  therefore,  think  that  the  contestant  has  con- 
clusively shown  that  there  was  no  canvass  of  the  Assembly  ballots 
in  this  seventeenth  district — ^that  they  were  estimated,  not  counted, 
and  that,  too,  under  circumstances  that  render  the  inference  of 
fraud  conclusive,  and  that  the  Assembly  vote  in  this  district  should 
be  rejected. 

2d.  The  evidence  of  illegal  voting,  by  repeaters,  in  this  Assem- 
bly district,  at  the  last  general  election,  is  overwhelming.  It  is 
conclusively  shown,  by  the  testimony  of  numerous  witnesses  exam- 
ined by  your  committee,  that  gangs  of  these  repeaters,  on  the  day 
of  election,  were  traveling  from  polling  place  to  polling  place,  and 
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many  of  them  are  proven  to  have  voted.  These  repeaters  are  shown 
to  have  come  from  adjoining  districts,  in  gangs  of  twenty-five  or 
tliirty,  prepared  with  lists  of  names  and  residences  furnished  by 
their  leaders,  on  which  to  vote,  and  are  shown  to  have  voted  from 
one  to  eight  times  each  in  this  district.  At  one  polling  place, 
thirteen  of  these,  identified  by  a  republican  challenger  as  residing 
in  a  distant  part  of  the  city,  were. allowed  to  vote,  unchallenged, 
for  fear  of  personal  violence.  Twenty-three  of  these  repeaters  ap- 
peared before  the  committee  and  testified  to  the  casting,  by  them, 
of  eighty-two  ballots  in  the  aggregate  for  the  sitting  member. 

The  fact  that  there  are  seventeen  polling  places  in  this  district 
will  give  some  idea  of  the  facilities  afforded  for  the  operations  of 
repeaters,  some  of  whom  swear  that  they  voted  three  times  each 
at  the  same  polling  place. 

One  witness  testified  that  he  saw  twenty-five  or  thirty  of  them 
start  out  to  vote  from  one  house,  and  saw  their  lists  of  over  two 
hundred  names  and  residences,  from  which  they-  voted;  saw  them 
when  they  returned,  and  heard  them  state  the  places  they  had  voted 
in. the  sixteenth  ward. 

A  captain  of  the  police,  whose  precinct  is  in  the  sixteenth  ward, 
testified  that  the  Nineteenth  street  gang  were  many  of  them  per- 
sonally known  to  him;  that  they  were  profesj»ional  thieves,  burglars, 
pickpockets  and  highway  robbers;  that  they  were  repeaters  acting 
in  the  interest  of  the  democratic  party  at  elections.  It  is  shown 
that  they  were  employed  by,  and  used  their  influence  in  favor  of, 
the  "  straight  democratic  ticket." 

The  contestant  appeared  as  a  witness  and  testified  that  neither 
by  direct  of  indirect  means  did  he  employ  any  of  these  repeaters 
in  any  manner  whatever  to  vote  or  testify,  or  in  any  way  to  aid 
his  election. 

The  sitting  member,  from  the  respect  due  to  his  position,  was 
not  examined  by  your  committee  in  reference  to  the  matter  of 
repeating,  though  he  testified  as  to  other  matters. 

TTie  fact  that  the  civil  magistrates  of  the  city  of  Xew  York  are 
elected  by  the  dominant  party,  that  this  practice  of  repeating  by 
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these  violent  characters  has  been  reduced  to  a  system,  and  that  it 
is  a  crime  wked  at  by  those  whose  business  it  is  to  arrest  it,  be- 
comes  at  this  time  a  matter  of  the  gravest  concern  to  the  people 
of  this  State.  Several  of  these  repeaters  appeared  a  second  time 
before  your  committee,  retracting  their  former  testimony  and  stated 
that  they  did  so  under  the  threat  of  a  prominent  official,  that,  in 
case  they  refused  so  to  retract,  they  would  be  sent  to  the  State 
prison. 

The  leader  of  this  gang  of  repeaters,  after  testifying  on  the  part 
of  the  contestant,  was  arrested  at  the  instance  of  the  partisans  and 
friends  of  the  incumbent  and  incarcerated  in  the  "  Tombs."  He 
was  subsequently  produced  as  a  witness  for  the  incumbent  under 
the  custody  of  officers  from  the  "  Tombs  "  and  reiterated  his  former 
testimony  and  was  dismissed  to  the  custody  of  the  officers,  was 
recalled  after  the  lapse  of  a  few  minutes  by  the  incumbent,  and 
testified  that  the  other  repeaters  were  bribed  })y  liim  to  swear  falsely 
in  favor  of  the  contestant,  but  still  assorting  the  truth  of  his  first 
testimony  as  before.  Again  he  was  recalled  by  the  incumbent^ 
but  it  being  apparent  to  your  committee  that  impropej*  influences 
were  being  resorted  to,  they  declined  to  have  him  testify  further. 
This  witness  and  leader  of  these  repeaters  was  subsequently  released 
on  bail,  given  by  some  person  unknown  to  the  witness. 

Evidence  precisely  similar  to  the  above  was  given  by  others  of 
the  gang,  all  protesting  that  they  retracted  Ithrough  fear.  The 
manner  in  which  these  retractions  were  made  forces  the  conclusion 
that  there  is  a  political  power  in  the  city  of  New  York,  of  sufficient 
strength  and  influence  to  grant  immunity  from  punishment  of  of- 
fenses of  this  class.  ' 

3d.  Tour  committee  have  examined  with  care  the  matter  of 
fraudulent  naturalizations,  and,  to  that  end,  requested  the  county 
clerk  of  New  York  to  furnish  a  list  of  names  and  residences  of 
persons  naturalized  in  this  district  during  the  three  months  prior 
to  the  last  general  election.  The  request  was  denied,  on  the  ground 
that  the  records  had  become  disarranged  by  the  clerks  of  the  Con- 
gressional committee. 


Assembly  of  the  State  of  Xew  York.  52$ 

The  fact  that,  during  this  period,  twenty-eight  thousand  natural- 
ization papers  were  issued,  many  under  circumstances,  to  say  the 
least,  suspicious,  and  that  access  to  these  papers  was  denied,  upon 
<i  reason  which  appeared  insufficient,  makes  a  strong  presumption 
of  fraud. 

By  the  aid  of  the  clerks  of  the  Congressional  committee;  the 
names  and  residences  of  one  thousand  eight  hundred  of  these 
twenty-eight  thousand  naturalized  papers  were  obtained.  One  hun- 
dred and  one  were  issued  to  this  Assembly  district,  and  of  the  one 
himdred  and  one,  fifty  were  proven  to  be  f raudxdent,  and  on  these 
fraudulent  papers  it  is  admitted  that  twenty-seven  votes  were  cast 
in  this  district;  eighteen  per  cent,  of  the  papers  examined  were 
issued  to  persons  residing  or  giving  names  as  residents  of  the  dis- 
trict; five  thousand  naturalization  papers  were  issued  to  the  district^ 
and,  by  the  above  estimate,  the  conclusion  is  inevitable,  that  a  large 
proportion  were  illegal  and  fraudulent. 

It  is  in  evidence  that  these  fraudulent  papers  were  bought 
openly,  and  distributed  by  members  of  the  dominant  party  in  New 
York,  through  its  agency  and  in  its  interest. 

It  thus  appears  from  this  source  alone  that  the  incumbent  holds 
his  place  in  the  Assembly  by  virtue  of  votes  cast  by  repeaters,  and 
by  those  who  voted  on  these  fraudulent  papers,  and  your  com- 
mittee further  state  that  the  evidence  fully  warrants  the  statement 
in  figures,  as  follows: 

Professional  repeaters 80 

Other  repeaters  and  votes  cast  by  non-residents 55 

Seventeenth  district  rejected 78 

Fraudulent  papers  voted  on  out  of  the  one  hundred  and  one 

examined 27 

240 
Halpine's  majority 190 

McLeod's  majority 50 
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Tour- committee,  therefore,  conclude  that  the  incumbent  is  not 
entitled  to  the  seat  he  occupies  in  this  House,  not  being  elected 
thereto  by  the  legal  voters  of  his  district,  and  they  respectfully 
recommend  the  adoption  of  the  following  resolution : 

Resolvedy  That  Alexander  McLeod  is  the  duly  elected  member 
of  Assembly  from  the  thirteenth  Assembly  district  of  the  city  of 
]Srew  York,  and  that  he  is  entitled  to  the  seat  now  occupied  by 
"William  Halpine. 

All  of  which  is  respectfully  submitted. 

W.  W.  HEGEMAN. 
N.  B.  SMITH. 
W.  A.  CONANT. 
J.  H.  SELEHEG. 

See  testimony  accompanying  report,  pages  1  to  387  inclusive.    As- 
sembly  Documents,  1869,  vol.  9,  No.  139. 
Which  was  laid  on  the  table  and  ordered  printed  inmiediately. 

Minority  Repoet  Presented. 

Assembly  Chamber,  April  23,  1869. 

Mr.  Moseley,  from  the  committee  on  privileges  ^d  elections, 
presented  a  minority  report  in  the  case  of  the  contested  seat  of 
Mr.  Halpine,  as  follows : 

Minority  Report  of  the  Committee  on  Privileges  and  Elec- 
tions, IN  the  !Matter  of  the  Election  of  Wm.  Halpine  as 
Member  of  Assembly  from  the  Thirteenth  Assembly 
District  of  New  York  City,  Contested  by  Alexander 
McLeod. 

To  the  Assembly: 

The  imdersigned,  a  minority  of  the  committee  on  privileges  and 
election,  respectfully  reports  that  he  is  unable  to  concur  either  in 
the  statements  or  in  the  conclusion  of  the  majority.  Some  ,of 
these  statements  are  so  utterly  wanting  in  proof  to  sustain  them, 


Assembly  of  the  State  of  New  York.  525 

or  are  so  widely  variant  from  the  testimony  taken,  that  the  ma- 
jority, jSnding  it  impossible  at  this  late  period  of  the  session  to 
read  the  testimony,  must  have  accepted  the  extravagant  and  nn- 
warranted  assertions  of  the  contestant's  counsel  as  facts.  They 
are  thu»  committed  to  many  allegations  that  they  would  scarcely 
have  made  upon  a  more  thorough  examination  of  the  case. 

It  should  be  borne  in  mind,  in  the  consideration  of  this  case^ 
that  the  incumbent  has  not  had  a  full  and  equal  opportunity  to 
present  his  testimony.  The  testimony  for  the  contestant  was  not 
concluded  until  the  22d  of  March,  and  the  other  duties  then  press- 
ing upon  the  members  of  the  committee  were  so  numerous  that 
they  closed  the  testimony  for  the  incumbent  against  his  earnest 
remonstrance  notwithstanding  he  had  yet  a  large  nimiber  of  wit- 
nesses, and  had  only  had  between  two  and  three  days  for  examina- 
tion of  his  witnesses.  During  that  short  time,  however,  Mr.  Hal- 
pine  examined  over  one  hundred  and  fifty  witnesses,  and  he  was 
proceeding,  -when  thus  cut  short,  not  only  to  show  the  falsity  of 
the  vague  and  ridiculous  testimony  of  the  contestant,  but  to  de- 
monstrate in  the  most  conclusive  manner  the  fairness  of  his  own 
election. 

Considerable  testimony  was  taken  in  respect  to  the  canvass  of 
the  votes  in  the  seventeenth  election  district.  No  fraud  whatever 
was  shown,  but  the  majority  are  warranted,  by  the  weight  of  evi- 
dence, in  finding  that  the  canvass  in  that  district  was  not  "made  in 
the  manner  required  by  law.  If  the  vote  of  a  district  may  be 
thrown  out,  for  mere  omissions  and  irregularities,  without  any 
proof  of  intentional  wrong,  then  the  return,  from  the  district  may 
be  rejected.  Its  rejection,  however,  would  not  control  the  final 
result.  That  district  gave  Mr.  Halpine  seventy-eight  majority, 
and  if  it  were  excluded  he  would  still  have  one  hundred  and  twelve 
majority. 

It  is  proved  that  one  person,  who  slept  in  an  adjoining  district, 
registered  and  voted  for  Mr.  Halpine  from  the  stable  at  which 
he  worked,  but  that  he  did  not  vote  from  any  other  place. 
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One  young  man  swore  that  he  was  then  under  age,  but  that  he 
voted  for  Mr.  Halpine.  Three  cases  were  presented  of  persons 
who  voted,  in  respect  to  whose  naturalization  objections,  not  very 
well  founded,  were  made. 

These  are  all  the  cases  in  which  there  is  any  proof  whatever 
of  fraud  or  wrong.  The  weakness  of  the  contestant's  case,  could* 
alone  have  induced  the  majority  to  such  an  unheard  of  cause  as 
objecting  to  Mr.  Halpine's  election,  because  certain  persons  who 
are  named,  are  said  to  reside  in  his  district  though  some  of  them 
were  not  proved  to  be  residents.  If  the  objection  were  reason- 
able, it  would  be  equally  tenable  against  Mr.  McLeod;  and,  if 
the  majority  report  were  sustained,  the  evidence  of  these  per- 
sons would,  nevertheless,  remain  unchanged. 

The  most  important  witnesses  for  the  contestant,  who  had  been 
hired  to  testify  at  from  five  to  ten  dollars  each,  were  recalled  as 
witnesses  and  swore  that  their  previous  testimony  was  false. 

Surely  all  that  such  men  may  say  amoimts  to  no  more  than  if 
their  testimony  was  not  in  the  case.  If  the  returns  from  the 
seventeenth  district  were  rejected,  and  every  vote  were  thrown 
out  whether  proved  or  not,  to  have  been  for  Mr.  Halpine,  in 
which  it  is  shown  that  there  was  any  doubt  of  the  right  to  vote, 
Mr.  Halpine  would  yet  have  one  hundred  majority.  The  under- 
signed therefore  recommend  the  adoption  of  the  following  resolu- 
tion: 

Resolved,  That  Alexander  McLeod  is  not  entitled  to  the  office 
of  member  of  Assembly  from  the  thirteenth  Assembly  district  of 
the  city  of  New  York,  now  held  by  Hon.  William  Halpine. 

All  of  which  is  respectfully  submitted. 

WILLIAM  W.  MOSELEY. 

Assembly  Document,  1869,  vol.  10,  No.  188. 

Which  was  laid  on  the  table  and  ordered  printed. 
Assembly  Journal,  1869,  vol.  2,  page  1440. 
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Reports  Considered. 

Assembly  Chamber,  April  23, 1869. 

Mr.  Hegeman  called  for  the  consideration  of  the  report  of  the 
committee  on  privileges  and  elections  in  the  case  of  the  contested 
seat  of  William  Halpine. 

Mr.  Hitchman  raised  the  point  of  order,  that  the  House  being 
in  the  order  of  the  third  reading  of  bills,  under  the  ninth  joint 
rule,  the  consideration  of  said  report  required  unanimous  consent. 

Mr.  Speaker  decided  the  point  of  order  not  well  taken,  it  being 
a  privileged  report. 

The  question  being  on  the  adoption  of  the  report. 

Mr.  Kieman  moved  to  lay  said  report  on  the  table. 

Mr.  Speaker  but  the  question,  whether  the  House  would  agree 
to  the  said  motion,  and  it  was  determined  in  the  negative.  Ayes, 
52.    Noes,  61. 

Debate  arising. 

Mr.  Husted  moved  the  previous  question. 

Mr.  Speaker  having  decided  that  he  had  recognized  Mr. 
Husted, 

Mr.  Hitchman  appealed  from  the  decision  of  the  chair. 

Mr.  Speaker  put  the  question,  "  Shall  the  decision  of  the  chair 
stand  as  the  judgment  of  the  House? "  and  it  was  determined  in 
the  aflSrmative.     Ayes,  65.     Noes,  3. 

Mr.  Speaker  then  put  the  question,  "  Shall  the  main  question  be 
now  put? "  and  it  was  determined  in  the  affirmative. 

Mr.  Speaker  put  the  question,  whether  the  House  would  agree 
to  said  report,  and  it  was  determined  in  the  affirmative. 

Ayes,  66.     Noes,  4. 

Mr.  McJjEgd  Declared  Entitled  to  his  Seat. 

Mr.  Alexander  McLeod  was  then  declared  entitled  to  the  seat 
occupied  by  William  Halpine,  from  the  thirteenth  Assembly  dis- 
trict of  New  York. 
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The  hour  of  two  o'clock  having  arrived,  the  House  took  a  recess 
until  four  o'clock  p.  m. 

Four  o'clock  p.  m.,  the  House  again  met. 

Mb.  McLeod  Takes  the  Oath  of  Office. 

Mr.  Alexander  McLeod  appeared  at  the  bar  of  the  House  and 
took  the  constitutional  oath  of  office  as  member  of  Assembly. 
Assembly  Journal,  1869,  vol.  2,  pages  1460  to  1466. 


Caie'of  Willett  N.  Hawkins  and  John  Decker. 

EicHMoifD  OoimTY  —  Petition  of  Willett  "N.  Hawkins 

Presented. 

Assembly  Chamber,  January  6, 1869. 

Mr.  Davis  presented  the  petition  of  Willett  N.  Hawkins,  con- 
testing the  seat  of  the  Hon.  John  Decker. 

Which  was  referred  to  the  committee  on  pxivileges  and  elec- 
tions. 
Assembly  Journal,  1869,  page  36. 

Report  of  Majority  of  Committee  in  Favor  of  Mr. 

Hawkins. 

Assembly  Chamber,  April  7,  1869. 

Mr.  Hegeman,  from  the  committee  on  privileges  and  elections, 
presented  a  report  in  the  case  of  the  contested  seat  of  John 
Decker,  as  follows : 

Kepoet  of  the  Committee  ox  Privileges  and  Elections,  in 
the  Matter  of  the  Election  of  John  Decker  as  Member 
OF  Assembly  for  the  County  of  Richmond  in  the  State  of 
Xew  York^  Contested  by  Willett  N.  Hawkins. 

To  the  Assembly: 

The  standing  committee  on  privileges  and  elections,  to  whom 
was  referred  the  memorial  of  Willett  N.  Hawkins,  claiming  the 
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seat  of  member  of  Assembly  from  the  county  of  Kichmond^  now 
occupied  by  John  Decker,  respectfully  report : 

That  they  have  examined  with  great  care  the  testimony  taken  on 
the  part  of  the  contestant,  Hawkins,  before  the  Hon.  C.  B.  Met- 
calf,  county  judge  of  Eichmond  county,  and  certified  to  the  clerk 
of  the  Assembly  in  compliance  with  the  statute;  that  at  length  and 
with  equal  oitrO;  they  have  taken  the  additional  evidence  addueed 
by  the  partiee,  .and  have  heard  the  aigum^its  and  examined  the 
poix^ts  of  the  counsel  on  both  sides. 

The  difficulties  arising  in  the  case,  arising  from  the  remoteness 
of  the  district,  and  the  extreme  unwillingness  of  witnesses,  in  many 
cases,  to  come  to  New  York,  have  been  overcome  by  an  examina- 
tion of  many  of  these  at  different  points  on  Staten  Island  by  your 
committee  during  the  recess  of  the  Legislature. 

Three  candidates  presented  themselves  for  memHer  of  Assembly 
in  the  contested  district,  with  the  following  result,  as  certified  by 
the  board  of  county  canvassers: 

For  Samuel  Marsh,  Jr.,  one  thousand  one  hundred  and  nineteen; 
for  John  Decker,  two  thousand  and  eighty;  and  for  Willett  N. 
Hawkins,  two  thousand  and  forty-seven  votes,  giving  Mr.  Decker 
a  majority  of  thirty-three  votes,  and  upon  which  the  certificate  of 
election  was  awarded. 

The  evidences  of  irregularities  and  informalities  throughout  the 
district,  are  positive  and  numerous  —  irregularities  arising  in  part 
from  gross  ignorance  on  the  part  of  inspectors,  and  partly  from 
misapprehension  of,  and  an  intentional  violation  of  the  law,  in 
the  preparation  of  the  registers. 

In  the  second  district  of  Castleton  the  registry  was  reopened 
after  it  had  been  legally  closed  at  the  proper  time. 

In  the  first  district  of  Northfield  the  inspectors  sat,  not  alone  on 
a  day  other  than  that  provided  by  law,  but  the  posted  registry  was 
torn  down  and  another  substituted  in  its  place.  Six  persons  were 
permitted  to  vote,  also,  who  were  not  registered. 

34 
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In  the  third  district  of  Northfield  seventeen  persons  unregistered 
were  allowed  to  vote.  ' 

In  the  first  district  of  Middletown  the  registers  sat  on  Monday, 
November  2. 

The  above-named  districts  are  each  parts  of  an  incorporated 
district 

Similar  irregularities  and  violations  of  law  occurred  in  the  first 
and  second  districts  of  Westfield,  but  neither  being  parts  of  an 
incorporated  district,  they  come  under  the  law  o  f  1859,  which  is 
directory  and  not  mandatory  in  its  provisions. 

Your  committee  are  fully  impressed  with  the  belief  that  some- 
thing should  be  done  immediately  in  the  way  of  legislation  to  pre- 
vent the  recurrence  of  irregularities,  so  general  as  are  these 
throughout  a  whole  Assembly  district,  and  that  it  is  a  matter  of  the 
gravest  concern  to  the  people  of  this  State,  that  additional  safe- 
guards be  thrown  around  the  ballot-box  to  protect  it  from  fraud 
and  ignorance. 

While  your  committee  are  clearly  of  opinion,  that  upon  a  strict 
construction  of  the  law,  the  vote  in  four  of  the  above-named  dis- 
tricts could  be  rejected  they  have  reached  their  final  conclusion  in 
the  case,  through  a  careful  investigation  of  the  legality  of  the 
election  in  the  second  district  of  Middletown. 

In  this  district  eighty-seven  votes  were  cast  by  persons  whose 
names  were  on  the  poll-list  but  not  on  the  register.  About  fifty- 
two  of  these  illegal  votes  were  cast  for  Mr.  Decker,  and  about 
twelve  for  Mr.  Hawkins,  leaving  from  this  view  of  the  case,  forty 
ballots  to  be  deducted  from  Mr.  Decker's  vote;  a  number  more  than 
sufficient  to  elect  Mr.  Hawkins.  A  careful  comparison  of  names, 
however,  discovers  a  slight  similarity  in  the  sound  and  spelling 
of  a  portion  of  thoee  on  the  poll  list  and  rogistiy,  and  your  commit- 
tee concluded  to  give  ^Ir.  Decker  the  benefit  of  the  l^al  doubt, 
US  to  the  character  of  these  ballots,  and  to  decide  the  case  upon 
the  legality  of  the  registry  itself,  in  this  second  district  of 
Middletown. 


Assembly  of  the  State  of  New  Yobk.  631 

The  liaw  of  1865  as  amended  in  1866,  and  under  which  the  vote 
in  the  district  must  be  judged,  requires  that  "  a  register  shall  con- 
tain a  list  of  the  persons  entitled  to  vote,  alphabetically  arranged 
by  surnames  at  full  length,  and  that  in  cities  and  incorporated 
villages,  the  residence  also  of  the  voter,  by  the  number  of  the 
dwelling,  or  othier  location  of  such  voted;  that  four  copies  shall  be 
made  out,  and  that  each  copy  with  the  register  shall  be  certified 
to  be  a  true  list  of  the  votes  in  the  district." 

The  days  upon  which  the  registry  is  to  be  made  up  ai*6  fixed  by 
law,  and  the  sitting  of  the  boards  on  those  days  is  imperative. 

The  facts,  as  shown  by  evidence  uncontradicted,  are  as  follows: 

1.  That  in  this  second  district  of  Middletown,  the  inspectors 
fixed  the  days  and  the  registering  of  names  to  suit  their  own  con- 
venience in  utter  disregard  of  the  law,  to  wit,  that  they  sat  on  Tues- 
day and  "Wednesday,  October  13  and  14,  on  Saturday,  October 
31  and  November  2. 

2.  That  this  so-called  registry,  filed  in  the  office  of  the  town 
clerk,  consists  of  a  book  containing  a  list  of  names.  It  contains 
9iot  the  residence  of  a  single  voter  in  the  district.  It  is  not 
certified.  It  is  simply  a  list  of  names,  and  in  the  absence  of  oral 
and  explaining  testimony,  it  would  be  impossible  to  determine  its 
Teal  character.  It  contains  no  stamp  of  official  authority;  not  a 
word  or  mark  on  its  face  gives  any  indication  that  it  was  intended 
io  be  a  register.  It  was  made  in  utter  and  willful  ignorance  of 
the  law  it  has  no  validity,  and  can,  in  no  legal  sense,  be  called  or 
deemed  a  register,  such  as  the  law  requires. 

Your  committee,  therefore,  on  a  careful,  thorough  and  impartial 
review  of  the  case,  have  rejected  the  whole  vote  in  the  second  dis- 
trict of  Middletown,  and  have  decided  that  Willett  N.  Hawkins  is 
the  duly  elected  member  of  Assembly  from  the  county  of  Eich- 
mond,  and  recommend  the  adoption  of  the  foUowin  resolution: 
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Resolvedy  That  Willett  N.  Hawkiiis  is  the  duly  elected  member 
of  Assembly  for  the  county  of  Eichmoud,  and  is  entitled  to  the 
seat  now  occupied  by  John  Decker. 

All  of  which  is  respectfully  submitted. 

WILLIAM  W.  HEGEMAN. 
W.  A.  CON  ANT. 
NATHAN  B.  SMITH. 
.J.  H.  SELKEEG. 

See  testimony  following  report,  pages  1  to  124,  inclusive. 
Assembly  Document,  vol.  7,  1869,  No.  103. 

Which  was  laid  on  the  table  and  ordered  printed. 

Repobt  of  Minority  of  Committee  in  Favor  of  Mr.  Decker. 

Mr.  Moseley,  from  the  minority  of  the  committee  on  privileges 
and  elections,  presented  a  minority  report,  as  follows: 

Minority  Report  from  the  Committee  on  Privileobs  ani> 
Elections  in  the  Case  of  Willett  N.  Hawkins,  Con- 
testant, against  Hon.  John  Decker,  Incumbent. 

The  undersigned  dissents  from  the  report  of  the  majority  of 
the  committee  on  privileges  and  elections  declaring  Willett  N» 
Hawkins  entitled  to  the  seat  from  the  county  of  Richmond  now 
held  by  Hon.  John  Decker.  No  case  has  been  proved  upon  which 
such  action  can  justly  be  founded.  After  a  thorough  scrutiny  of 
tlie  election  in  that  county,  in  which  the  contestant  has  been 
afforded,  by  a  committee  controlled  by  his  political  friends,  every 
facility  that  any  man  could  desire,  he  has  only  been  able  to  prove 
that  one  person,  a  man  by  the  name  of  Driscoll,  who  had  been 
absent  from  the  State,  voted  for  Mr.  Decker,  in  respect  to  whose 
right  to  vote  in  that  county  there  was  any  doubt  whatever.  A  few 
electors,  who  had  not  been  duly  registered,  voted  at  the  election 
and  some  for  each  candidate;  but  if  every  vote  cast  by  persons  in 
respect  to  whose  right  to  vote  at  that  election  the  slightest  doubt 
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^onld  be  raised  were  stricken  from  the  poll,  Mr.  Decker  would  yet 
be  elected.  It  is,  therefore,  found  by  the  majority  necessary  to 
throw  out  the  vote  of  the  second  district  of  Middletown  which  gave 
aixty-four  majority  for  Decker.  Why?  Is  any  fraud  shown? 
Not  the  slightest.  Every  impostor  of  the  election  in  that  district 
SB  they  have  testified  themselves  voted  against  Mr.  Decker;  as 
they  had  no  motive  to  do  anything  to  aid  his  election.  The  con- 
testant began  his  case  by  disputing  the  votes  given  by  eighty-seven 
persons  in  that  district  whom  his  counsel  stigmatized  as  "  bogus." 
THb  was  his  main  point.  Mr.  Decker  brought  nearly  all  of  the 
eighty-seven  personally  before  the  committee  and  proved  that  they 
vot^d  some  for  him  and  some  for  each  of  other  two  candidates. 
The  eighty-seven  included  some  of  the  oldest,  mosir  respectable  and 
best  known  residents  of  the  village  of  Edgewater.  All  but  two 
were  Ifegal  voters  of  that  election  district,  and  of  the  two  one  who 
voted  for  Mr.  Decker  had  moved  into  an  adjoining  town  before  the 
election,  and  the  other  who  voted  for  Mr.  Miarsh  was  a  soldier  enti- 
tled to  immediatiB  naturalization  papers.  The  attack  upon  these 
eighty-seven  voters  was  a  disgraceful  failure. 

It  i^pears  that  a  few  persons,  not  duly  registered;  voted,  and  that 
each  of  the  three  candidates  received  some  of  these  votes.  What 
then?  The'registry  law  of  1835  declaites  (section  6)  that  "any 
vote  "received  from  an  unregistered  person,  "  shall  be  void,  and 
shall  be  rejected  from  the  count,  in  any  legislative  or  judicial 
scrutiny  into  any  result  of  the  election."*  The  vote  of  the  indi- 
vidual, not  that  of  the  whole  district,  is  to  be  rejected.  This  pro- 
vision, the  same  section,  further  declares,  "  shall  be  taken  and  held 
AS  mandatory  and  not  as  diriectory."  Will  the  Assembly  defy  the 
law  that  the  two  Houses  have  deliberately  enacted?  Is  it  so  im- 
portant to  unseat  Mr.  Decker  that  the  Assembly  should  set  so  bad 
an  example  of  law-breaking? 

It  also  appeared  that  the  inspectors  in  that  district  held  a  session 
and  r^stered  a  few  votes  on  th^  Monday  next  before  the  election. 
Surely,  the  voters  registered  on  that  day  were,  at  the  most,  unregis- 
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tered  voters.  It  was  not  a  crime  for  an  elector  to  have  his  nam& 
put  down  on  an  unauthorized  day.  He  was  either  registered  then 
or  he  was  not.  If  he  was  registered  no  objection  can  be  taken  to 
his  vote.  If  he  was  not  registered  then  his  vote  must  be  disposed 
of  in  the  way  the  law  provides  in  respect  to  the  votes  of  unr^is- 
tered  persons.  In  the  first  election  district  of  Westfield  which 
gave  eighty-seven  majority  for  Hawkins,  the  inspectors  not  only 
sat  on  the  Friday  next  before  the  election,  but,  as  is  proved  by  one 
of  them,  they  added  to  the  registry  on  that  day  the  names  of  over 
fifty  persons  who  did  not  appear  before  them.  As  Tottenville, 
which  is  included  in  that  district,  is  not  yet  incorporated,  the  regis- 
try law  of  1859  applies  to  the  district,  and  it  was  just  as  illegal  to- 
register  then,  under  that  law  on  the  30th  of  October,  as  it  was  to* 
register  in  the  Edgewater  district,  under  the  law  of  1865,  on  the  2d 
of  November.  One  law  is  just  as  binding  as  the  other,  except  that 
the  sixth  section,  and  that  in  fact  only  of  the  law  of  1865,  is  de- 
clared to  be  mandatory. 

If,  therefore,  the  Middletown  district,  is  to  be  thrown  out  for 
registering  on  an  unauthorized  day,  the  Westfield  district  should 
also  be  thrown  out.  That  would  increase  Mr.  Decker's  majority. 
WiU  the  Assembly  throw  out  one  district  because  it  is  democratic^ 
and  refuse  to  throw  out  others  to  which  precisely  the  .same  objec- 
tion applies,  because  it  is  republican?  Some  other  unimportant  ob^ 
jections  are  made  to' the  registry  in  the  second  district  of  Middle- 
town.  The  copy  of  the  registry,  put  in  evidence  by  the  contestant, 
does  not  state  the  residences  of  the  voters,  but  the  registry  law  of 
1865  is  not  imperative  in  requiring  such  statement  to  be  made, 
except  in  cities.  Neither  does  the  law  require  any  heading  to  be 
made  in  the  registry.  The  contestant  carefully  omitted  to  put  the 
original  registry  in  evidence.  If  he  had  produced  it  perhaps  his 
case  would  have  been  even  weaker  than  it  is.  There  is  no  doubt 
that  the  book  produced  by  him  is  substantially  a  copy  of  the  r^stry 
of  the  district.  It  has  been  treated  as  such  throughout  the  whole 
of  the  investigation.     As  the  validity  of  the  copy  has  not  been 
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questioned,  the  technical  objections  made  to  it  are  merely  captious, 
and  present  no  reason  for  disfranchising  voters  in  that  district. 

The  seats  of  half  the  members  of  the  Assembly  could  probably 
be  disputed  on  as  good  grounds  as  are  presented  against  Mr.  Decker; 
such  merely  technical  objections  can  always  be  made.  They  have 
never  heretofore  been  tolerated.  Is  it  wise  to  permit  them  now? 
The  contestant  and  his  counsel  have  made  no  secret  of  the  fact  that 
they  rely,  not  upon  their  case,  but  upon  the  majority  possessed  by 
their  political  friends. 

This  is  the  whole  truth.  If  the  politics  of  the  parties  were  re- 
versed, the  case  presented  now  by  the  contestant  would  be  simply 
a  subject  of  ridicule.  Will  the  precedent  now  be  set  of  throwing 
out  an  incumbent,  clearly  elected,  and  the  undoubted  choice  of  his 
district,  in  the  entire  absence  of  frauds,  and  only  upon  irregulari- 
ties of  the  most  trivial  character?  It  is  unworthy  the  character 
of  the  Assembly  and  of  the  State.  There  will  be  other  elections 
to  take  place  and  other  legislators  will  meet,  and  no  good  citizen 
can  view,  without  regret,  the  establishment  of  such  a  precedent. 

The  undersigned  respectfully  recommends  the  adoption  of  the 
following  resolution: 

Resolved,  That  the  petition  of  Willett  N.  Hawkins  to  be  admit- 
ted to  the  seat  now  occupied  by  Hon.  John  Decker,  be  denied. 

All  of  which-  is  respectfully  submitted. 

WIIXIAM  W.  MOSELEY.    ' 

Assembly  Document,  1869,  vol.  10,  No.  144. 

Mr.  Hitchman  moved  that  said  report  be  made  a  special  order 
for  Tuesday  morning,  immediately  after  reading  of  the  Journal, 

Mr.  Speaker  put  the  question,  whether  the  House  would  agree 
to  the  said  motion  of  Mr.  Hitchman,  and  it  was  determined  in  the 
affirmative,  two-thirds  of  all  the  members  present  voting  in  favor 
thereof. 

Assembly  Journal,  1869,  vol.  1,  page  910. 
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Consideration  of  Report  Postponed. 

Assembly  Chamber,  April  13,  1869. 

Mr.  Speaker  announced  the  special  order  being  the  majority  and 
minority  reports  in  the  cast  of  Willett  X.  Ilawkins,  claiming  the 
seat  of  member  of  Assembly,  now  occupied  by  John  Decker. 

Mr.  Hitchman  moved  the  adoption  of  the  minority  report. 

Mr.  Speaker  put  the  question,  whether  the  House  would  agree 
to  said  motion  and  it  was  determined  in  the  negative. 

Ayes,  56;  Noes,  56. 

Mr.  Hitchman  moved  that  the  consideration  of  the  majority 
report  be  postponed  for  one  week: 

Mr.  Speaker  put  the  question,  whether  the  House  would  agree 
to  said  motion  and  it  was  determined  in  the  affirmative. 
A^ssenftbly  Journal,  1848,  pages  1061  to  1067. 

Consideration  of  Reports  Resumed. 

Assembly  Chamber,  April  27,  1869. 

Mr.  Hegeman  rose  to  a  question  of  privilege,  and  moved  that  the 
majority  report  of  the  committee  on  privileges  and  elections,  in  the 
case  of  Willett  N.  Hawkins,  claiming  the  seat  occupied  by  John 
Decker,  be  now  adopted. 

And  upon  that  motion  he  moved  the  previous  question. 

Mr.  Jacobs  raised  the  point  of  order,  that  the  report  could  not 
nov^  be  considered,  except  by  unanimous  consent. 

The  Speaker  decided  the  point  of  order  not  well  taken,  the  re- 
port being  a  privileged  report. 

Mr.  Jacobs  appealfed  from  the  decision  of  the  chair. 

Pending  the  question. 

Oh  motion  of  Mr.  Jacobs,  the  House  took  a  recess  until  four 

o'clock,  p.  M. 

Four  o'cloc^^  f.  m:. 
The  House  again  met. 

The  question  being  upon  the  appeal  of  Mr.  Jacobs  fh)m  llie 

decision  of  the  chair,  the  appeal  was  withdrawn  by  Mr.  Jacobs. 
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The  motion  for  the  previous  question  was  withdrawn  by  Mr. 
Hegeman. 

Mr.  Bums  moved  that  the  coiieidCTation  of  the  report  be  post- 
poned- one  week. 

Mr.  Speaker  put  the  question  whether  the  House  would  agr6e 
\to  the  said  motion,  and'  it  waA  determined  in  the  negative. 

Ayes,  48.     Noes,  58. 

Eepobt  op  Majority  Ai>optbd  —  Willbtt  N.  Hawkins 

Awarded  Seat. 

Mr.  La  Bau  moved  that  said  report  be  adopted,  and-  on  that 
motion  moved  the  previous  question. 

Mr.  Speaker  put  the  question,  "  Shall  the  main  question  be  now 
put? "  and  it  was  determined  in  the  affirmative. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  said  report,  and  it  was  determined  in  the  affliinative. 

Ayeff,  66.     Noes,  4Y. 

WiLLETT  N.  Hawkins  Declared  Duly  Euected. 

Willett  N.  Hawkins  was  then  declared  the  duly  elected  member  of 

Assembly  from  the  county  of  Eiehmond,  and  entitled  to-  the  seat 

now  occupied  by  John  Decker,  who  thereupon  appeared  at  the  bar 

of  the  House,  when  the  constitutional  oath  was  administered  by  the 

•  Speaker. 

Privileges  of  the  Floor  Extended  to  Ms.  DECJ^URb 

]!ifc.  Hegeman  moved  that  the  privileges  of  the  floor  be  extended 
to  Mr.  Decker  during  the  remainder  of  the  session. 

Mtw  Speaker  put  the  question  whether  the  House  would  agtee  to 
said  motion,  and  it  was  determined  in  the  affirmative. 

Assembly  Journal,  1869,  vol.  2j  pages  1578,  1579,  1580  and  1581. 
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Case  of  Wm.  C.  Tones  and  Wm.  W.  Ooodricli. 

Kings  County^  Fifth  Disteict  —  Petition  Pbesented. 

Assembly  Chamber^  January  4,  1870. 
By  Mr.  Alvord. 

Petition  of  Wm.  W.  Goodrich,  for  the  seat  held  by  Wm.  C-* 
Jones  as  member  of  Assembly  from  the  fifth  district,  of  Kings 
county. 

Referred  to  committee  on  privileges  and  elections. 
Assembly  Journal,  1870,  page  11. 

See  page  802,  Assembly  Journal,  1870. 

Report  of  Committee. 

Assembly  Chamber,  April  26,  1870. 

Mr.  Nelson,  from  the  committee  on  privileges  and  elections,  to 
which  was  referred  the  petition  of  W.  W.  Goodrich,  claiming  the 
seat  now  occupied  by  Hon.  Wm.  C.  Jones,  reported  in  writing  and 
adversely  thereto,  as  follows: 

Papers  and  Testimony  in  the  Matter  of  the  Contested  Elec- 
tion Between  William  W.  Goodrich  and  William  C.  Jones, 
IN  the  Fifth  Assembly  District,  Kings  County. 

To  the  House  of  Assembly  of  the  State  of  New  York: 

m 

The  committee  on  privileges  and  elections,  to  which  was  referred 
the  petition  of  Wm.  W.  Goodrich,  claiming  the  seat  now  occupied 
by  Wm.  C.  Jones,  as  representative  from  the  fifth  Assembly  district 
of  Bangs  county,  respectfully  report  that  the  committee  have  . 
heard  the  proofs  and  allegations  of  the  respective  claimants,  and 
the  arguments  of  counsel,  and  the  facts  of  the  case,  as  agreed  upon, 
are  as  follows: 

The  whole  number  of  votes  cast  in  the  fifth  Assembly  district 
was  5,338. 
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Of  which  number  the  Hon.  Wm.  C.  Jones  received 2,674 

And  the  Hon.  Wm.  "VV.  Goodrich  received 2,664: 


Giving  a  majority  to  the  Hon.  Wm.  0.  Jones  of . . . .  10 


as  declared  by  the  board  of  county  canvassers. 

It  is  claimed  on  the  part  of  Mr.  Goodrich,  that  to  make  up  the 
apparent  majority  of  ten  allowed  to  Mr.  Jones  by  the  county  can- 
vassers, there  were  frauds  committed  in  the  thir^  election  district 
of  the  twentieth  ward,  by  which  the  contestant  lost  thirty-four 
votes,  he  having  been  allowed  but  one  hundred  and  (fifty  votes  by 
the  inspectors  of  election  in  that  district,  and  having  since  obtained 
the  affidavits  of  one  hundred  and  eighty-four  voters  in  said  district^ 
who  testify  that  they  cast  their  ballots  for  the  contestant. 

That  upon  a  careful  and  thorough  examination  of  the  affidavit* 
in  the  case  your  committee  have  come  to  the  conclusion  that  a 
large  portion  of  the  affidavits  upon  which  Mr.  Goodrich  rests  his 
claim  are  entirely  unreliable,  and  should  not  be  admitted  as  evi- 
dence. Your  committee  append  the  names  of  the  persons  making 
affidavits  not  sufficiently  explicit  to  be  relied  on. 

1.  Charles  Hall  don't  recollect  for  whom  he  voted  for  Prison 
inspector,  judges.  Comptroller  or  Secretary  of  State,  or  mayor;  and 
recollects  his  vote  on  Assembly  only,  because  of  a  gentleman  com- 
ing to  his  house  and  asking  him  to  sign  an  affidavit. 

2.  J.  B.  Bogart  voted  the  regular  ticket;  voted  for  Governor 
(no  Governor  elected  last  fall). 

3.  William  G.  Williams  don't  know  whom  he  voted  for,  for  any 
State  officer  or  for  mayor. 

4.  Warrington  B.  Williams  don't  know  whom  he  voted  for,  for 
any  State  officer,  for  Governor,  for  lieutenant-Govemof,  for  super- 
visor, for  corporation  counsel,  or  whether  he  voted  for  "  the  Gov- 
ernor's counsel." 

5.  William  Hunter  don't  know  for  whom  he^voted,  for  any  of 
the  State  or  other  offices. 
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6i  Cassius'  Hunter  is  as  positive  that  he  voted  for  Governor  as 
he  i«'  that  he  voted  for  Goodrich. 

7.  Nicholas  Bennett  stated  first  that  he  voted  for  William  C. 
Goodrich^  and  did  not  notice  any  resemblance  between  the  Assem- 
bly tickets. 

8.  John  Bennett  don't  recollect  partionlarly  whether  he  voted 
on  female  sniFrage,  or  for  whom  he  voted  for  Prison'  Inspector, 
Stttte  Treasurer^  Comptroller,  street  commissioner,  or  whether  he 
Totbd  for  th^n  oar  the  mayor  or  aldermen. 

9:  !NFelk>n  Bowland  is  clear  that'  he  voted  for  female  suffrage 
ae(  that  h»  voted  for  Goodlrich. 

lOi  James  Hand  don't  know  whether  he  voted  on  femele  mStagey 
<nr  for  any  State  offieer,  or  for  Comptroller^  or  street  commisriemer, 
and  can't  name  any  other  man  than  Goodrich  on  his  ticket. 

1.  JlEunefl  Oftbom  voted  for  female  suffrage,  and  don't  knew^  one 
name  on  his  ticket  save  Goodrich. 

12*  G.  P.  Grfftaoap  canH  swear  positively  that  he  voted-  few 
<3oedrich. 

13*  Charles  P.  Young  is  positive  that  he  voted  for  Goodrich,-biit 
has  no  recognition  of  the  indorsement. 

14i  John  S*  Young,  don't  recollect  voting  fort  anybody  but 
BLoraoe  Greeley;  don't  recollect  the  indorsement  of  Assembly  ticket, 
nor  wheth^:*  the  ticket  contained  more  than  one  name. 

15.  W.  K.  Marsh  swears  there  were  three  or  four  names  on  the 
l)allot  for  Aasembly. 

16.  A.  F.  Warren  don't  know  a&  he  looked  at  his  ticket,  or  if 
Horace  Greeley's  name  was  on  it,  or  whether  he  voted  for  female 
suffrage. 

17.  John  Olsen  does  not  know  whether  there  was  merer  than 
one  name  on  Goodrich's  ticket,  or  not)  and  eannot  state  whether 
be  ran>  on  the  State  ticket,  and  though  he  remembers  seeing'  the 
name  before  he  voted,  did  not  examine  any  tickets  at  the  poll. 

13.  J«  S.  Gildersleve  did  not  hwve  his  attention  particulfflrly 
called  to  the  Assembly  ticket,  and  only  knows  it  as  on  the  pq)ub- 
lican  series. 
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19.  Johu  A.  Bennett  declared  plumply  that  he  voted  for  Jones. 

20.  Arthur  W.  Foot  examined  his  ticket  very  particularly  with 
regard  to  that  one  vote,  but  "  voted  for  Governor,"  and  could  not 
swear  how  he  voted  for  any  one  other  oflScer  than  Assemblyman. 

21.  Oliver  Oleson  opened  all  his  tickets,  and  voted  for  Gov- 
ernor, for  both  alderman  and  supervisor,  ,and  ^'  to  the  best  oi  his 
recoUectien,"  Wm.  W.  Goodrich  was  in  Goodrich's  ticket. 

22.  Jos.  Fletcher  would  not  say  that  he  read  his  tickets  before 
he  voted. 

.33.  Stephen  Haviland  can't  tell  the  imme  of  the  nuin  he  voted 
for  for  Assembly,  but  J^nows  the  name  of  Goodrich  W4is,  among  the 
tickets, he  voted. 

24.  Thomas  W.  Shaffer  thinks  his  Assembly  ticket  may  have 
been  indorsed,  "For  City  Officers." 

25.  Ambrose  H.  Fletcher,  from  seeing  his  ticket,  could  not 
swear  what  was  in  it. 

26.  James  Shannon  could  not  remember  any  vote  for  the  one 
for  Assembly. 

27.  Charles  Olsen  declared  his  Assembly  ticket  was  indorsed 
"  State." 

28.  Michael  :Bates  don't  remember  anything  about  the  election 
except  that  he  voted  for  Mr.  Goodrich. 

29.  Edwin  T.  Hiscox  did  not  examine  his  ballots. 

30.  Timothy  Connor  did  not  open  his  tickets. 

31.  Henry. Strickland  did  not  open  his  tickets. 

32.  David  Pringle  did  not  open. his  tickets. 

*  

33.  Isaac  Shepard  voted,  "  as  far  as  he  recollects,"  for  Goodrich. 

34.  Theodore  B.  CoUyer  could  not  tell  from  whom  he  received 
his  tickets;  received  them  from  a  number  of  people;  received  both 
republican  and  democratic  tickets. 

35.  Edward  McWood  thinks  he  voted  for  Goodrich;  don't  recol- 
lect his  first  name;  knew  he  voted  for  mayor. 

36.  Richard  William  can't  tell  a  single  officer  for  whom  he 
voted;  thinks  that  he  voted  for  alderman  (none  running). 
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37.  William  Parsons  voted  for  register  (none  running);  may 
have  voted  for  female  suffrage. 

88.  Alexander  McDonald  can't  say  that  he  looked  at  more  than 
one  ticket. 

39.  John  McMalty  did  not  look  at  the  ticket  he  voted. 

A  number  of  others  indicate  by  their  rambling  replies,  upon  the 
cross-examination,  that  they  did  not  know  for  whom  they  voted, 
depending  entirely  upon  the  person  from  whom  they  received  their 
tickets  for  their  correctness.  The  evidence  taken  before  the  com- 
mittee, and  which  is  annexed  to  their  report,  shows  that  nearly  every 
republican  who  distributed  tickets  at  this  district  used  no  Goodrich 
tickets,  but  worked  the  whole  day  against  hira,  and  in  the  bunches 
of  republican  tickets  placed  the  Jones  ticket,  for  Assembly.  This 
would  satisfactorily  account  for  a  greater  discrepancy  than  is  indi- 
cated  by  the  returns. 

Tour  committee,  therefore,  find  the  character  of  the  affidavits  as 
not  sufficiently  reliable  to  impeach  the  returns  as  made  by  the  in- 
spectors of  election,  and  that  they  therefore  regard  the  claim  of  Mr. 

Goodrich  as  utterly  unfounded. 

JAMES  M.  NELSON. 

W.  G.  BERGEN. 

OWEN  CAVANAGH. 

JOHN  DECKER. 

Resolvedj  That  Hon.  William  C.  Jones,  the  sitting  member,  is 
the  lawfully  elected  representative  from  the  fifth  Assembly  dis- 
trict of  Kings  county,  and  that  he  is  entitled  to  retain  his  heat  in 
the  Assembly  as  such  representative. 

Evidence  Taken  Before  Committee  and  Kefebred  to  on 

Page  Four  of  Report. 

The  Gk)odrich-Jones  case  had  its  final  hearing  this  afternoon. 
The  room  was  small,  crowded  and  infernally  hot.  I  append  a  fuU 
report  of  the  verbal  testimony.  The  written  correspondence  was 
some  three  hundred  pages,  and  is,  I  believe,  fairly  represented  by 
the  abstract  I  sent  you  yesterday  as  the  probable  line  of  the  sitting 
member's  defense. 
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William  H.  Barker,  being  sworn,  testified  that  he  was  a  republi- 
can; that  he  was  near  the  polling  place  in  the  third  election  dis- 
trict of  the  twentieth  ward  on  the  day  of  the  election  last  fall,  and 
tributed  several  State  republican  tickets  with  Mr.  Jones'  name  in- 
stead of  Mr.  Goodrich's  name;  that  the  persons  who  used  these 
tickets  to  vote  with  did  not  know  they  were  voting  for  Mr.  Jones. 

Mr.  O.  T.  Cook  sworn,  testified:  I  was  one  of  the  canvassers  in 
the  third  election  district  of  the  twentieth  ward  of  Kings  county  at 
the  last  election;  in  counting  the  Assembly  votes  I  called  them  off 
one  by  one,  and  passed  them  over  to  Mr.  Keid,  the  other  canvasser, 
whose  duty  it  was  to  see  that  my  call  was  accurate;  I  believe  that 
Mr.  Jones  received  the  most  votes,  but  I  cannot  recall  the  numbers; 
I  called  off  the  names  in  all  respects  accurately  and  truthfully; 
there  were  two  policemen  in  the  room  about  four  feet  from  me  and 
some  citizens  who  w^ere  about  ten  feet  off;  I,  of  course,  watched 
the  canvass,  and  I  saw  no  effort  at  miscounting,  or  anything  that 
excited  my  suspicions;  my  politics  are  "  betwixt  and  between;"  I 
voted  half  and  half  in  that  election;  I  voted  for  three  republicans 
and  the  balance  democrats;  I  am  a  painter  by  trade,  in  business  for 
myself;  I  lived  at  the  time  of  the  last  election  at  71  Hamilton 
street;  Mr.  Jones  lived  at  109  Hamilton  street;  I  have  not  boarded 
with  him  before  or  since  the  election,  nor  has  he  paid  iwy  board;  I 
have  worked  in  the  navy  yard. 

Alexander  Cashow,  sworn,  testified  that  he  had  been  present 
on  the  third  election  district  above  mentioned,  and  took  a  part 
in  distributing  republican  tickets;  that  the  tickets  which  he  dis- 
tributed contained  the  republican  series  of  names,  except  that  Mr. 
Jones'  name  was  inserted  for  Mr.  Goodrich's;  that  when  persons 
asked  for  republican  tickets,  he  gave  them  these  tickets  with 
Jones'  name  in;  that  some  of  these  persons  would  take  these  tickets 
and  vote  with  them  without  examining  them. 

Wm.  C.  Kingsley,  sworn,  testified  that  he  had  known  Mr.  Isaac 
Heid,  one  of  the  canvassers  at  the  election  in  question,  and  that 
said  Eeid  was  a  very  intelligent  and  talented  young  man,  and  of  an 
excellent  character;  that  he  saw  Mr.  Reid  a  few  days  before  his 
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dfiath,  a  month  or  two  after  the  election,  and  that  he  (Beid)  had 

9 

said  that,  so  far  as  he  knew,  everything  pertaining  to  the  count- 
ing of  these  votes  was  entirely  correct,  and  that  if  anything  wrong 
had  been  done. he  was  not  aware  of  it. 

G.  W.  Keid,  father  of  the  Mr.  Beid,  canvasser,  referred  to  by 
the  last  witness,  being  sworn,  said :  My  son  was  ill  from  the  time 
of  his  mother's  death;  so  ill  that  he  was  hardly  fit  to  act  on  ihe 
day  of  election;  he  came  home  early  in  the  morning  from  the 
polls  and  was  very  ill;  that  evening  I  heard  of  the  charge  of  frauds 
and  I  went  up  to  my  aon's  bed  and  said,  ^^  My  son,  I  want  you  to 
tell  me,  your  father,  if  you  had  any  connection  with  this  affair, 
or  if  you  know  anything  about  it."  He  «dd,  "  Father  I  had  no 
connection  with  it,  I  never  heard  anything  about  it;  I  never  saw 
anything  wrong."  He  died  on  the  16th  of  December;  I  had  fre- 
quent conversations  with  him  about  it;  I  kept  from  him  the  knowl- 
e<^e  of  the  letter  Mr.  Goodrich  had  written,  but  some  of  the 
neighbors  kindly  sent  it  to  him;  the  interview  with  Kingsley  was 
on  Saturday;  he  died  on  Wednesday;  he  said  to  Mr.  K.  that  he 
did  not  count  the  votes,  that  they  were  counted  by  Cook. 

John  Fitzpatrick,  a  very  deaf  and  ruddy  Irishman,  testified  that 
he  went  to  serve  Jones.  He  got  fifteen  slips  and  put  them  on  top 
of  Goodrich's  name.  When  the  people  came  to  him  for  tickets  he 
gave  them  these.  They  took  them  and  voted  them.  I  thought 
they'd  look  at  'em,  but  it  seems  they  did  not. 

The  counsel  for  Mr.  Jones,  Mr.  De  Witt,  summed  up,  and  was 
followed  by  Mr.  Goodrich.  The  principal  points,  made  by  him 
were  the  presumption  of  fraud  in  the  third  district,  on  account 
of  a  great  discrepancy  in  his  vote  as  compared  with  other  districts; 
the  general  system  of  fraud  practiced  in  Brooklyn;  and  the  fact 
that  all  votes  over  one  hundred  and  fifty,  counted  two  each  for 
him,  requiring  only  one  hundred  and  fifty-six  to  elect  him,  a  point 
perfectly  sound. 
For  testimony  and  documents,  see  Assembly  document,  vol.  11, 

18T0,  pages  7-113. 
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Case  of  Anson  S.  Wood  and  E.  N.  Thomas. 

Wayne  County,  First  District  —  Petition  Presented. 

Assembly  Chamber,  January  4,  1870. 

•  Mr,  Jacobs  presented  the  petition  of  E.  N.  Thomas,  for  the  seat 
held  by  Anson  S.  Wood,  as  member  from  the  first  district  of 
Wayne  county,  which  was  referred  to  the  committee  on  privileges 
and  elections. 

Assembly  Journal,  1870,  page  11.    See  also,  page  222. 

Report  of  Committee  —  In  Favor  of  Mr.  Wood. 

Assembly  Chamber,   March  31,  1870. 

Mr.  Nelson,  from  the  committee  on  privileges  and  elections,  to 
which  was  referred  the  case  of  the  seat  of  Anson  S.  Wood,  con- 
tested by  E.  N".  Thomas,  against  the  said  contestant,  as  follows : 

Report  of  the  Committee  on  Privileges  and  Elections  in 
Case  of  Contested  Seat  of  Hon.  Anson  S.  Wood. 

To  the  House  of  Assembly  of  the  State  of  New  York: 

The  committee  on  privileges  and  elections,  to  which  was  re- 
ferred the  petition  of  Eran  N.  Thomas,  claiming  the  seat  now  oc- 
cupied by  Anson  S.  Wood,  as  representative  of  the  first  Assembly 
district  of  Wayne  county,  respectfully  report,  that  the  committee 
have  heard  the  proofs  and  allegations  of  the  respective  claimants, 
and  the  arguments  of  counsel,  and  that  the  facts  of  the  case  as 
agreed  upon,  are  as  follows: 

The  whole  number  of  votes  cast  in  that  Assembly  district 

was 4,766 

Of  which  Mr.  Wood  received 2,400 

And  Mr.  Thomas  received 2,366 

Majority  for  Wood 34 

35 
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Prior  to  September  7th,  1869,  the  town  of  Butler,  in  snob  As- 
semblv  district,  constituted  one  election  district.  On  that  dav  tHe 
town  officers  divided  the  town  into  two  election  districts,  ntrra- 
bered  "  one  "  and  "  two."  One  district  included  part  of  the  vil- 
lage  of  Wolcott. 

At  the  last  election  a  jwU  was  opened  with  inspectors  regularlv 
pointed  in  each  of  the  two  districts. 

The  whole  number  of  votes  cast  in  the  town  of  Butler, 
was  three  hundred  and  sixty-six.  In  the  first  election 
district  two  himdred  and  twelve  votes  were  cast,  of  which 
Mr.  Wood  received 176 

And  Mr.  Thomas 34 


In  the  second  election  district  one  hundred  and  fifty-four 

votes  were  cast,  of  w^hich  Mr.  Wood  received 66 

And  Mr.  Thomas 88 


Majority  in  the  town  for  Wood 120 


It  is  claimed  on  behalf  of  Mr.  Thomas,  that  the  statute  directs 
that  when  an  election  district  shall  be  divided,  the  division  shall 
not  take  effect  till  after  the  next  general  election;  and  it  is 
claimed,  therefore,  that  inasmuch  as  the  people  of  the  town  of 
Butler  ought  all  to  have  voted  in  a  single  district  instead  of  hav- 
ing voted  in  two  districts,  all  the  votes  of  the  town  of  Butler  ought 
to  be  rejected. 

Thus,  the  only  question  presented  in  this  case  is  one  of  law, 
viz. :  Whether  a  mistake  in  the  town  officers  as  to  the  time  when 
an  order  dividing  the  district  legally  made  and  filed  s];tall  take 
effect,  shall  disfranchise  all  the  people  of  the  town. 

Your  committee  regard  the  law  of  this  State  on  this  question 
as  definitely  settled  by  its  highest  judicial  tribunal,  in  the  case 
of  The  People  r.  Cooke,  reported  in  4  Selden's  Keports,  67.     It 
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• 

^as  there  decided  that  no  mere  irregularity  on  the  part  of  the 
town  officers  can  be  allowed  to  vitiate  an  election,  or  to  disfran- 
<shi8e  the  voters,  where  such  irr^ularity  has  not  defrauded  a 
legal  voter  of  his  right  to  vote,  or  admitted  a  disqualified  person 
to  vote;  and  where  it  casts  no  uncertainty  on  the  result,  and  has 
not  been  caused  by  the  agency  of  a  party  seeking  to  derive  a 
•benefit  under  it. 

This  rule  of  law,  so  just  in  itself,  and  so  w^U  adapted  to  secure 
a  fair  expression  of  the  popular  will,  your  committee  regard  as 
•decisive  in  this  case. 

The  people  of  the  town  of  Butler  have  had  the  most  full  and 
free  opportunity  to  exercise  their  rights  as  voters,  and  they  are 
well  satisfied  with  the  result.  There  is  no  pretense  of  fraud  or 
injustice,  nor  even  of  design.  There  is  no  claim  that  any  lawful 
vote  was  rejected,  or  that  any  illegal  vote  was  received.  All 
the  votes  cast  were  those  of  lawful  and  qualified  voters;  and  the 
simple  question  is  whether  we  shall  disfranchise  three  hundred 
and  sixty-six  lawful  voters,  who  have  enjoyed  the  best  possible 
opportunity  of  exercising  the  elective  franchise. 

Tour  committee  have  no  hesitation  as  to  their  duty  in  this 
question.  They  regard  the  claim  made  by  Mr.  Thomas  as  en- 
tirely  without  foundation  or  right,  and  they  think  the  prayer 
of  the  petitioner  should  be  denied. 

JAMES  M.  NELSOK 
"W.  G.  BERGEK 
WM.  T.  REMER 
LYMAN  OATMAN. 

Assembly  document,  1870,  vol.  10,  No.  171. 

Which  was  laid  on  the  table  and  ordered  printed. 

In  connection  therewith  Mr.  Nelson  offered  for  the  considera- 
tion of  the  House  a  resolution  in  the  words  following,-  to  wit : 

Resolved^  That  Anson  S.  Wood,  the  sitting  member,  is  the  law- 
fully elected  representative  from  the  first  Assembly  district  of 
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Wayne  county,,  and  that  he  is  entitled  to  retain  his  seat  in  the 
Assembly  as  such  representative. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  said  resolution,  and  it  was  determined  in  the  aflSrmative. 

Ayes,  91.     Noes,  none. 

Assembly  Journal,  1870,  vol.  1,  page  801. 


Case  of  William  D.  Kurphy  and  Stephen  Springstead. 

First  Disteict,  Albany  County  —  Petition  of  Stephen 

Springstead  Presented. 

Assembly  Chamber,  January  11,  1870. 

Mr.  Alvord  presented  the  memorial  of  Stephen  Springstead,  claim- 
ing the  seat  awarded  by  the  canvassers  to  William  D.  Murphy, 
as  a  member  from  the  first  district  of  Albany  county,  which  was 
referred  to  the  committee  on  privileges  and  elections. 

Assembly  Journal,  1870,  vol.  1,  page,  62;  see  also  page  222. 

Report  of  Committee  —  Mr.  Murphy  Retains  His  Seat. 

Assembly  Chamber,  March  21,  1870. 

Mr.  Nelson,  from  the  committee  on  privileges  and  elections,  sub- 
mitted a  report,  in  writing,  upon  the  case  of  the  contested  seat  of 
Hon.  W.  D.  Murphy,  sitting  member  from  the  first  Assembly  dis- 
trict of  Albany  county,  and  that  he  is  entitled  to  retain  his  seat  as 
such  representative. 

Report  of  Committee  on  Privileges  and  Elections  in  Case 
OF  Contested  Seat  of  William  D.  Murphy. 

To  the  House  of  Assembly  of  the  State  of  New  York: 

The  committee  on  privileges  and  elections,  to  which  was  referred 
the  petition  of  Stephen  Springstead,  claiming  the  seat  now  occupied 
by  William  D.  Murphy,  as  representative  of  the  first  Assembly 
district  of  Albany  county,  respectfully  report,  that  the  committee 
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bave  heard  the  proofs  and  allegations  of  the  respective  claimants, 
and  the  arguments  of  counsel,  and  that  the  facts  of  the  case  as 
agreed  upon  as  as  follows: 

The  whole  number  of  votes  cast  in  that  Assembly  district,  was 
five  thousand  three  hundred  and  forty. 

Murphy  received 2,679 

Springstead  received 2,661 

Murphy's  majority 18 

As  canvassed  by  the  county  canvassers. 

It  is  claimed,  on  behalf  of  Mr.  Springstead,  that  the  returns  in 
three  of  the  election  districts  were  changed,  to  wit: 

The  first  of  Eensselaerville  from  one  hundred  and  eleven  for 
Springstead,  and  one  hundred  and  seventy  for  Murphy,  to  one  hun- 
dred and  ten  for  Springstead,  and  one  hundred  and  seventy  for  Mur- 

The  proof  shows  that  Frederick  Luteman  offered  his  vote  and 
was  challenged,  and  his  Assembly  ticket  was  put  in  the  box  by  the 
inspector  before  the  inspector  understood  that  Luteman  was  chal- 
lenged. It  was  a  Springstead  ticket,  Luteman  would  not  swear  in 
his  vote,  admitted  he  was  an  alien  and  no  voter,  and  this  ticket 
was  one  of  the  original  one  hundred  and  eleven  for  Springstead 
which  was  afterward  changed  to  one  hundred  and  ten. 

In  the  third  election  district  of  Eensselaerville,  a  man  by  the 
name  of  David  Whitbeck  gave  his  ticket  to  one  inspector,  who 
gave  the  Assembly  ticket,  and  three  others,  to  one  of  the  other  in- 
spectors, who  mistook  them  for  the  tickets  of  a  Mr.  Bouten,  and 
deposited  the  State  ticket  and  the  Assembly  ticket  in  their  re- 
spective boxes,  when  his  attention  was  called  to  the  voter  being 
Whitbeck.  He,  the  inspector,  Alexander  Mackey,  challenged 
Whitbeck,  on  the  ground  that  he  was  a  non-resident  Whitbeck 
would  not  swear  in  his  vote,  bat  admitted  that  he  was  a  non-resi- 
dent, and  no  voter.    His  ballot  for  Assembly  was  in  the  box,  and 
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was  not  checked  on  the  poll  list  as  having  voted  the  Assembly^ 
ticket. 

It  was  a  Springstead  ballot.  This  caused  the  ballots  in  the  box 
to  exceed  the  poll  list  one  in  number  when  the  inspector  came  to 
canvass  the  votes,  and  they  drew  one  ballot  from,  the  box,  which 
was  a  Murphy  ballot,  instead  of  taking  one  from  Mr.  Springstead, 
for  the  vote  or  ballot  of  Whitbeck,  and  in  this  way  caused  the  poll 
list  and  votes  to  agree,  which,  in  this  way,  gave  Springstead . .  45 
Murphy , 98 


The  return  in  this  district  was  (Ranged  from  Springstead  f orty-^ 
five  and  Murphy  ninety-eight,  to  Springstead  forty-five  and  Mur- 
phy ninety-nine.  When,  if  the  Whitbeck  ticket  had  been  deducted 
from  Mr.  Springstead's  number,  it  would  have  left  him  forty-five 
votes,  and  if  Mr.  Murphy's  ticket  had  not  been  drawn,  he  would 
have  had  ninety-nine,  making  the  whole  number,  one  hundred  and 
&»ty-th»ee. 

There  can  be  no  objection  to  allow  to  Mr.  Murphy  Uie  number 
of  votes  thus  cast  for  him  in  the  first  district  of  Rensselaerville,  and 
tin  third  district  of  Eensselaerville. 

The  evidence  of  the  contestant  shows  that  in  the  first  district  of 
Eensselaerville,  Murphy  received  one  hundred  and  seventy  and 
Springstead  one  hundred  and  ten,  and  in  the  third  district  of  Eens- 
selaerville, Murphy  ninety-nine  and  Springstead  forty-four. 

In  this  third  district  of  Eensselaerville,  two  of  the  men  who 
A'oted  for  Springstead,  to  wit,  Eugene  Campbell  and  Franklin  Tan- 
ner, wer§  not  legal  voters,  but  were  non-residents;  this  is  clearly 
proved  by  the  contestant's  witness;  this  would  leave  the  whole  num- 
ber of  votes  for  Murphy,  therefore 2,67^ 

And  Springstead 2,65S 

Leaving  a  majority  for  Murphy,  thus  far,  of 21 
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It  is  claimed  by  tho  contestant  that  in  the  first  election  district 
of  Berne,  the  returns  were  foiled  or  changed  from  Mr.  Murphy 
one  hundred  and  thirty-four  and  Mr.  Springstead  sixty-seven,  to  one 
hunded  and  forty-four  for  Mr.  Murphy  &d  fifty-seven  for  Mr. 
Springstead,  making  a  difference  of  twenty  votes  for  Mr.  Spring- 
stead  ;  even  were  this  so  (which  the  contestant  has  failed  to  estab- 
lish by  proof),  then,  in  that  even.  Murphy  would  have  one  ma- 
jority over  Mr.  Springstead  in  their  Assembly  district. 

Your  committee  have  no  hesitation  as  to  their  duty  in  this  case ; 
they  regard  the  claim  made  by  Mr.  Springstead,  as  entirely  with- 
out foundation  or  right,  and  they  think  that  the  prayer  of  the  peti- 
tioner shQuld  be  denied. 

JAMES  M.  NELSON. 

W.  G.  BERGEN. 
JOHN  DECKER 
OWEN  OAVANAGH. 

Assembly  Documents,  1870,  vol.  10,  No.  170. 

See  papers  and  testimony.  Assembly  Documents,  1870,  vol.  3, 
No.  64,  pages  1  to  48  inclusive. 

Which  was  laid  on  the  table,  and  ordered  printed. 

In  connection  therewith,  Mr.  Nelson  offered  for  the  considera- 
tion of  the  House  a  resolution  in  the  words  following,  to  wit: 

Resolved,  That  William  D.  Murphy,  the  sitting  member,  is  law- 
«f uUy  elected  representative  from  the  first  district  of  Albany  county, 
and  that  he  is  entitled  to  retain  his  seat  in  the  Assembly  as  such 
representative. 

Resolution  Agreed  to. 

The  Speaker  put  the  question  whether  the  House  would  agree  to 
•?aid  resolution,  and  it  was  determined  in  the  affirmative. 

Mr.  Oatman  rose  in  his  place  and  wished  to  have  entered  upon 
the  journal  the  dissent  of  Mr.  Remer  and  himself  from  the  conclu- 
sions of  the  majority  of  said  committee. 

Assembly  Journal,  1870,  vol.  1,  page  802. 
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Case  of  Edward  B.  Lawrence  and  Howard  C.  Cady. 

Second  District,  Westchester  County  —  Petition  of 

Howard  C.  Cady  Presented. 

Assembly  Chamber,  January  12,  1870. 

Mr.  Husted  presented  the  petition  of  Howard  C.  Cady,  for  his 
seat  as  member  of  Assembly  for  the  second  district  of  Westchester 
county,  in  place  of  Edward  D.  Lawrence. 

Which  was  referred  to  the  committee  on  privileges  and  elec- 
tions. 

Assembly  Journal,  1870,  vol.  1,  page  62.    See  page  222. 

Report  of  Committee  —  Edward  D.  Lawrence  Retains  His 

Seat. 

Assembly  Chamber,  Ayril  2,  1870. 

Mr.  Nelson,  from  the  committee  on  privileges  and  elections,  sub- 
mitted the  following  report: 

The  committee  on  privileges  and  elections,  to  which  was  referred 
the  petition  of  Mr.  Howard  C.  Cady,  claiming  the  seat  now  oc- 
cupied by  Edward  D.  Lawrence  as  representative  from  the  second 
Assembly  district  of  Westchester  county,  respectfully  report: 

That  the  committee  have  heard  the  proofs  and  allegations  of  the 
respective  claimants,  and  the  arguments  of  counsel,  and  the  facts  of 
the  case,  as  agreed  upon,  are  as  follows:  * 

The  whole  number  of  votes  cast  in  the  second  Assembly  district 
was  four  thousand  eight  hundred  and  thirty-one,  of  which  Hon. 
Edward  D.  Lawrence  received  two  thousand  four  hundred  and 
twenty-four;  Hon.  Howard  C.  Cady  received  two  thousand  four 
hundred  and  seven;  majority  for  Lawrence,  sex'enteen,  as  declared 
by  the  county  canvassers. 

It  is  claimed,  on  the  part  of  Mr.  Cady,  that  to  make  up  the  two 
thousand  four  hundred  and.  twenty-four  votes  allowed  to  Mr.  Law- 
rence, there  was  given  by  the  county  canvassers  to  Edward  D.  Law- 
rence, in  the  third  district  of  the  town  of  INTorth  Castle,  twenty-four 
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written  ballots  bearing  the  name  of  William  Edgar  Lawrence,  the 
said  William  Edgar  Lawrence  at  the  same  election  running  for 
Assembly  in  the  district  adjoining  that  in  which  the  sitting  member 
was  running. 

Your  committee  called  before  them  the  president  of  the  board  of 
county  canvassers,  who  testified  that  at  the  meeting  of  the  board,  at 
which  the  canvass  was  made,  the  votes  cast  for  William  Edgar 
Lawrence  were  allowed  to  Edward  D.  Lawrence,  upon  proof  pre- 
sented to  them  that  these  ballots  were  intended  for  Edward  D.  Law- 
rence, the  democratic  candidate  in  the  second  Assembly  district, 
the  mistake  having  been  explained  by  the  gentleman  who  wrote 
the  ballots  as  arising  from  the  similarity  of  names  having  confused 
him  during  the  excitement  of  the  time,  but  he  positively  testified 
that  he  intended  to  vmte,  and  supposed  that  he  had  correctly  writ- 
ten the  name  of  the  sitting  member. 

Upon  all  the  facts  presented  to  your  committee,  they  have  come 
to  the  conclusion,  that  although  by  strict  legal  rules  it  may  have 
been  improper  to  have  allowed  the  twenty-four  ballots  as  mentioned 
above,  still  your  committee  have  decided  that  the  intention  of  the 
parties  casting  the  votes  should  be  considered,  and  as  the  evidence 
is  overwhelming  that  they  intended  to  vote  for  the  sitting  member, 
and  as  the  contestant  admits  that  he  has  no  doubts  that  the  ballots 
were  intended  to  be  for  Edward  D.  Lawrence,  they  have  concluded 
to  report  in  favor  of  the  sitting  member,  and  as  against  the  con- 
testant. 

Resolved,  That  Edward  D.  Lawrence,  the  sitting  member,  is  law- 
fully elected  representative  from  the  second  Assembly  district  of 
Westchester  county,  and  that  he  is  entitled  to  retain  his  seat  in  the 

Assembly  as  such  representative. 

JAS.  M.  NELSON. 

JOHN  DECKER 

W.  G.  BERGEN. 

WM.  J.  KEMER 

OWEN  CAVANAGH. 

LYMAN  WATERMAN. 
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Mr,  Speaker  put  the  question  whethjer  the  House  would  agree  to 
said  report,  and  it  was  determined  in  the  affirmative. 

Assembly  Journal,  1870,  vol.  2,  pages  1428  and  1429. 

For  paper  and  affidavits  see  Assembly  Documents,  1870,  No.  82. 


Case  of  J.  Thomas  Davis  and  F.  S.  Fairoluld. 

Thied  District,  Ren^elaer  County  —  Petition  of  Mb. 

Faibchild  Presented. 

Assembly  Chamber,  Janxuiry  12,  1870. 

Mr.  Flagg  presented  the  petition  of  F.  S.  Fairehild,  for  the  seat 
held  by  J.  Thomas  Davis,  as  member  from  the  third  district  of 
Rensselaer  county,  which  was  referred  to  the  committee  on 
privileges  and  election. 

Assembly  Journal,  1870,  vol.  1,  page  11;  see  page  222. 

Mr.  Davis  Awarded  the  Seat, 

Assembly  Chamber,  April  20,  1870. 

Mr.  Nelson,  from  the  comanittee  on  privileges  and  elections^ 
oflFered  the  following  resolution : 

Resolvedy  That  J.  Thomas  Davis,  the  atting  member,  is  the  law- 
fully elected  representative  from  the  third  Assembly  district  of 
Rensselaer  county,  and  he  is  entitled  to  retain  his  seat  in  the  Assem- 
bly as  such  representative. 

Mr.  Speaker  put  the  question,  whether  the  House  would  agree 
to  said  resolution,  and  it  was  determined  in  the  affirmative. 
Assembly  Journal,  1870,  vol.  2,  page  1429. 


Case  of  John  Carey  and  Horatio  N.  Twombly. 

Seventh  District,  County  of  New  York  —  Petition  of 

Horatio  N".  Twombly  Presented. 

Assembly  Chamber,  Albany,  January  3,  1871. 

Mr.  Gleason  presented  the  petition  of  Horatio  N.  Twombly,  con- 
testant for  the  seat  as  member  of  Assembly  for  tlie  seventh  district 
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in  the  coxmty  of  New  York,  wbich  was  read  and  referred  to  the 
committee  on  privileges  and  elections,  when  appointed. 

Assembly  Journal,  1871,  vol.  1,  page  30. 

January  13,  1871. 

Mr.  Goodrich  offered  for  the  consideration  of  the  House  a  reso» 
lution  in  the  words  following,  to  wit: 

Resolved,  That  the  committee  on  privileges  and  elections  be  di- 
rected to  report  to  the  House  on  or  before  the  26th  of  January,  in- 
stant, upon  the  matter  of  the  claim  of  Mr.  Horatio  N.  Twombly  fa 
the  seat  now  occupied  by  the  Hon.  John  Carey,  of  New  York. 

Said  resolution  giving  rise  to  debate. 

Ordered,  That  the  same  be  laid  on  the  table. 

Assembly  Journal,  1871,  vol.  1,  page  69. 

In  Assembly,  January  27,  1871. 

Mr.  Goodrich  offered  for  the  consideration  of  the  House,  a  reso- 
lution in  the  words  following,  to  wit: 

Resolved,  That  the  committee  on  privileges  and  elections  be  di- 
rected to  make  their  report,  on  the  clain  of  Horatio  N.  Twombly, 
to  the  seat  now  occupied  by  the  Hon.  John  Carey,  with  the  evidence 
on  Tuesday,  January  Slst,  that  the  report  be  printed  and  made  the 
special  order  for  February  1st,  immediately  after  the  reading  of  the 
Journal.  I 

Said  resolution  giving  rise  to  debate, 

Ordered,  That  the  same  be  laid  on  the  table. 

Assembly  Journal,  1871,  vol.  1,  page  143. 

Eepobt  of  Committee,  Majority  in  Favor  of  John  Carey^ 

Mr.  Murphy,  from  the  majority  of  the  committee  on  privilege* 
and  elections,  to  which  was  referred  the  petition  of  Horatio  N. 
Twombly,  praying  that  the  seat  occupied  by  Hon.  John  Carey,  of 
the  seventh  Assembly  district  of  the  county  of  New  York,  be 
awarded  to  him,  submitted  a  report  in  the  words  following,  to  wit: 
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The  committee  on  privileges  and  elections,  to  whom  was  referred 
the  petition  of  Horatio  N.  Twombly,  to  be  admitted  to  the  seat  now 
held  by  John  Carey  of  the  seventh  Assembly  district  of  the  county 
of  New  York,  which  petition  bears  date  January  3,  1871,  respect- 
fully report,  that  the  seventh  Assembly  district  of  the  county  of 
New  York,  is  composed  of  the  first,  second,  third^  fourth,  fifth, 
sixth,  eighth,  ninth,  tenth,  eleventh,  twelfth  and  thirteenth  election 
districts  of  the  Fifteenth  ward  of  said  city;  the  nineteenth  and 
twentieth  election  district  of  the  ninth  ward  of  said  city,  and  the 
■eighteenth  election  district  of  the  sixteenth  ward  of  said  city;  that 
the  election  for  member  of  Assembly  for  said  district  was  held  on 
the  eighth  day  of  November,  1870,  that  the  whole  number  of  votes 
■cast  for  member  of  Assembly  at  this  election  was  four  thousand 
four  hundred  and  ninety-six,  of  which  the  petitioner  claims  to  have 
received  two  thousand  two  hundred  and  twenty-two,  and  of  which 
the  petitioner  claims  that  John  Carey  received  two  thousand  two 
hundred  and  four,  of  which  Howard  Marsten  received  ten,  of  which 
there  was  for  blank  one,  and  of  which  there  were  scattering  fifty- 
nine. 

The  petitioner  claims  by  his  said  petition  to  have  been  elected  by 
eighteen  votes  more  than  were  cast  for  any  other  candiidate  for  said 
office  of  member  of  Assembly. 

To  the  petition  of  the  contestant  the  sitting  member  interposed  a 
general  denial.  The  testimony  and  proceedings  taken  and  had  Be- 
fore a  committee  on  protest  of  the  board  of  county  canvassers  of  the 
<50unty  of  New  York,  appointed  by  said  board  to  investigate  the 
protest  of  John  Carey  against  the  counting  of  the  poll  of  the  twen- 
tieth district  of  the  ninth  ward,  the  eighteenth  district  of  the  six- 
teenth ward,  and  nineteen  ballots  cast  for  Horatio  N.  Twombly, 
which  did  not  have  on  their  face  the  number  of  the  Assembly  dis- 
trict, was  admitted  by  contestant  and  sitting  member,  and  agreed 
by  them  to  be  considered  by  your  committee  as  evidence  in  these 
proceedings  with  the  same  force  and  effect  as  if  the  witnesses  had 
been  examined  orally  by  this  committee.     A  certified  transcript  of 
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the  canvass  by  the  county  canvassers  of  the  county  of  Xew  York 
was  put  in  evidence  by  the  contestant,  and  which  may  be  found  at 
page  eighty-nine  of  the  printed  evidence. 

Thereupon  it  was  suggested  by  the  counsel  for  the  sitting  member 
that  the  contestant  having  made  the  certificate  of  the  county 
canvass  his  evidence,  he  was  bound  by  it,  and  as  that  showed 
upon  its  face  that  Carey  was  elected,  the  contestant  should  not 
be  allowed  to  produce  evidence  which  contradicted  the  record 
put  in  by  himself.  This  view  is  fully  sustained  by  the  case  of 
Stephen  Baker  against  Lewis  H.  Gregory,  who  held  the  certificate 
of  election  from  the  board  of  county  canvassers  of  Putnam 
county  as  the  representative  of  that  county,  decided  in  1867, 
when  the  Assembly  was  largely  republican,  as  in  that  case  the 
majority  of  the  committee  on  privileges  and  elections,  on  the 
production  of  the  returns  of  the  board  of  county  canvassers  al- 
lowed no  evidence  to  be  given,  but  changed  the  vote  as  returned 
by  the  county  canvassers,  and  reported  a  resolution  admitting 
the  contestant,  who  was  of  the  same  politics  as  the  majority  of 
the  House  that  year,  notwithstanding  the  sitting  member  offered 
to  prove  that  four  of  the  votes  allowed  by  the  committee  of  this 
House  for  Baker  had  been  counted  for  him  in  the  election  re- 
turns. 

Your  committee,  desirous  of  giving  the  contestant  in  the 
present  case  the  utmost  latitude,  declined  to  take  the  view  sug- 
gested by  the  counsel  for  the  sitting  member,  and  allowed  the 
contestant  to  produce  such  oral  testimony  before  your  commit- 
tee as  he  desired. 

The  only  questions  at  issue  before  the  committee  were  as  to 
the  returns  of  the  twentieth  district  of  the  ninth  ward,  and  the 
eighteenth  district  of  the  sixteenth  ward.  The  irregularities  al- 
leged in  respect  to  the  twentieth  district  of  the  ninth  ward  were : 
1.  That  during,  or  immediately  prior  to  the  canvass  of  the  vote 
for  member  of  Assembly,  in  said  district,  two  inspectors  of  elec- 
tion absented  themselves  from  the  polling  place,  and  continued 
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absent  for  the  space  of  from  ten  to  fifteen  minutes,  and  thereby 
caused  an  adjournment  or  recess  of  said  board  of  inspector,  con- 
trary to  the  provisions  of  section  13,  chapter  138,  of  the  Laws 
of  1870.  2.  That  ballots  were  irregularly  counted.  3.  That 
one  or  more  ballots  or  tickets  known  and  indorsed  as  "  An  act 
in  relation  to  the  canal  and  general  fund  debts,"  were  counted  by 
the  inspectors  of  election  of  said  district  as  Assembly  ballots,  and 
credited  to  the  contestants. 

In  respect  to  these  irregularities,  first  presented  to  the  said 
committee  on  protest,  and  also  to  this  committee,  your  oommit- 
tee  respectfully  represent  that  while  they  are  in  contraventKm  of 
the  statute  of  1870,  and  by  a  strict  construction  of  said  statute, 
perhaps  could  be  rejected,  yet  as  their  irregularity  arose  more 
from  inattention  than  any  apparent  design  to  produce  fraud  in 
the  canvass  of  the  votes,  your  committee  is  of  the  opinion  that 
the  poll  of  said  twentieth  district  of  the  ninth  ward  should  be 
admitted,  which  is  as  follows : 

For  the  contestant 181  votes. 

For  the  sitting  member 114      " 

giving  a  majority,  in  said  district,  for  the  contestant,  of  sixty- 
seven  votes. 

The  irregularity  urged  before  the  committee  on  protest  of  the 
board  of  canvassers  (see  afiidavit  of  Patrick  Reid,  at  page  eight; 
affidavit  of  James  F.  Kelly,  page  four;  and  affidavit  of  Richard 
Kenehan,  page  five  of  printed  testimony),  and  before  the  com- 
mittee of  this  House,  in  relation  to  the  eighteenth  district  of 
the  sixteenth  ward,  consists  in  the  fact  that  Mr.  William  Terhune, 
a  person  not  an  inspector,  participated  in  the  canvass  of  the  votes 
for  member  of  Assembly,  and  did  actually  handle  the  votes  for 
member  of  Assembly,  and  perform  acts  and  duties  allowed  by 
law  only  to  be  performed  by  an  inspector  of  election.  See  pages 
92,  93,  94,  95  and  96  of  printed  testimony. 

The  fact  of  the  participation  of  the  said  Terhune  in  handling 
the  ballots  before  they  were  opened,  was  alleged  before  the  com- 
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mittee  on  protest  of  the  board  of  county  canvassers  of  the  county 
of  New  York,  and  was  fully  established  before  your  committee* 
by  the  oral  testimony  of  Charles  F.  Denison  and  David  Henriques, 
inspectors,  and  Isaac  Ludlum,  the  republican  poll  clerk  in  said 
<iistrict.  It  was  also  shown  by  the  evidence  of  these  two  persons, 
who  were  witnesses  for  the  contestant,  that  the  ballots  in  favor 
of  the  contestant  could  be  readily  distinguished  from  the  ballots 
in  favor  of  the  sitting  member,  by  the  indorsement  on  said  bal- 
lots. It  also  appeared  that  a  person  occupying  the  position  of 
Mr.  Terhune,  and  handling  the  ballots  as  he  was  shown  to  have 
handled  them,  could  have  substituted  ballots  in  favor  of  the 
contesting  member  for  ballots  of  the  sitting  member.  In  other 
words,  that  he  could  have  substituted  one  ballot  for  another.  It 
further  appeared  before  your  committee  that  said  Terhune  was 
a  friend  and  partisan,  of  the  contestant,  and  a  republican  in 
politics,  holding  the  position  of  republican  supervisor  imder  the 
late  statutes  of  the  United  States  referring  to  elections.  It 
further  appeared  before  your  committee,  that  said  Terhune  took 
no  part  in  the  canvass  of  the  general  or  congressional  ballots,  but 
only  took  part  in  the  canvass  of  the  Assembly  ballots.  It  was 
not  pretended  or  claimed  that  Terhune's  appointment  by  Judge 
Woodruff,  as  a  United  States  supervisor,  gave  him  any  authority 
to  interfere  or  take  part  in  the  canvass  of  the  Assembly  ballots. 
Your  committee  are  unable  to  perceive  why  the  aid  and  assist- 
ance of  Mr.  Terhune  was  required  in  the  canvass  of  the  Assembly 
ballots  more  than  in  the  canvass  of  either  the  general  or  State 
tickets.  While  your  committee  do  not  desire  to  cast  any  im- 
putation upon  Mr.  Terhune,  more  than  appears  in  the  evidence, 
your  committee  cannot  fail  to  suggest,  that  while  Mr.  Terhune 
had  an  opportunity  to  appear  and  testify  before  the  committee 
on  protests  of  the  board  of  county  canvassers  of  th«  county  of 
New  York,  and  was  also  subpoenaed  to  appear  and  testify  before 
this  committee;  in  both  instances  he  has  failed  to  present  hini- 
self  to  make  any  excuse  or  explanation  for  his  participation  in 
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the  canvass  of  the  Assembly  ballots  of  the  eighteenth  district 
of  the  sixteenth  ward.  Your  committee  have  carefully  consid- 
ered the  evidence  upon  this  branch  of  the  case,  and  while  they 
would  be  unwilling  to  reject  any  poll  upon  mere  technicalities^ 
yet  in  the  case  of  the  poll  of  the  eighteenth  district  of  the  six- 
teenth ward,  in  the  judgment  of  your  committee,  the  violation 
of  the  law  in  allowing  Mr.  Terhune,  not  an  inspector,  to  handle 
the  votes  of  member  of  Assembly,  is  palpable,  as  it  offered  an 
opportimity  for  the  commission  of  fraud.  Your  committee, 
therefore,  upon  due  deliberation,  have  rejected  the  poll  or  votes 
for  each  of  the  parties  in  said  district,  which  were  as  follows : 

For  the  contestant 238  votes. 

For  the  sitting  member 218       " 

For  Howard  T.  Marsten 3      " 

Scattering 7      " 

Total 664      " 


Majority  for  the  contestant  in  this  district  of  twenty  votes. 
The  official  canvass  shows  that  this  district  gave  a  majority  of 
twenty-four  for  the  democratic  candidate  for  Governor,  while 
Mr.  Twombly  claims  to  have  carried  it  by  twenty  majority,  a 
difference  of  forty-four  votes,  while  he  did  not  show  why  he  ran 
so  far  ahead  of  the  republican  candidate  for  Governor. 

The  law  of  1865,  the  only  one  in  existence  prior  to  the  passage 
of  the  law  of  1870,  containing  any  provision  referring  to  this 
point  and  its  provision,  were  confined  to  the  then  metropolitan 
police  district,  after  enumerating  the  qualifications  of  inspectors 
and  canvassers,  then,  goes  on  to  say  (see  Laws  of  1865,  chap.  740, 
sec.  1) :  "  Any  person  acting  as  such  inspector  or  canvasser, 
without  the  qualifications  herein  prescribed,  and  any  person  who 
shall  pay,  or  cause  to  be  paid,  for  the  services  of  such  inspector 
of  canvasser,  or  who  shall  willfully  or  knowingly  appoint  or 
consent  to  appoint  any  such  officer  without  such  qualifications, 
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shall,  on  conviction  thereof,  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  punished  therefor  according  to  law."     It  will  be 
readily  noticed  that  this  provision  is  different  from  the  act  of 
1870,  which  is  as  follows:     "All  persons  are  prohibited  from 
engaging  in  or  assisting  in  the  canvass  and  estimate  of  votes  as 
aforesaid,  except  the  inspectors  of  election  and  poll  clerks  of  each 
district."     (See  section  13,  chapter  138,  Laws  1870.)     Here  is 
a  distinct  and  positive  prohibition  against  all  persons  from  en- 
gaging in  or  assisting  in  the  canvass  or  estimate  of  the  votes, 
except  inspectors  of  election  and  poll  clerks.     Can  it  for  a  mo- 
ment be  pretended  that  the  act  of  engaging  in  or  assisting  in  the 
canvass  or  estimate  of  the  votes  of  the  eighteenth  election  dis- 
trict of  the  sixteenth  ward,  by  Terhune,  was  not  a  direct  and 
palpable  violation  of  this  provision  of  the  statute,  and  being  so, 
the  propriety  of  throwing  out  the  poll  of  that  district  cannot, 
with  a  due  regard  to  the  right  of  suffrage,  be  for  one  moment 
questioned.     The  public  good,  is  paramount  to  all  private  con-» 
•siderotions ;  and  certainly  there  is  no  case  where  the  public  good 
-can  be  advanced  more  than  by  a  rigid  adherence  to  the  most 
stringent  provisions   of  the  laws   governing   our  elections.       It 
seems  to  your  committee  that  it  would  be   a  most   dangerous 
precedent  to  establish  that  the  claimant  of  a  board  of  inspectors, 
or  even  a  majority  of  the  board,  can  call  in  any  person  to  canvass 
the  votes ;  if  they  can  call  in  one,  they  can  call  in  two,  three,  five 
or  ten.     Under  such  a  construction  of  the  law,  what  security 
would  there  be  to  the  ballot  ?     It  is  much  more  important  to 
the  people  of  this  State  that  the  voting  should  be  regulated  by 
proper  laws   and  the  counting  of  the  ballots  secured  from  an 
opportunity  of  fraud  than  that  either  Mr.  Carey  or  Mr.  Twombly 
should  hold  a  seat  in  this  bodv. 

It  should  be  borne  in  mind  that  the  act  of  April  5th,  1870, 
under  which  this  election  was  held,  is  applicable  only  to  the  city 
and  county  of  Xew  York,  and  was  passed  by  the  Legislature  for 
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the  purpose  of  securing  to  the  electors  of  said  city  and  county 
a  fair  election  and  an  honest  canvass  of  the  ballots ;  its  provisions 
do  not  apply  to  any  other  portion  of  the  State.  The  statute  of 
1865,  Laws  of  1865,  chapter  740,  section  1,  referred  to  above, 
was  repealed  by  chapter  503,  of  the  Laws  of  1870;  therefore,  on 
the  eighth  of  Xovember,  1870,  when  this  election  took  place, 
there  was  no  election  law  "  respecting*  elections  other  than  for 
militia  and  town  officers  "  in  the  other  portions  of  the  State  which 
contained  any  prohibition  in  relation  to  persons  other  than  inspec- 
tors of  election  taking  part  in  the  canvassing  of  the  ballots ;  it  would 
seem,  therefore,  that  in  the  city  and  county  of  New  York  it  was  the 
intention  of  the  Legislature,  in  passing  this  statute  of  1870,  to  im- 
pose the  strictest  regulations  in  conducting  elections.  Your  com- 
mittee, therefore,  think  it  is  only  carrying  out  the  intention  of  the 
Legislature  of  1870  in  holding  all  parties  to  a  strict  adherence  to 
the  provisions  of  the  election  laws  applicable  to  elections  held  in 
6aid  city  and  countv. 

The  action  of  your  committee  in  rejecting  the  votes  of  the 
eighteenth  district  of  the  sixteenth  ward,  is  sustained  by  prece- 
dent. In  the  case  of  James  Jackson  against  Anthony  Wayne,  aris- 
ing on  the  election  of  member  of  Congress  from  the  then  lower 
or  eastern  congressional  district  of  the  State  of  Greorgia,  decided 
during  the  first  session  of  the  second  (^ongress,  viz.,  1792,  the  re- 
turns of  the  county  of  Effingham  were  rejected  by  the  House  of 
Representatives  for  the  reason,  among  others,  that,  as  the  law  of 
Georgia,  at  that  time,  required  that  three  magistrates  should  pre- 
side at  election,  returns  signed  by  three  persons,  two  of  whom 
were  not  magistrates,  were  defective.  In  the  present  case,  though 
Terhune  did  not  sign  the  returns,  it  is  in  evidence  that  he  took 
part  in  the  canvass  of  the  votes;  and  it  seems  but  fair  reasoning 
that  if  a  return,  certified  by  persons  not  qualified  according  to  the 
provisions  of  the  law  under  which  the  election  is  held,  is  rejected 
because  it  is  a  violation  of  the  strict  provisions  of  the  law,  the 
canvass  by  four  persons,  one  of  whom  is  a  citizen,  acting  in  his 
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individual  capacity,  having  received  no  appointment  or  election  as 
an  inspector,  having  taken  no  oath  of  office  as  an  inspector,  should 
also  be  rejected. 

In  the  case  of  Howard  v.  Cooper,  decided  by  the  House  of  Repre- 
sentatives on  the  fifteenth  day  of  May,  1860,  it  was  held  that  as 
the  law  of  Michigan  required  that  the  board  of  inspectors  should 
consist  of  three  persons,  atid  but  two  served,  the  vote  was  rejected. 

Tour  committee  are  at  a  loss  to  see  by  what  reasoning  it  can  be 
claimed  that  if  the  absence  of  one  member  from  a  board  of  in- 
spectors shall  vitiate  the  returns,  the  addition  of  a  person  not  a 
member,  should  not  also  vitiate  the  returns,  particularly  when,  as 
in  this  case,  it  is  shown  by  uncontradicted  evidence,  that  the  addi- 
tional member  was  placed  in  a  situation  where  it  was  in  his  power 
to  commit  acts  of  fraud,  and  when  no  responsibility  rested  upon 
him  as  an  inspector  of  election. 

In  the  case  of  Dodge  v.  Brooks,  decided  by  the  House  of  Repre- 
sentatives in  1866,  the  poll  of  the  fifteenth  district  of  the  eighteenth 
ward  of  the  city  of  New  York,  was  rejected  on  the  ground,  among 
others,  that  the  clerk  who  acted  at  a  board  of  registry,  was  neither 
sworn  nor  appointed.  Your  committee  can  see  no  reason,  if  the 
participation  of  a  person,  not  a  sworn  officer  as  clerk  to  the  registry, 
should  vitiate  the  election,  why  the  participation  of  a  person  in  the 
counting  or  canvass  of  votes,  not  appointed  or  sworn  as  an  in- 
spector, but  an  entire  stranger,  should  not  vitiate  the  returns  of  the 
•district  in  which  he  thus  unlawfully  participated  in  the  canvass. 
The  case  of  the  People  v.  Cook,  cited  by  the  contestant,  so  far  from 
being  against  the  conclusions  arrived  at  by  your  committee,  fully 
sustain  the  view  they  have  taken  in  this  case.  Your  committee, 
therefore,  has  concluded  to  allow  the  poll  in  the  twentieth  district 
of  the  ninth  ward,  and  reject  the  poll  of  the  eighteenth  district  of 
the  sixteenth  ward.    The  result  will  be  as  follows : 
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Fifteenth  Wabd. 

Horatio  N .  T  womtdy .  JoIid  Car^y. 

1st  district 141  164 

2d  district 123  70 

3d  district   146  110 

4th  district 171  16S 

5th  district 160  161 

6th  district 217  200 

8th  district 179  18^ 

9th  district 65  13^ 

10th  district 82  155 

11th  district 43  107 

12th  district 186  223 

13th  district 148  107 

Ninth  Wabd. 

19th  district 142  93 

20th  district 181  114 

Sixteenth  Wabd. 

18th  district 238  218 


Deduct  18th  district,  16th  ward, 


2,222 
238 

1,984 


2,204 

2ia 

1,98^ 


Majority  for  Carey,  2. 

Your  committee  entertain  no  doubt,  after  a  full  investigation  of 
the  facts,  that  a  majority  of  all  the  legal  votes  cast  in  the  seventh 
Assembly  district  were  cast  for  Mr.  Carey ;  and  in  coming  to  this 
conclusion  they  have  allowed  to  the  contestant  every  vote  to  which, 
in  their  judgment,  he  was  entitled ;  giving  to  him  the  benefit  of  all 
doubts  which  rested  upon  their  minds,  after  a  most  patient  and  care- 
ful examination  and  deliberation.  In  accordance  with  this  judg- 
ment they  recommend  the  adoption  of  the  following  resolution : 
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Besolvedy  That  the  Hoil  John  Carey,  the  sitting  member,  is  en- 
titled to  the  seat  in  this  House  as  the  representative  from  the  sev- 
enth Assembly  district  of  the  county  of  New  York. 

WILLIAM  D.  MURPHY. 
DAVID  B.  HILL. 
GEOEGE  L.  LOUTREL. 
WILLIAM  W.  MQSELEY. 
DENIS  BURNS. 

Mr.  Goodrich  moved  to  lay  the  report  and  resolution  upon  the 
table,  and  that  the  same  be  made  the  special  order  for  to-morrow 
morning  immediately  after  reading  the  Journal. 

Mr.  Gleason  called  for  a  division  of  the  question. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
the  first  part  of  the  motion,  to  lay  said  report  on  the  table,  and  it 
was  determined  in  the  negative. 

Ayes,  60.    Noes,  63. 

Mr.  Speaker  then  put  the  question  whether  the  House  would 
agree  to  the  second  part  of  said  motion,  to  make  said  report  a 
special  order,  and  it  was  determined  in  the  negative,  two-thirds  of 
all  the  members  present  not  voting  in  favor  thereof. 

Ayes,  60.    Noes,  63. 

MiNOMTY  Report. 

Mr.  Bolt,  from  the  minority  of  said  committee,  submitted  a  re- 
port in  the  words  following,  to  wit : 

The  undersigned  respectfully  dissents  from  the  report  of  the 
majority  of  the  committee  on  privileges  and  elections,  declaring 
the  Hon.  John  Carey,  entitled  to  the  seat  now  held  by  him  from 
the  seventh  Assembly  district  of  the  city  of  New  York. 

The  certificate  of  election  was  awarded  to  Mr.  Carey,  by  the 
Kjoimty  canvassers  of  New  York,  by  rejecting  entirely  the  votes  of 
the  twentieth  district  of  the  ninth  ward;  also,  the  votes  of  the 
eighteenth  district  of  the  sixteenth  ward.  After  a  thorough  scrutiny 
of  the  elections  held  in  the  districts  above  named,  the  following 
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testimony  has  been  adduced,  and  upon  which  the  minority  of  the 
committee  dissent  from  the  conclusion  of  the  majority. 

The  statute  of  1870,  section  13,  provides  "  That  the  several 
boards  of  inspectors  of  election,  at  the  close  and  without  adjourn- 
ment or  recess,  publicly  proceed  to  the  canvass  and  estimates  of  the 
votes."  Under  this  section  of  the  statute,  in  the  twentieth  district 
of  the  ninth  ward,  the  inspectors  proceeded  to  the  canvass  and  esti- 
mate of  the  vote  of  the  said  district.  It  appears  from  the  evidence 
adduced,  that  after  the  canvass  had  continued  five  or  six  consecu- 
tive hours,  Mr.  Forbes  and  Mr.  Decker,  two  inspectors,  went  out 
(though  not  in  company),  as  they  3ay,  in  "  obedience  to  a  call  of 
nature,"  and  were  gone  five  or  ten  minutes  —  leaving  the  box  con- 
taining the  votes  for  member  of  Assembly  sealed,  in  the  care  of 
one  inspector,  two  poll  clerks,  and  in  the  presence  of  the  United 
States  supervisor  and  the  police.  In  the  meantime,  the  poll  clerks 
were  arranging  their  papers.  After  the  return  of  Mr.  Forbes  and 
Mr.  Decker,  the  box  containing  the  votes  for  member  of  Assembly 
was  unsealed  and  the  canvass  was  continued  to  its  conclusion,  which 
occurred  about  4  o'clock  the  next  morning. 

There  was  no  adjournment  of  the  board,  or  other  irregularity^ 
and  there  is  no  pretense  by  the  friends  of  Mr.  Carey  that  any 
fraud  was  perpetrated,  or  attempted  to  be  perpetrated,  nor  any 
wrong  whatever  affecting  the  purity  of  the  election  in  said  district,, 
and  the  undersigned  can  find  no  reason,  either  in  law  or  equity,  for 
the  disfranchisement  of  said  district  of  the  votes  for  member  of 
Assembly. 

It  is  the  opinion  of  the  undersigned,  that  there  is  not  an  elec- 
tion district  in  the  State  where  there  has  not  been  a  temporary 
absence  of  some  individual  member  or  members  of  the  board  of 
inspectors,  and  the  idea  that  such  absence  vitiates  the  election  and 
disfranchises  the  whole  district,  is  novel  to  the  minority  of  your 
committee. 

In  the  Laws  of  1870,  section  13,  it  is  provided :  "  All  persons 
are  prohibited  from  engaging  in,  or  assisting  in  the  canvASS  and 
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estimate  of  the  votes  aforesaid,  except  the  inspectors  of  election  and 
poll  clerks  of  each  district.  Anv  person  offending  against  this  last 
provision  shall  be  deemed  guilty  of,  and  punished  as  for,  a  misde- 
meanor." 

It  appears  in  evidence,  that  in  the  eighteenth  district  of  the  six- 
teenth ward,  Mr.  Terhune,  a  United  States  supervisor,  on  the  in- 
vitation of  one  of  the  inspectors  of  election,  did  participate  in  the 
count  and  canvass  of  the  vote  for  member  of  Assembly  of  said 
district,  and  there  is  no  doubt  but  that  Mr.  Terhune  rendered  him- 
self liable  to  indictment  for  this  violation  of  the  law  in  question. 
But  while  the  law  makes  ample  provision  for  the  punishment  of 
persons  violating  its  enactments,  nowhere  in  the  law  is  there  a  word 
or  intimation  that  such  violation  vitiates  the  election  or  dis- 
franchises the  electors  who  exercised  the  right  of  suffrage  at  such 
election.  Besides,  there  is  no  proof  that  any  fraud,  or  wrong  of 
any  kind  to  the  interests  of  Mr.  Carey  was  practiced ;  but  the  evi- 
dence, so  far  as  it  goes,  is  to  the  effect  that  no  fraud  of  any  kind 
was  practiced  at  said  election. 

In  the  twentieth  district  of  the  ninth  ward,  the  whole  vote  cast 
for  member  of  Assembly  was  three  hundred  and  eleven,  of  which 
one  hundred  and  eighty-one  were  given  for  Mr.  Twombly,  and  one 
hundred  and  fourteen  for  Mr.  Carey,  and  sixteen  scattering,  leav- 
ing a  majority  of  sixty-seven  for  Mr.  Twombly.  In  the  eighteenth 
district  of  the  sixteenth  ward,  the  whole  vote  cast  for  member  of 
Assembly  was  four  himdred  and  sixty-six,  of  which  Mr.  Twombly, 
received  two  hundred  and  thirty-eight;  Mr.  Carey  received  two 
hundred  and  eighteen,  and  scattering  ten,  leaving  a  majority  for 
Mr.  Twombly  of  twenty  votes. 

These  majorities  honestly  belong  to  Mr.  Twombly,  which,  added 
to  the  other  majorities  of  the  district,  concerning  which  thfere  is  no 
dispute,  elects  Mr.  Twombly  by  a  majority  of  eighteen. 

Thus  believing,  the  undersigned  respectfully  recommend  the 
adoption  of  the  following  resolution: 


568       Cases  of  Contested  Ei-ECTioire  to  Seats  rs  the 

Resolved^  That  the  petition  of  Horatio  N.  Twombly  to  be  ad- 
mitted to  the  seat  now  occupied  by  Hon.  John  Carey,  be  granted. 

ALPHEUS  BOLT. 
EGBERT  C.  BLACKALL. 

Mr.  Fields  moved  the  previous  question. 

Mr.  Speaker  put  the  question,  "  Shall  the  main  question  be  now 
put  ?  "  and  it  was  determined  in  the  affirmative. 

The  report  and  resolutions  of  the  minority  of  said  committee  not 
having  been  moved  as  a  substitute  for  the  majority. 

Mr.  Speaker  put  the  question  on  the  adoption  of  the  resolution 
of  the  majority  of  said  committee,  and  it  was  determined  in  the 
affirmative. 

Mr.  Fields  moved  to  reconsider  the  vote  on  the  adoption  of  said 
resolution,  and  on  that  motion  moved  the  previous  question. 

Mr.  Speaker  put  the  question,  "  Shall  the  main  question  be  now 
put  ? "  and  it  was  determined  in  the  affirmative. 

Mr.  Speaker  then  put  the  question  whether  the  House  would 
agree  to  said  motion  to  reconsider,  and  it  was  determined  in  Ae 
negative. 
Assembly  Journal,  1871,  vol.  1,  pages  149  to  159,  both  inclusive. 

See  for  testimony,  affidavits,  etc..  Assembly  Documents,  1871, 

vol.  3,  No.  27,  pages  9  to  99,  inclusive. 


Case  of  Charles  T.  Bnryea  and  Oeoi^e  F.  Carman. 

In  Assembly^  Thuesday^  January  9,  1879. 

Mr.  Youngs  presented  a  memorial  of  Greorge  F.  Carman,  claiming 
his  seat  as  member  from  the  county  of  Suffolk,  in  place  of 
Charles  T.  Duryea;  which  was  read  and  referred  to  the  com- 
mittee on  privileges  and  elections,  when  appointed. 
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Frioay,  January  17,  1879. 

The  House  met  pursuant  to  adjouminent 

Prayer  by  Rev.  Dr.  Clark. 

The  Journal  of  yesterday  was  read  and  approved. 

Mr.  Baker  offered,  for  the  consideration  of  the  House,  a  privi- 
leged resolution,  in  the  words-  following: 

Resolved^  That  the  committee  on  privileges  and  elections^  to 
which  was  referred  the  petition  of  George  F.  Carman,  claiming  the 
seat  now  held  by  Hon.  Charles  T.  Duryea,  have  power  to  send  for 
persons  and  papers,  and  that  they  be  authorized  to  hold  meetings 
for  the  purpose  of  taking  evidence  thereon,  in  such  place  in  the 
State  as  they  shall  deem  necessary,  and  that  they  be  authorized  to 
employ  a  stenographer,  and  have  the  evidence  printed  daily,  as 
the  case  progresses. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
said  resolution,  and  it  was  determined  in  the  affirmative,  as  fol- 
lows: 

Ayes,  93.     Noes,  00. 

Thursday^  January  30,  1879. 

Mr.  Baker,  from  the  committee  on  privileges  and  elections,  re- 
ported in  the  words  following: 

To  the  Assembly: 

The  undersigned,  a  majority  of  your  committee  on  privileges 
and  elections,  to  whom  was  referred  the  petition  of  George  F.  Car- 
man, of  the  county  of  Suffolk,  contesting  and  claiming  the  seat  of 
Charles  T.  Duryea,  as  member  of  Assembly  from  said  county,  re- 
spectfully report,  that  they  have  been  attended  by  the  respective 
parties  and  their  counsel  and  have  heard  the  allegations  and  proofs 
of  the  parties.  ' 

Annexed  hereto,  and  herewith  returned,  are  the  petition  of  the 
claimant,  so  referred  to  your  committee,  with  the  formal  statement 
of  the  claims  of  the  claimant,  with  the  grounds  thereof,  and  the 
written  answer  made  and  filed  by  the  sitting  member.  Having 
considered  the  allegation  and  proofs  of  the  respective  parties,  your 
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committee  have  found,  and  do  hereby  respectfully  report,  their 
conclusions  of  facts  and  law  as  follows : 

Facts. 

There  were  three  candidates  for  the  Assembly  in  Suffolk  county, 
namely:  George  F.  Carman  (the  present  claimant),  Charles  T. 
Duryea  (the  present  sitting  member),  and  Ellis  Smith.  In  the 
tabular  statement  of  the  aggregate  vote,  filed  and  published,  it  ap- 
pears, and  the  county  canvassers  state,  that  Carman  and  Duryea 
each  received  four  thousand  five  hundred  and  seventy-one  votes, 
and  Smith  received  two  hundred  and  three.  In  the  statement  of 
the  result  on  Assembly,  afterwards  made,  the  canvassers  state  the 
vote  as  follows:  For  Carman,  four  thousand  five  hundred  and 
seventy-one ;  for  Duryea,  four  thousand  five  hundred  and  seventy- 
two  ;  for  Smith,  two  hundred  and  four ;  for  Edward  Edwards,  one ; 
four  votes  blank,  and  one  vote  returned  as  defective. 

Thereupon  the  canvassing  board,  of  which  Mr.  Duryea  was  a 
member  and  gave  the  casting  vote  in  his  own  favor,  awarded  the 
certificate  of  election  to  Mr.  Duryea. 

The  manner  in  which  the  board  of  canvassers  brought  about  this 
result  is  as  follows :  Upon  the  return  of  the  inspectors  of  the  sec- 
ond election  district  of  the  town  of  Babylon,  there  appears  a  ballot 
headed  "Assembly,"  with  the  name  of  "  Charles  T.  Duryea " 
printed  thereon.  The  word  "  Duryea  "  was  erased  therefrom  by 
means  of  a  pencil,  and  the  word  "  Carmen  "  written  with  pencil  on 
the  face  of  the  ballot,  and  following  the  word  "  Duryea."  This 
ballot  the  inspectors  had  returned  as  "  Carman,  I."  The  board  of 
canvassers,  by  resolution,  sent  back  the  return  to  the  inspectors, 
and  in  due  time  the  supervisor,  who  was  entrusted  with  that  duty, 
reported  back  to  the  board  that  the  inspectors  concluded  to  leave 
the  return  as  it  was.  Thereupon  the  board  of  canvassers,  by  a 
vote  of  five  to  four  (Mr.  Duryea's  being  the  casting  vote),  decided 
to  allow  this  ballot  as  one  vote  in  favor  of  Mr.  Duryea,  the  sitting 
member,  which  had  the  effect  of  giving  him  one  majority. 
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In  the  sixth  district  of  Brookhaven,  a  ballot  was  cast,  and  is 
attached  to  the  return  of  the  inspectors,  on  the  face  whereof  had 
been  printed  the  words :  "  For  member  of  Assembly,  Charles  T. 
Dnryea/'  This  was  all  erased  by  pencil,  and  in  their  stead  was 
written,  as  now  plainly  appears,  the  words,  "  George  F.  Carman ;  " 
on  the  back  of  this  ticket  the  word  "Assembly  "  appears,  printed. 
On  the  return,  the  inspectors  say,  by  writing :  "  This  ballot  is  re- 
jected as  defective."  It  was  not  allowed  by  the  board  of  can- 
vassers. If  it  had  been  so  allowed  by  them,  in  favor  of  Mr.  Car- 
man, the  result  would  have  been  four  thousand  five  hundred  and 
seventy-two  votes  for  Gteorge  F.  Carman.  If  the  ballot  mentioned 
and  referred  to,  from  the  second  district  of  Babylon,  had  not  been 
cotmted  in  favor  of,  and  allowed,  to  Mr.  Duryea,  his  vote  would 
have  stood  at  four  thousand  five  hundred  and  seventy-one;  thus 
giving  Mr.  Carman  a  majority  of  one. 

These  are  the  only  questions  of  fact  that  are  presented  bearing 
upon  the  question  as  to  the  rights  of  the  parties  as  presented  by  the 
face  of  the  returns.  } 

As  Conclusions. 

It  is  plain  upon  principle  and  too  well  settled  by  precedent,  to 
require  the  citation  of  authorities,  that  the  duty  of  a  board  of 
county  canvassers  is  ministerial.  It  is  their  province  to  ascertain 
the  result  of  the  election  by  the  expressed  preference  of  the  electors 
as  shown  by  their  ballots. 

As  to  the  ballot  from  the  second  district  of  Babylon,  it  is  very 
clear  that  the  board  of  canvassers  did  wrong  in  counting  the  same 
for,  and  allowing  the  same  to,  Mr.  Duryea,  for  the  reason  that 
the  elector  who  cast  that  ballot  did  not  intend  to  vote  for  Mr. 
Duryea.  This  he  plainly  expressed  by  striking  out  "  Duryea  '^ 
and  writing  on  "  Carman." 

It  is  equally  clear  that  Mr.  Carman  should  have  been  allowed 
the  ballot  which  was  returned  or  rejected  as  defective  from  the 
Brookhaven  district. 
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The  elector  had  said  on  his  ballot,  ''  Ass^nbly,  George  F. 
Carman."  There  was  but  one  assemblyman  to  be  elected  in  the 
county.  This  was  on  a  ticket,  and  in  such  form  as  to  leave  no 
doubt  as  to  the  intention  of  the  voter.  It  can  mean  nothing  else 
but  a  vote  for  Greorge  F.  Carman  for  the  Assembly. 

It  is  well  settled  that  the  laws  regulating  the  forms  of  baUotsr 
are  directory,  and  that  if  the  voter  has  expressed  his  will  so  that 
it  can  be  ascertained,  he  is  not  disfranchised  because  he  has  not 
observed  all  the  forms. 

Your  committee  have  not  received  any  testimony  of  any  facts, 
eoccept  such  as  shown  on  the  face  of  the  returns  before  the  board 
of  canvassers,  and  their  action  thereon  and  explanatory  thereof, 
holding  that,  if  by  a  lawful  discharge  of  the  duty  of  the  county 
canvassers,  Mr.  Carman  was  entitled  to  the  seat  it  should  be 
awarded  to  him,  leaving  it  to  Mr.  Duryea  to  contest,  if  he  shall 
be  so  advised,  rather  than  that  he  should  continue  to  hold  a  seat 
illegally  awarded  to  him,  whilst  he  shall  try  to  contest  the  right 
to  the  seat  by  evidence  that  does  not  appear  on  the  face  of  the 
return.  It  being  manifest  that,  upon  the  face  of  the  returns, 
George  F.  Carman  was  duly  elected,  and  should  have  been  awarded 
the  certicate  thereof,  your  committee  recommend  the  adoption  of 
the  following  resolution: 

Resolved,  That  George  F.  Carman  was,  at  the  last  general  elec- 
tion, duly  elected  member  of  Assembly  for  the  county  of  Suffolk, 
and  that  he  is  entitled  to  the  seat  now  held  by  Charles  T.  Duryea. 
All  of  which  is  respectfully  submitted. 

January  29,  1879. 

CHAKLES  S.  BAKER 

DAVID  W.  TRAVIS. 

WM.  J.  YOUXGS.      . 

W.  H.  STEELE. 

JAMES  A.  ROBERTS. 
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Twjs,ssxkY,  January  30,  1879. 

Mr.  Baker  moved  that  said  report  te  laid  on  the  table  and 
printed. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  said  motion,  and  it  was  determined  in  the  affirmative. 

Mr.  Baker  moved  that  said  report  be  made  a  special  order  for 
Wednesday  morning  next,  inunediately  after  the  reading  of  the 
journal. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  said  motion  and  it  was  determined  in  the  affirmative,  two- 
thirds  of  all  the  members  present  voting  in  favor  thereof. 

Monday,  February  3,  1879. 

Mr.  Flynn,  from  the  committee  on  privil^es  and  elections, 
presented  a  minority  report  in  the  matter  of  the  contest  of 
George  F.  Carman,  contestii^  the  seat  of  Charles  T.  Duryea, 
to  the  Assembly;  which  was  laid  on  the  table  and  ordered 
printed. 

Wednesday,  February  6,  1879. 

Mr.  Speaker  announced  the  order  of  business,  the  special  order 
of  the  day,  being  the  report  of  the  committee  on  privileges  and 
elections,  in  the  matter  of  George  F.  Carman,  claiming  the  seat 
of  Charles  T.  Duryea,  member  of  Assembly  from  Suffolk  county. 

Mr.  Brooks  moved  that  the  special  order  be  postponed  until 
to-morrow  morning  immediately  after  the  reading  of  the  Journal. 

Thursday,  February  6,  1879. 

The  House  met  pursuant  to  adjournment. 

Prayer  by  Eev.  George  R.  Van  De  Water,  of  Oyster  Bay, 
L.  I. 

The  journal  of  yesterday  was  read  and  approved. 

The  privileges  of  the  floor  were  granted  to  Hon.  J.  T.  Williams 
and  Hon.  Mr.  Trainer,  former  members  of  this  House. 
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Mr.  Speaker  announced  the  special  order  of  the  day,  being  the 
report  of  the  committee  on  privileges  and  elections,  in  the  matter 
of  George  F.  Carman,  claiming  the  seat  of  Charles  T.  Duryea, 
member  of  Assembly  from  Suffolk  county. 

Thursday,  February  6,  1879. 

Mr.  Berry  moved  to  substitute  the  minority  report  of  the  com- 
mittee  on  privileges  and  elections,  in  the  words  following : 

To  the  Assembly: 

The  undersigned,  a  minority  of  the  committee  on  privileges  and 
elections,  to  which  was  referred  the  petition  of  George  F.  Carman, 
claiming  the  seat  now  occupied  by  Charles  T.  Duryea,  respect- 
fully report,  that  they  are  unable  to  concur  in  the  report  made  by 
the  majority  of  the  committee. 

The  petition  of  Mr.  Carman,  made  many  charges  of  gross 
fraud  and  irregularity.  It  charged  not  only  fraud  and  irregu- 
larity on  the  part  of  the  board  of  county  canvassers  of  the  county 
of  Suffolk,  in  the  canvass  by  them  of  the  returns  from  the  various 
election  districts  in  said  county,  but  it  also  charged  that  in  many 
districts  the  votes  were  improperly  canvassed  by  the  inspectors 
of  such  districts;  that  votes  were  disallowed  for  said  Carman, 
which  should  have  been  allowed  to  him;  that  other  irregularities 
were  committed  by  the  inspectors  of  several  designated  districts; 
that  in  many  districts  voters  who  would  have  otherwise  voted 
for  said  Carman  were  prevented  from  so  doing  by  reason  of 
fraud,  force  and  intimidation,  exercised  by  or  on  behalf  of  said 
Duryea. 

The  answer  of  Mr.  Duryea,  not  only  denied  each  and  every 
of  these  specific  groimds  of  contest,  but  it  also  averred  affirma- 
tively that  in  a  number  of  districts  of  said  coimty  gross  irregu- 
larities had  been  committed  by  the  inspectors  of  election  of  such 
districts,  whereby  he  had  been  deprived  of  votes  which  had  been 
legally  cast  for  him;  and  that  in  a  particular  district  the  action 
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of  the  inspectors  of  election,  was  such  as  to  have  vitiated  the 
entire  poll,  and  had  the  entire  vote  thrown  out. 

That  a  number  of  votes  in  various  districts  in  said  county  were 
canvassed  and  allowed  by  the  inspectors  of  such  district  for 
George  F.  Carman,  which  had  been  cast  by  illegal  voters. 

These  were  the  issues  which  were  presented  before  your  com- 
mittee for  their  determination.  Upon  the  hearing  all  the  charges 
contained  in  the  petition  of  said  Carman  were  abandoned  by  him, 
save  and  except  the  charge  of  irregularity  on  the  part  of  the 
board  of  county  canvassers  of  the  returns  from  the  various 
election  districts,  and  there  was  no  proof  presented  by  him  to 
sustain  any  charge,  except  upon  the  question  of  supposed  irregu- 
larity by  the  said  board  in  the  canvass  by  them  of  the  returns 
from  the  second  district  of  Babylon,  and  the  sixth  district  of 
Brookhaven. 

To  sustain  this  charge  said  Carman  produced  before  said  com- 
mittee, the  returns  from  said  disputed  districts  and  on  the  face  of 
the  returns,  asked  your  committee  to  award  to  him  the  seat  now 
occupied  by  said  Duryea,  claiming  that  the  ballot  returned  by  the 
inspectors  of  election  of  the  sixth  district  of  Brookhaven  as  a  de- 
fective ballot  should  have  been  allowed  by  the  county  canvassers 
to  him,  and  that  the  ballot  of  the  second  district  of  Babylon,  which 
was  allowed  by  the  county  canvassers  for  said  Duryea,  should  not 
have  been  counted  for  him,  but  should  have  been  counted  as  a 
defective  ballot.  Upon  no  other  point  was  any  testimony  pre- 
sented by  said  Carman. 

Proof  was  oflFered  in  behalf  of  said  Duryea  in  answer  to  the  case 
presented  by  said  Carman,  and  in  addition  he  offered  to  prove,  be- 
fore your  committee,  the  other  charges  urged  by  him  in  support  of 
his  right  to  maintain  his  seat;  and  in  particular  offered  to  prove 
that  when  the  box  containing  the  ballots  cast  for  member  of  As- 
sembly in  the  second  district  of  Babylon  was  first  opened,  and  the 
ballots  counted  by  the  inspectors  of  election  of  said  district,  said 
box  contained  one  hundred  and  thirty-three  ballots,  being  two  bal- 
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lots  in  excess  of  the  number  called  for  by  the  poll  lists  of  said 
district ;  that  such  excess  was  occasioned  by  the  fact  that  two  ballots 
cast  for  said  Carman  were  double  ballots,  each  containing  two  of 
his  tickets ;  that  said  inspectors  instead  of  complying  with  the  law- 
provided  for  such  cases  replaced  all  the  ballots  in  said  box,  includ- 
ing the  excess,  and  after  completing  the  canvass  of  all  the  other 
boxes  adjourned  the  said  canvass,  took  the  said  box  to  a  barroom  of 
a  hotel,  in  Babylon,  where  it  remained  until  the  next  afternoon,^ 
when  the  inspectors  re-commenced  the  canvass ;  that  upon  opening 
the  box  at  this  latter  time  and  recounting  the  ballots,  it  was  found 
that  but  one  hundred  and  thirty-one  ballots  were  then  in  the  box^ 
being  the  exact  number  called  for  by  the  poll  lists  in  said  district. 

The  witnesses  were  present  and  Mr.  Duryea  offered  to  prove 
these  facts,  but  the  majority  of  your  committee  refused  to  allow 
him  so  to  do,  and  limited  him  solely  to  the  question  presented  by 
said  Carman  as  to  the  supposed  irregularities  committed  by  the 
board  of  county  canvassers. 

Upon  the  question  of  the  ballot  allowed  by  said  Duryea  in  the 
second  district  of  Babylon,  the  testimony  being  conflicting  as  to 

the  condition  of  the  ballot  when  canvassed  by  the  board  of  county 
canvassers,  we  believe  that  in  the  exercise  of  a  sound  discretion 
said  board  had  the  right  to  award  said  vote  to  said  Duryea,  and 
that  in  so  doing  no  irregularity  was  committed  by  them.  We 
are  confirmed  in  this  belief  from  the  fact  that  said  Durvea 
offered  to  prove  before  your  committee,  that  when  said  ballot 
was  taken  from  the  ballot-box  by  the  inspectors  of  election,  his 
name  had  not  been  erased,  or  attempted  to  have  been  erased  from 
said  ballot,  which  proof,  however,  the  majority  of  said  committee 
refused  to  receive. 

With  regard  to  the  vote  in  the  sixth  district  of  Brookhaven, 
which  was  returned  by  the  inspectors  of  election  of  that  district 
as  a  defective  ballot,  and  which  return  was  canvassed  by  the  board 
of  county  canvassers  exactly  as  received  by  them,  there  was  no 
dispute  whatsoever  upon  the  facts  of  the  case. 
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The  ballot  in  question  had  originally  contained  the  following 
words :  '^  For  Member  of  Assembly,  Charles  T.  Duryea;  "  every 
one  of  these  words  had  been  effectually  erased,  and  in  place 
thereof  the  name  "  George  F.  Carman  "  written.  Nothing  else 
appeared  upon  the  face  of  the  ballot;  no  ofBce  designated. 

The  election  law  in  this  respect  is  very  plain  and  explicit.  Not 
only  must  the  face  of  the  ballot  contain  the  name  of  the  candi- 
date, but  it  must  also  contain  the  office  for  which  he  is  voted  for. 

The  exact  wording  of  the  statute  is  that  the  ballot  "  upon  the 
face  thereof  shall  contain  a  designation  of  the  office  and  the 
name  of  the  person  to  be  voted  for." 

In  the  ballot  in  dispute  there  was  no  such  designation,  and 
hence  the  inspectors  acted  in  strict  accordance  with  the  law  in 
returning  said  ballot  as  a  defective  ballot,  and  the  board  of 
county  canvassers  would  have  been  guilty  of  a  violation  of  law 
had  they  succeeded  in  the  attempt  made  by  the  minority  of  said 
board  to  overrule  these  inspectors  of  election  and  count  this  bal- 
lot for  Mr.  Carman. 

The  attention  of  the  Assembly  is  called  to  the  printed  book  or 
pamphlet,  prepared  under  the  direction  of  the  Secretary  of  State, 
containing  the  various  election  laws,  with  suggestions  as  to  the 
interpretation  of  such  laws,  and  with  directions  as  to  the  manner 
of  complying  with  the  same.  It  will  there  be  found  that  ballots 
in  the  condition  of  the  one  now  under  consideration  are  there 
stated  to  be  defective  ballots,  and  can  be  counted  for  no  candi- 
date. 

No  authority  has  boon  produced  before  your  committee 
which  would  warrant  them  in  allowing  the  ballot  to  Mr.  Carman, 
because  among  all  the  authorities  cited  before  your  committee, 
not  a  case-  was  found  where  there  was  not  some  mark  or  designa- 
tion upon  the  face  of  the  ballot,  from  which  the  courts  could 
infer  that  tho  voter  intended  to  vote  for  the  person  whose  name 
was  on  tho  ballot  for  some  particular  designated  office.  This 
designatiofi  may  have  been  meagre,  but  yet  in  every  case  cited 
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there  was  some  designation,  and  no  case  lias  been  presented 
where  a  ballot,  in  the  condition  of  the  one  in  dispute,  'has  been 
allowed  for  any  candidate.  From  all  the  evidence  produced  be- 
fore the  coinmmittee,  we  think  that  the  board  of  countv  can- 
vassers  complied  strictly  with  the  law,  and  that  their  action 
should  not  be  disturbed.  The  positioiv  taken  by  the  majority  is 
certainly  very  anomalous.  They  tell  the  sitting  mem*ber  that 
they  will  not  permit  him  to  oflFer  any  testimony  outside  of  the 
returns;  that  the  board  of  countv  canvassers  should  have  can- 
vassed  the  returns  exactly  as  they  were  produced  before  them, 
and  that  they  had  no  business  to  go  oiitside  of  the  returns,  and 
allow  a  ballot  to  ^Ir.  Duryea  which  had  not  been  allowed  to 
him  by  the  inspectors  of  election;  and  then  in  the  face  of  this, 
they  go  behind  the  returns  of  the  inspectors  and  allow  this  clearly 
defectiv(*  ballot  in  the  sixth  district  of  l>rookhaven  for  !Mr.  Car- 
man. If  the  rule  adopted  by  them  and  enforced  against  Mr. 
Duryea  is  correct,  then  the  vote  between  !Mr.  Oarman  and  Mr. 
Duryea  was  a  tie,  and  neither  was  entitled  to  his  seat. 

The  rule  of  the  committee,  if  a  good  one,  should  work  both 
wavs,  and  it  should  not  have  b(»en  worked  one  wav  to  dccrTase 
the  vote  of  Mr.  Durvea,  and  in  another  way  to  increase  the  vote 
of  Mr.  Carman. 

The  election  of  Mr.  Durvea  was  bv  onlv  one  majority  over  Mr. 
Carman,  and  should  the  ballot  cast  in  the  second  district  oi 
Baby  be  considered  a  defective  ballot,  and  that  it  should  not 
have  been  allowed  to  ilr.  Duryea,  in  that  case  Mr.  Carman 
would  not  be  entitled  to  the  seat,  nor  would  ifr.  Durvea,  and  the 
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county  of  Suffolk  would  be  unrepresented. 

We  are  of  the  opinion  that  if  the  testimony  offered  to  be 
proved  before  your  committee  in  behalf  of  Mr.  Duryea  (which 
the  majority  refused  to  receive)  had  been  received,  it  would  have 
shown,  beyond  question,  that  Mr.  Duryea  received  a  clear  ma- 
jority of  the  votes  cast  in  the  county  of  Suffolk. 

Certainly  such  irregularities  as  are  alleged  to  have  been  com- 
mitted by  the  inspectors  of  election  of  the  second  district  of 
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Babylon,  if  committed,  would  vitiate  the  entire  vote  of  that 
district,  and  the  entire  vote  of  that  district  would  have  to  be 
thrown  out  and  not  counted  for  either  party;  in  which  event  Mr. 
Duryea  would  yet  have  a  majority  of  the  vote  of  the  county. 
We  are  also  of  the  opinion  that  the  testimony  offered  in  behalf 
of  Mr.  Duryea,  tending  to  show  that  Mr.  Carman  received  the 
votes  of  illegal  voters  should  have  been  received,  and  that  tTie 
other  proof  offered  by  Mr.  Duryea,  showing  other  irregularities, 
should  also  have  been  received. 

The  case  in  dispute  is'  certainly  a  very  close  one.  The  object 
and  design  of  this  committee,  as  we  understand  it,  is  to  ascertain 
whether  the  contestant  (Mr.  Carman)  or  the  sitting  member  (Mr. 
Duryea)  teas  in  fact  legally  elected. 

We  think  that  the  majority  erred  in  not  permitting  Mr.  Duryea 
to  give  evidence  tending  to  prove  facts,  which,  if  proved,  would 
certainly,  outside  of  any  other  question,  entitle  him  to  continue 
in  his  seat. 

We,  therefore,  offer  the  following  resolution : 

Resolved,  That  in  the  matter  of  the  contest  of  George  F.  Car- 
man, claiming  the  seat  of  Charles  T.  Duryea,  it  be  referred  back 
to  the  committee  on  privileges  and  elections  to  take  such  testi- 
mony as  may  be  offered  in  behalf  of  said  Duryea  or  said  Carman, 
in  any  way  relating  to  or  effecting  the  right  of  said  Duryea  to 
his  seat  in  the  Assembly;  and  that  either  party  may,  if  they  can, 
show  any  facts,  either  of  illegal  voting,  illegal  action,  on  the 
part  of  inspectors  of  election,  or  any  other  acts  which  in  any  way 
will  effect  the  said  question. 

All  of  which  is  respectfully  submitted. 

MAUEICE  B.  FLYNN. 
GEOEGE  BEEEY. 
Dated,  ^Vlbaxy,  Fehruary  1,  1879. 

Debate  arising  thereon, 

Mr.  Youngs  moved  the  previous  question. 
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Mr.  Speaker  put  the  question  "  Shall  the  main  question  be 
now  put? "  and  it  was  determined  in  the  affirmative. 

Mr.  Speaker  then  put  the  question  whether  the  House  would 
agree  to  said  motion  of  Mr.  Berry  to  substitute  the  minority 
report  for  that  of  the  majority  report  of  the  committee  on  priv- 
ileges and  elections  and  it  was  determined  in  the  negative,  as 
follows : 

Ayos^  25.     Noes,  82. 

Thursday,  February  6,  1879. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  said  report  of  the  committee,  and  it  was  determined  in  the 
affirmative  as  follows: 

Ayes,  79.   -Noes,  24. 

Mr.  Speaker  administered  the  oath  of  office  to  Hon.  George 
F.  Carman,  member-elect  from  Suffolk  county. 

Assembly  Journal,  102d  Session,  1879. 


Ga^e  of  Daniel  Patterson  and  John  E.  Brodsky. 

In  Assembly,  Wednesday,  January  15,  1879. 

Mr.  Langbien  presented  the  petition  of  John  E.  Brodsky,  claim- 
ing and  contesting  for  the  seat  of  member  of  Assembly  for  the 
eighth  Assembly  district  of  the  city  of  IsTew  York,  now  held  by 
Daniel  Patterson,  which  was  read  and  referred  to  the  committee 
on  privileges  and  elections,  when  appointed. 

Wednesday,  January  29,  1879. 

Mr.  Baker  offered,  for  the  consideration  of  the  House,  a  resolu- 
tion in  the  words  following: 

Resolvedy  That  the  committee  on  privileges  and  elections,  to 
which  was  referred  the  petition  of  John  E.  Brodsky,  claiming  the 
seat  now  held  by  Hon.  Daniel  Patterson,  have  power  to  send  for 
persons  and  papoi*s,  and  that  they  be  authorized  to  hold  meetings, 
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for  the  purpose  of  taking  evidence  thereon,  in  such  place  in  the 
State  as  they  shall  deem  necessary,  and  that  they  be  authorized 
to  employ  a  stenographer  and  have  the  evidence  printed  daily  as 
the  case  progresses. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  said  resolution,  and  it  was  determined  in  the  affirmative  as  fol- 
lows: 

Ayc>s,  70.     Noes,  1. 

Tuesday,  April  22,  1879. 

Mr.  Baker  presented  a  report  from  the  committee  on  privileges 
and  elections,  in  reference  to  the  petition  of  John  E.  Brodsky  con- 
testing: and  claiming  the  seat  of  Daniel  Patterson. 

Bepokt  of  the  Committee. 
To  the  Legislature: 

The  undersigned,  your  committee  on  privileges  and  elections,  to 
whom  was  referred  the  petition  of  John  E.  Brodsky,  contesting 
and  claiming  the  seat  of  Daniel  Patterson,  as  meml>er  of  Assem- 
bly from  the  eighth  Assembly  district  of  the  city  and  county  of 
New  York,  respectfully  report  as  foUo^-s: 

We  have  heard  the  proofs  and  allegations  of  the  respective 
parties,  and  the  arguments  of  their  counsel.  The  same  having  been 
reduced  to  writing  is  herewith  returned.  It  appears,  by  the  of- 
ficial canvass  of  votes  cast  for  meml>er  of  Assembly  in  the  district 
in  question,  that  there  were  seven  thousand  five  hundred  and  forty- 
five  votes  cast,  of  which  three  thousand  four  hundred  and  two  were 
for  Daniel  Patterson,  the  sitting  member;  three  thousand  three 
hundred  and  eighty-five  were  for  John  E.  Brodsky,  the  contestant ; 
three  hundred  and  seventeen  were  for  Francis  Gatterdam;  two  hun- 
dred and  fifty-seven  were  for  Paul  Ruehl;  eighty-three  were  for 
I»uis  P.  ITowe :  thirt v-five  were  defective,  and  sixtv-six  were  blank, 
showing  upon  the  face  of  the  returns  a  plurality  of  Hvrentvoi  in 
favor  of  the  sitting  member. 
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No  fraud  or  intimidation  was  proven  upon  the  trial  of  the  case: 
but,  to  maintain  the  claim  of  the  contestant,  the  latter  called  and 
examined  a  large  number  of  j>ersons  who  registered  and  voted  at 
the  election  in  question  as  naturalized  citizens,  upon  papers,  or 
naturalization  certificates  purporting  to  have  been  granted  in  and 
issued  by  the  Superior  Coui-t,  and  the  Supreme  Court,  in*  and  for 
the  city  and  county  of  Xew  York,  in  September  and  Oc toller,  18G>j, 
but  whose  papers  (both  the  preliminary  and  the  final  certificate) 
were,  it  was  claimed,  irregular,  fraudulent  and  void.  A  large 
number  of  witnesses  were  examined,  who  held  certificates  of  the 
alleged  character  above  mentioned,  some  of  whom  voted  for  the 
sitting  member;  some  for  the  contestant,  and  some  were  unable  or 
unwilling  to  state  the  name  of  the  candidate  for  whom  their  votes 
were  cast. 

We  find  as  our  conclusion  from  the  facts  proven  before  us,  that,- 
in  the  cases  of  nearly,  if  not  quite,  all  the  persons  examined  as  wit- 
nesses, who  held  naturalization  certificates,  grante<l  in  1868  by  the 
said  courts  in  'New  York  city,  that  their  papers  were  not  granted 
or  issued  in  conformity  to  the  laws  in  such  case  made  and  pro- 
vided, but  were  irregularly  issued  and  fraudulently  procured  to  1)0 
granted  by  jx^rsons  who,  at  the  time,  were  evidently  in  the  busi- 
ness of  procuring  naturalization  papers  withoiit  regard  to  the  forms 
or  provision  of  law,  and  that  therein'  great  frauds  were  perpetrated 
against  the  naturalization  laws,  Avhich  deserve  the  condemnation  of 
all  persons  irrespective  of  party,  and  the  enforcement  of  any  and 
every  legal  measure  to  prevent  in  the  future  all  persons,  holding 
such  fraudulently  and  irregularly  procured  papers,  from  exercising 
the  right  of  suffrage  by  virtue  thereof;  to  the  end,  that,  the  purity 
of  the  ballot-box  may  be  presen-ed,  and  the  State  saved  the  cost 
and  exposure  and  expense  inevitable  upon  a  contc^st  like  the  present. 

Of  that  number  it  apjxiai's,  beyond  question,  that  twentyrtwo 
voted  for  the  sitting  member,  the  names  and  particulars  concern- 
ing which  are  as  follows:  .  ' 
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1.  Joliri  Biler  —  Owed  allegiance  to  the  King  of  Bavaria.  Paper 
purported  to  renounce  allegiance  to  the  Iving  of  Wurtemberg,  but 
the  affidavit  or  oath  of  renunciation  was  not  signed.  The  papers 
were  entitled  in  the  Supreme  Court  and  granted  in  the  Superior 
Court. 

2.  Isaac  Lichensteiu  —  Declared  his  intentions  October  27, 
1866,  and  got  his  final  paper  October  10,  1868 — i.  c. —  before 
the  expiration  of  two  years. 

3.  Lesser  Kohn  —  A  native  of  German  v.  His  oath  of  renuncia- 
tion  was  to  the  Queen  of  Great  Britain  and  Ireland. 

4.  Peter  llorgenstein  —  Born  in  Prussia.  His  declaration  of  in- 
tention related  to  the  Queen  of  England  and  Ireland,  and  oath  of 
renunciation  to  King  of  Prussia. 

5.  Adam  Kheinhart  — ■  Came  to  this  coinitry  when  past  26  years 
of  age,  and  was  naturalized  in  October,  1868,  upon  minor  pajjers. 

6.  Michael  Specht  —  Aged  41)  yeai*s;  been  in  the  countn-  twenty 
years;  can't  write;  never  knew  Pat  (ioff,  the  witness,  who  went 
with  him  to  get  his  papers.  His  papers  puii)ort  throughout  to  have 
been  signed  by  him.  He  was  naturalized  upon  minor's  papei*>i.  and 
there  was  no  oath  of  renunciation  whatever. 

7.  Morris  Simon  —  Aged  58  years;  came  to  this  country  in 
1862;  could  write,  but  the  signatures  to  papers  were  by  uuirk,  and 
he  was  naturalized  upon  minor's  papers. 

8.  Charles  Kneiss  —  Aged  45  years;  came  to  this  country  in 
1863;  never  declared  his  intentions.  Affidavit  of  declaration  made 
October  12,  1868,  changed  to  October  12,  1865. 

9.  Bernard  Murray  —  AVas  30  years  old  April  11,  187D.  Came 
here  in  spring  of  1859,  over  18  years  of  age,  and  yet  naturalized 
on  minor's  papers. 

10.  Michael  Murray —  Aged  59  years;  came  here  in  1849,  and 
was  naturalized  on  minor's  ])apers. 

11.  Frederick  Cordes  —  A  native  of  Germanv.  His  oath  of  re- 
nunciation  was  to  the  Queen  of  Great  I3ritain  and  Ireland. 

12.  Simon  Kalisher  —  Came  here  when  24  vears  of  a^e,  and 
was  naturalized  on  minor's  pajiers. 
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13.  Moses  Kobn  —  Came  to  this  country  wlien  over  20  vears  of 
age,  aud  was  naturalized  on  minor's  papei-s.  He  could  not  write, 
yet  his  papers  purported  to  be  signed  by  him  througliout. 

14.  James  Finley  —  Aged  60  years;  came  here  in  1847;  can't 
write,  and  never  knew  his  witness.  A'^et  his  application  purports  to 
liave  been  signed  by  him  throughout,  and  he  was  naturalized  on 
minor's  papers. 

15.  Michael  Lvncli  —  Came  here  when  over  18  vears  of  asje, 
and  was  naturalized  on  minor's  papers. 

16.  Conrad  Klipp  —  Came  here  when  over  18  years  old;  natu- 
ralized on  minor's  papers. 

17.  Francis  McBride  —  Came  here  when  over  18  years  of  age, 
and  was  naturalized  on  minor's  papers. 

18.  Lippmann  Kattz  —  (^ame  here  when  over  18  years  of  age, 
and  was  naturalized  on  minor's  papers. 

19.  Joseph  K^uss  —  Aged  53  years;  came  here  in  1845.  Ilis 
application  had  attached  to  it  what  purports  to  be  an  affidavit  that 
ho  had  declared  liis  intentions  in  Trenton,  New  Jersey,  in  ITovem- 
ber,  1859.  Nuss  says  he  was  never  in  ^Jfew  Jersey,  and  never  out 
of  this  State  since  he  came  here,  and  that  the  signature  to  the  affi- 
davit is  not  his. 

20.  William  Bruegger — Game  hero  when  over  18  years  old; 
was  naturalized  on  minor's  papers. 

21.  Louis  Wolfe  —  Came  here  when  over  18  years  old,  and  was 
naturalized  on  minor's  papers.  He  don't  write,  but  his  application 
and  subsequent  papers  purport  to  be  signed  by  him  throughout. 
Neither  of  tlie  affidavits  to  residence,  declaration,  or  renunciation 
have  jurats  attached,  nor  has  the  affidavits  of  the  witnesses. 

22.  Conrad  Nill  —  Came  here  when  over  18  years  of  age,  and 
was  naturalized  on  minor's  papers. 

Of  that  number  it  appeared,  beyond  question,  that  ten  voted  for 
the  contestant,  namelv: 

1.  Thomas  AVatkiiis. 
■2.  Ailbcrt  E.  Bcli. 
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S.  Ignatz  Ohristopber. 
4.  John  Fries. 
-5.  Louis  Ilemelnir. 
<).  Joseph  Unger. 

7.  August  Kem. 

8.  Jacob  Heilman. 

9.  Isadore  Licheustein. 
10.  Frederick  Bodsteds. 

In  the  case  of  each  of  whom  the  same  general  objections  were 
made,  and  whose  papers,  like  those  of  the  twenty-two  above  named, 
as  having  voted  for  the  sitting  member,  are  upon  their  face  irregu- 
lar, and,  like  them,  manifestly  fraudulently  obtained. 

So  much  doubt  arises  in  the  minds  of  your  committee  as  to  who 
the  sc'veral  other  witnesses  called  and  examined  voted  for,  that  we 
cannot  find,  as  fact,  tliat  they  voted  for  the  sitting  member,  or  for 
the  cc^ntestant ;  and  it  is  not  certain  that  some  or  all  sucli  may  not 
have  voted  for  some  other  candidate  for  the  same  oificc.  At  all 
event.^  we  hesitate  to  charge  either  of  the  parties  present  with  any 
vote  where  there  appears  to  be  a  reasonable  doubt.  Having 
reached  the  conclusions  above  stated,  we  have  found  that  from  the 
votes  canvassed  in  favor  of  the  sitting  member^  Daniel  Patterson. 
.  namely,  three  thousand  four  hundred  and  two,  there  should  be  Cfe- 
ducted  the  votes  of  the  persons  above  named,  as  holding  irregularly 
issued  or  fraudulently  procured  naturalization  papers,  twenty-two, 
leaviuiT  his  vote  at  three  thousand  three  hundred  and  eighty.  And 
from  the  vote  of  the  contestant,  John  E.  Brodsky,  namely,  three 
thousiind  three  hundred  and  eighty-five,  there  should  be  deducted 
for  votes  of  like  character  ten,  leaving  his  vote  at  three  thousand 
three  hundred  and  seventy-five. 

It  appears,  then,  that  the  sitting  member  has  a  plurality  of  five 
over  the  contesting  party,  and  should  therefore  be  awarded  the  seat 
which  lie  now  holds. 

Your  committee,  therefore,  recommend  the  adoption  of  the  fol- 
lowing resolutions : 


586     Casks  ov  Coxtested  Elections  to  Seats  ix  the 

1.  Resolved,  That  the  several  certificates  of  iiaturalizatioiu  Lere- 
inbefore  mentioned  and  referred  to,  are  Aoid  for  fraud  and  irrej^i- 
larity. 

2.  Resolved,  Tliat  Daniel  Patters^on  was,  at  the  last  g(!neral  eh'c- 
tion,  duly  elected  member  of  Assembly  for  the  eighth  Assembly 
district  for  New  York,  and  that  he  is  entitled  to  retain  the  seat  now 
held  by  him  as  such  member. 

3.  Resolved,  That  the  claim  of  John  E.  Brodskv  tliereto  lu»  and 
the  same  is  hereby  dismissed. 

All  of  which  is  respectfully  submitted. 

CIIAS.  S.  BAKER. 
D.  AV.  TRAVIS. 
JAMES  A.  ROBKR  rs. 
AVILLIAM   J.   YOrXGS. 
AV.  II.  STEELE. 
MOKRIS  K  ELY XX. 
GEORCIE  BEKRV. 
Dated,  Albany,  April  22,  1S70. 
Assembly  Journal,  l()2d  Session,  1870. 


Case  of  Charles  F.  Trowbridge  and  Jam^s  6.  Tighe. 

Ix  A.ssKMDLY,  Wednesday,  January  15,  lS7i). 

Mr.  Sheridan  presented  the  petition  of  James  (1.  Tighe,  claiminir 
and  contesting  for  the  seat  of  member  of  Assembly  for  the  fourtli 

.  Assembly  district,  Kings  count v,  now  held  bv  Charles  E.  Trow- 
bridge;  which  was  read  and  referred  to  the  committee  on  privi- 
leges and  elcc'tions,  when  appointed. 

Wednesday,  January  20,  L>7t). 

Mr.  Bak(M'  offend  for  tlie  consideration  of  th(*  House  a  resolution 
in  the^ words  following: 

Resolved,  That  the  c(jnimittee  on  privileges  and  ehrtjons,  to 
which  was  referred  thv  petition  of  James  G.  Tighe,  claiming  the 
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seat  now  held  by  Hon.  Charles  P.  Trowbridge,  have  power  to  send 
for  persons  and  papers,  and  that  they  be  authorized  to  hold  meet- 
ings, for  the  purpose  of  taking  evidence  thereon,  in  such  places  in 
the  State  as  they  shall  deem  necessary,  and  that  they  be  authorized 
to  employ  a  stenographer,  and  have  the  evidence  printed  daily,  as 
the  case  progresses. 

The  Speaker  put  the  question  whether  the  House  would  agTce  to 
said  resolution,  and  it  Avas  determined  in  the  affirmative,  as  follows : 

Ayes  87.     Xoes  00. 

•/ 

Wednesday,  April  2,  1879. 

Mr.  Baker  presented  a  report  of  the  committee  on  privileges  and 
elections,  in  the  case  of  James  G.  Tighe,  contesting  the  seat  of 
Charles  Trowbridge,  as  member  of  Assembly  from  the  fourth  As- 
sembly district  of  Icings  county,  in  the  words  following: 

In  the  IMatter  of  James  G.   Tigiie,   Contestant,   Fourth 
Assembly  District  of  the  County  of  Kings. 

The  contestant  above  named,  having  appeared  in  poi-son,  and  the 
sitting  member  in  person  and  by  Charles  C.  Bull,  Esq.,  his  counsel, 
on  the  18th  day  of  February,  1879,  before  the  committee  of  the 
Assembly  on  privileges  and  elections,  at  the  capitol  in  Albany,  the 
following  facts  are  mutually  admitted  by  the  sitting  member  and 
contestant : 

First.  That  of  the  whole  number  of  votes  cast  at  tfie  last  general 
election  in  the  State,  held  on  the  5th  day  of  Xovembcr,  1878,  for 
member  of  Assembly  of  fourth  district.  Kings  county,  Charles  T. 
Trowbridge,  the  sitting  member,  received  six  thousand  one  hundred 
and  seventy-three  (6,173),  and  James  G.  Tighe,  the  contestant, 
four  thousand  five  hundred  and  twenty-one  (4,521),  being  re- 
spectively the  highest  and  next  highest  number  of  votes  received  at 
said  election  for  said  office. 

Second.  That  at  the  time  of  said  election  the  said  Charles  T. 
Trowbridge  was,  and  for  more  than  one  hundred  days  prior  thereto, 
had  been  employed  by  the  commissioners  of  the  department  of  the 
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city  works  of  the  city  of  Brooklyn,  in  the  bureau  of  the  chiof 
engineer,  as  foreman  of  a  gang  of  laborers  on  street  repairs;  that  his 
duties,  under  sucli  employment  as  a  foreman  of  a  gang  of  laborei^s 
on  street  repairs,  was  variable  under  the  direction  of  the  chief 

• 

engineer;  that  ho  had  no  power  to  do  any  act  or  perform  any 
service,  except  as  directed  and  required  by,  and  in  the  manner  pre- 
scribed by,  the  said  chief  engineer;  that  such  employment  was  en- 
joyed simply  at  the  pleasure  of  the  commissioners;  that  the  said 
Trowbridge  was  never  required  to  take,  nor  has  he  ever  taken,  any 
oath  of  office ;  that  he  received  a  salaiy  of  four  dollars  a  day  when 
actually  employed,  payable  monthly;  that  the  nature  of  such  em- 
ployment was  such  that,  if  there  was  no  work  for  him  to  do,  the 
said  commissioners  were  not  obliged  to  pay  him  a  salary  during  such 
time  as  he  was  not  actually  employed.  The  sitting  member  ad- 
mits, however,  that  he  was  continuously  employed,  from  the  date 
of  his  employment  by  said  commissioners,  December  15,  1877. 

CHAS.    C.    BULL, 
Atfy  for  Chds.  T.  Ti'owhridge^  Sitting  Member. 

J.  G.  TIGHE, 

Attorney  in  Person. 

IlEroRT  OF  Committee. 
To  the  Assembly  of  the  Stale  of  New  Yorlc: 

The  undersigned,  your  committee  on  privileges  and  elections,  to 
whom  was  referred  the  ])etition  of  James  G.  Tighe,  of  the  fourth 
Assonibly  district  of  Kings  county,  contesting  the  seat  of  Charles 
T.  Trowbridge,  as  menil)er  of  Assembly  from  said  district,  re- 
spectfully report  that  they  have  heard  the  proofs  of  the  respective 
parties,  and  the  arguments  of  their  respective  counsel,  and  having 
considered  the  same  we  iind  and  report  as  follows: 

Annexed  hereto  and  herewith  returned  are  the  memorial  or  peti- 
tion of  the  contestant,  the  statement  of  facts  made,  agreed  to  and 
signed  by  the  respective  parties,  with  the  arguments  of  the  counsel 
made  and  submitted  to  us  in  said  case,  and  while,  in  our  opinion, 
the  question  was  eminently  a  proper  one  to  be  passed  upon  by  the 
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Assembly,  upon  the  facts  so  agreed  upon  and  submitted  by  the 
parties,  we  find,  as  conclusion  of  law,  that  the  said  Charles  T. 
Trowbridge  was  not,  within  the  meaning  of  section  8  of  article  3 
of  the  Constitution  of  the  State  of  New  York,  "  an  officer  under  a 
city  government,"  within  one  hundred  days  previous  to  his  election 
as  a  member  of  this  Assembly. 

Your  committee,  therefore,  recommend  the  adoption  of  the  fol- 
lowing resolution: 

Resolvedy  That  Charles  T.  Trowbridge  was,  at  the  last  general 
election,  duly  elected  member  of  Assembly  from  the  fourth  Assem- 
bly district  of  Kings  county;  that  he  was,  at  the  time  of  his  election, 
eligible  to  the  Legislature;  that  he  be  permitted  to  retain  his  seat 
as  such  member;  and  that  the  petition  of  the  said  James  G.  Tii^he 
be  and  the  same  is  hereby  dismissed. 

All  of  which  is  respectfully  submitted. 

CHARLES   S.    BAKER. 

D.  W.  TRAVIS. 

W.  IL  STEELE. 

JAMES  A.  ROBERTS. 

WM.  J.  YOUNGS. 

MAURICE  B.  FLYNN. 

GEORGE  BERRY. 
Dated,  Albany,  April  1,  1870. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 

said  report,  and  it  was  determined  in  the  affirmative. 
Assembly  Journal,  102d  Session,  1870. 


Case  of  Joseph  Hynes  and  Thomas  Liddle. 

Ix  Assembly,  Wednesday,  January  7,  1880. 

Mr.  Slingerland  presented  petition  of  Mr.  Liddle  claiming  and 
contesting  the  seat  of  Joseph  Ilynes  of  the  fourth  district  of 
Albany  county. 

Ordered^  That  said  petition  be  referred  the  committee  on  priv- 
ileges and  elections,  when  appointed. 
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MoxDAY,  March  8,  1880. 

Mr.  Travis,  from  the  committee  on  privileges  and  elections, 
to  which  was  referred  the  petition  of  Thomas  Liddle,  presented 
by  Mr.  (iriggs,  praying  for  his  seat  for  the  fifth  district  of  Albany 
county,  presented  the  following  report  and  resolution,  Messrs. 
Havens  and  T.  E.  Benedict  dissenting  therefrom. 

Report  of  Committee. 
To  the  llonomble  the  Assembly  of  the  State  of  New  YorJc: 

Your  commmittee  on  privileges  and  elections,  to  which  was 
referred  the  petition  of  Thomas  Liddle,  'claiming  the  seat  occu- 
pied by  Joseph  Ilynes,  from  the  fourth  district  of  Albany  county, 
respectfully  report :  That  they  have  fully  investigated  the  same, 
liave  sworn  and  examined  over  three  hundred  witnesses,  and  have 
i'cceived  and  examined  the  returns  as  made  from  said  Assembly 
district  outside  of  the  fifth  election  district  of  the  town  of  Wator- 
vliet,  as  well  as  from  said  fifth  district,  from  which  it  appears  that 
the  petitioner,  Thomas  Liddle,  received,  outside  of  said  fifth  dis- 
trict, three  thousand  three  hundred  and  seventy-four  votes,  and 
Joseph  Ilynes,  the  sitting  member,  received,  in  the  same  portion 
of  said  Assembly  district,  three  thousand  one  hundred  and  fifty- 
-ix  votes,  leaving  a  majority  for  said  Liddle  of  two  hundrefl  and 
eighteen  votes. 

That  this  portion  of  the  returns  was  undisputed,  the  only  con- 
test or  dispute  being  as  to  the  said  fifth  district  of  the  town  of 
Watervliet. 

That  the  aggregate  vote  of  that  district  for  member  of  As- 
sembly, as  given  by  the  returns  of  the  inspectors  for  that  district, 
was  seven  hundred  and  fortv-four,  divided  as  follows: 

For  Josepli  Ilynes ^  .    556  votes. 

For  Thomas  Liddle   181      " 

For  Thomas  B.  Boyd 7 


fr         %t 


Total 744      " 
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or  a  majority  for  Mr.  llynes  over  Mr.  Liddle  of  three  hundred 
and  seventy-five,  and  which,  if  correct,  elected  said  Hy.nes  by  a 
majority  of  one  hundred  and  fifty-seven. 

Your  committee  respectfully  further  report  that  it  was  clearly 
proved  before  us  that  there  were  at  least  two  hundred  and  eighty- 
three  electors  of  the  fifth  district  of  said  to^\^l  of  Watervliet 
who  cast  their  ballots  for  the  said  Thomas  Liddle  at  said  poll, 
at  the  last  election,  wdiich  in  the  judgment  of  your  committee, 
impeaches  the  returns  from  that  district,  and  renders  it  neces- 
sary under  the  rules  of  law,  to  reject  or  throw  out  the  said  re- 
turn, which  would  leave  the  said  Xiddle  elected  by  a  majority  of 
two  hundred  and  eighteen. 

Your  connnittee,  although  having  no  doubt  of  their  right  and 
power,  und(^r  the  rules  of  law,  to  allow  to  said  Liddle  the  two 
hundred  and  eighty-three  votes  proved  to  have  been  cast  for  him 
at  said  poll,  thus  mat(*rially  increasing  his  majority,  have  deemed 
it  unnecessarv. 

Your  committee  further  shows,  that  without  throwing  out  such 
returns  from  said  district  entire,  but  allowing  to  said  Liddle  tlic 
number  of  votes  thus  proved  to  have  been  cast  for  him,  the 
result  would  he  as  follows: 

Whole  number  for  both  candidates,  737. 

For  Joseph  Ilynes ' 454 

For  Thomas  Liddle 283 

or  a  majority  in  that  district  for  ^Ir.  Ilynes  of 171 

which  deducted  from  the  majority  for  Mr.  Liddle  outside  this 
district  of  two  hundred  and  eighteen,  would  elect  Mr.  Liddle  by 
a  majority  of  forty-seven. 

Your  committee  further  report,  that  in  their  opinion  the  in- 
spectors in  said  district,  and  the  clerks,  or  a  portion  of  them, 
willfully  and  designedly  falsified  the  actual  vote  cast  in  said  dis- 
trict, either  by  a  false  coimt,  or  in  announcing  the  residt,  in  thatl 
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they  allowed  to  said  Ilynes  a  pile  of  ballots  of  eighty  which 
belonged  to  or  should  have  been  allowed  to  the  said  Liddle,  and 
when  their  attention  was  called  to  it,  persisted  in  the  claim  that 
they  belonged  to  said  Hyifes,  and  almost  immediately  sw^ept  the 
ballots  into  the  box,  thus  preventing  a  discovery  and  correction 
of  their  crime  or  error. 

Your  commmittee  further  report,  that  this  fraud  upon  the 
ballot  was  the  better  enabled  to  be  perpetrated  from  the  fact,  that 
two  of  the  inspectors  belonged  to  the  same  political  party  with 
Mr.  Ilynes,  and  both  clerks  also  until  about  the  time  the  canvass 
began,  and  then,  at  the  suggestion  of  some  person,  the  Republican 
inspector,  being  a  one-armed  man,  w^as  induced  to  leave,  and 
another  nominal  Republican,  although  a  partisan  of  Mr.  Hynes, 
voting  and  working  for  him,  put  in  his  place,  and  because  the 
inspectors  did  not  each  of  them  ct)unt  all  of  the  ballots,  and  the 
clerks  did  not  see  the  count,  and  permitted  one  of  their  number 
to  call  oflf  to  the  clerks  and  the  number  of  ballots  in  each  pile 
for  each  of  the  candidates,  and  an  understanding  between  him 
and  one  or  both  of  the  clerks  could  change  the  actilal  vote  double 
the  number  of  any  pile  Avithout  much  fear  of  detection. 

Your  committee,  therefore,  suggest  that  further  safeguards 
should  be  thrown  aroinid  tlie  counting  of  the  ballots  by  the  in- 
spectors, either  as  provided  for  by  the  bill  now  before  the  Legis- 
lature or  in  some  other  way,  or  the  elections  will  be  a  mere 
mockery  when  in  the  hands  of  incompetent  or  dishonest  inspectora 
and  clerks. 

Your  committee,  therefore,  find  and  report  that  the  said  Thomas 
Liddle  was  dulv  elected  member  of  Assomblv  from  the  fourth 
Assemblv  district  of  Albanv  countv,  and  should  have  received 

a.  at' 

the  certificate  of  election  instead  of  Josepli  Hync^s,  and  recom- 
mend the  adoption  of  the  following  resolution: 

Resolved,  That  Thomas  Liddle  was,  at  the  last  general  election,, 
dulv  elected  to  the  Assemblv  from  the  fourth  Assemblv  district 
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of  Albany  county,  which  seat  is  now  held  by  Joseph  Hynes,  and 
that  the  said  Thomas  Liddle  is  hereby  awarded  the  same. 

All  of  which  is  respectfully  submitted. 

DAVID  W.  TRAVIS. 
W.  H.  STEELE. 
H.  J.  HURD. 
C.  H.  DUELL. 
JOHN  WARNER, 

PETER  D.  LEFEVER. 
Dated,  March  8,  1880. 

Mr.  Travis  moved  that  said*  report  be  laid  on  the  table  and 
ordered  printed. 

Mr.  Si)eaker  put  the  question  whether  the  House  would  agree 
to  said  motion,  and  it  was  determined  in  the  affirmative. 

Mr.  Travis  moved  that  said  report  be  made  a  special  order  for 
Thursday  morning,  immediately  after  the  reading  of  the  jour- 
nals. 

Thubsday,  March  11, 1880. 

Mr.  Speaker  announced  the  special  order  of  the  day  being  the 
report  of  the  committee  on  privileges  and  elections  in  the  con- 
tested seat  case  of  Liddle  v.  Hynes. 

Thursday,  March  11,  1880. 

Mr.  T.  E.  Benedict  moved  to  substitute  the  following  minority 
report  of  the  committee  on  privileges  and  elections,  for  that  of 
the  majority  report  of  said  committee : 

To  the  Assembly: 

The  undersigned,  member  of  the  committee  on  privileges 
and  elections,  respectfully  submit  the  following  report,  which 
dissents  from  the  views  of  the  majority  of  said  .committee  as 
expressed  in  a  report  in  which  they  recommend  that  the  seat 
now  occupied  by  Hon.  Joseph  Hynes  be  awarded  to  the  contest- 
ant, Thomas  Liddle. 

38 
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The  petition  of  the  contestant  claims  that  he  was  chosen  mem- 
ber of  Assembly  from  the  fourth  district  of  Albany  county,  at 
the  last  general  election;  and  that  the  certificate  of  election,  based 
upon  charges  of  a  fraudulent  count  in  the  fifth  district  of  Water- 
vliet,  of  said  county  was  wrongfully  issued  to,  Joseph  Hynes, 
the  sitting  member. 

The  evidence  introduced  in  support  of  the  claims  and  charges 
of  the  contestant  do  not  furnish  proofs  of  fraud;  but,  on  the 
contrary,  proves  the  canvass  of  votes  at  the  disputed  polls  to 
have  been  open,  fair  and  correct. 

These  important '  and  conclusive  facts  are  set  aside  on  the 
part  of  a  majority  of  the  committee,  on  the  grounds  that  the 
inspectors  and  clerks  of  the  poll  are  incompetent  witnesses,  in- 
asmuch as  they  are  not  disinterested  in  the  proof  of  the  charges 
of  fraud. 

The  straightforward  testimony  of  these  sworn  officers  of  the 
law  is  considered  by  a  majority  report  a  nullity,  and  a  testimony 
of  two  hundred  andj  eighty-threei  out  of  three  hundred  and 
three  electors  sworn  on  the  part  of  the  contestant  consid- 
ered valid  to  increase  ^he  vote  of  the  contestant  at  the 
polls  in  the  fifth  district  of  Watervliet  one  hundred  and  two  votes 
in  excess  of  the  one  hundred  and  eighty-one  awarded  as  the 
true  returns  as  made  by  the  board  of  canvassers,  thus  securing  a 
majority  of  forty-seven  for  the  contestant  in  the  district,  and  on 
which  you  are  asked  to  award  him  the  seat  he  claims. 

This  unreliable  testimony  of  electors  that  participated  in  a 
well-established  trade  of  votes  between  the  friends  of  Joseph 
Hynes,  democratic  candidate  for  Assembly,  and  D.  F.  Tighe, 
republican  candidate  for  coroner,  whereby  each  of  them  largely 
profited  by  receiving  an  excess  of  votes,  above  the  other  candi- 
dates on  their  respective  ticket,  is  further  made  unreliable  by 
their  present  desire  to  be  right  on  the  party  record,  and  their 
almost  uniform  inabilitv  to  testify  as  to  the  name  of  another 
single  candidate,  except  the  one  they  had  been  coached  to  name 
on  the  Assembly  ticket  voted. 
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The  undersigned  cannot  believe  that  this  Assembly  will,  upon 
^uch  testimony,  reverse  the  declared  result  as  shown  by  the  board 
of  canvassers,  and  furnish  a  precedent  which  will  Hereafter  serve 
as  a  pretext  on  which  in  every  close  result  between  candidates 
the  flimsy  testimony  of  such  witnesses  may,  at  any  period  after 
an  election,  serve  to  defeat  the  will  of  the  people  as  expressed  by 
the  ballot-box. 

We,  therefore,  respectfully  recommend  the  adoption  of  the 
following  resolution: 

Resolvedy  That  Joseph  Hynes  was  duly  elected  member  of 
Assembly  from  the  fourth  Assembly  district  of  Albany  county, 
at  the  general  election  held  therein  on  the  4ih  day  of  November 
1879;  and  that  he  is  entitled  to  retfiojn  the  seat  in  this  House 
which  he  now  occupies. 

All  of  which  is  respectfully  submitted. 

THOMAS  E.  BENEDICT. 

EGBERT  GRANT  HAVENS. 

EDWARD  P.  HAGAN. 
Dated,  March  10, 1880. 

Mr.  Alvord  moved  that  the  time  of  this  session  be  extended  until 
the  special  order  is  disposed  of. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  said  motion,  and  it  was  determined  in  the  affirmative. 

Mr.  Travis  moved  the  previous  question. 

Mr.  Speaker  put  the  question  "  Shall  the  main  question  now  be 
put? "  and  it  was  determined  in  the  affirmative. 

Mr.  Speaker  then  put  the  question  whether  the  House  would 
agree  to  the  motion  to  substitute  the  minority  report  for  the  ma- 
jority report,  and  it  was  determined  in  the  negative. 

Ayes,  28.     Noes,  79. 

Mr.  Speaker  then  put  the  question  whether  the  House  would 
agree  to  the  adoption  of  the  majority  report,  and  it  was  determined 
in  the  affirmative. 

Ayes,  80.     Noes,  31. 
Assembly  Journal,  103d  Session,  1880. 
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Case  of  Andrew  S.  Draper  and  Daniel  Caiey. 

In  Assembly,  Wednesday,  April  13, 1881. 

Mr.  Brodsky,  from  the  committee  on  privileges  and  elections,  to 
which  was  referred  the  petition  of  Daniel  Casey  for  the  seat  now 
held  by  Andrew  S.  Draper,  presented  a  report  in  the  words  fol- 
lowing: 

To  the  Assembly: 

Tour  conmiittee  on  privileges  and  elections  to  which  was  re- 
ferred the  petition  of  Daniel  Casey,  hereto  annexed,  praying  for 
the  seat  now  held  by  Hon.  Daniel  S.  Draper,  as  member  of  Assem- 
bly for  the  second  Assembly  district  for  the  county  of  Albany,  do 
respectfully  report,  that  they  have  been  attended  by  the  contestant 
and  his  counsel,  Hon.  Matthew  Hale,  and  by  the  sitting  member 
and  his  counsel,  Hon.  Rufus  W.  Peckham  and  Alden  Chester, 
Esq.,  and  who  filed  the  answer  to  the  petition  of  the  contestant 
which  is  also  hereto  annexed. 

It  was  admitted  by  counsel  for  the  sitting  member  that  at  the 
time  of  his  election  to  the  Assembly,  in  November,  1880,  he  was 
a  member  of  the  board  of  public  instruction  of  the  city  of  Albany, 
and  that  he  took  the  oath  of  office  as  a  member  of  such  board  be- 
fore the  mayor  of  said  city  of  Albany.  This  fact  being  conceded, 
the  only  question  before  the  committee  for  decision  was  one  of 
law  and  arose  under  section  8  of  article  3  of  the  constitution  of 
this  State,  which  provides  as  follows:  "  No  person  shall  be  eligible 
to  the  Legislature  who  at  the  time  of  his  election,  is,  or  within  one 
hundred  days  previous  thereto,  has  been  a  member  of  Congress,  a 
civil  or  military  officer  under  the  United  States,  or  an  officer  under 
any  city  government."  Was  Mr.  Draper,  at  the  time  of  his  election 
to  the  Legislature,  an  officer  under  a  city  government,  within  the 
meaning  of  this  section  of  the  constitution,  and  therefore  ineligible 
to  the  office  of  member  of  Assembly  ? 
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This  constitutional  question  was  ably  argued  before  the  com- 
mittee by  the  learned  counsel  for  the  respective  parties,  and  the 
committee  after  careful  consideration,  are  unanimously  of  the  opin- 
ion that  the  question  must  be  answered  in  the  negative. 

The  board  of  public  instruction  in  the  city  of  Albany  was  estab- 
lished by  special  act  of  Legislature,  chapter  444  of  the  Laws  of 
1866,  by  which  it  was  provided,  among  other  things,  that  "  The 
said  board  of  public  instruction  shall  have  the  control  and  manage- 
ment of  the  several  public  schools  in  the  city  of  Albany,"  and 
"  Shall  possess  and  exercise  all  the  powers  now  conferred  by  law 
upon  the  present  board  of  education  of  said  city."  By  chapter  516 
of  the  Laws  of  1855,  establishing  the  board  of  education,  it  was 
provided'"  That  said  board  shall  possess  all  the  powers  now  con- 
ferred on  the  commissioners  of  the  district  schools  of  the  city  of 
Albany."  By  chapter  128  of  the  Laws  of  1844,  the  board  of  com- 
missioners of  the  district  schools  was  established  with  certain  de- 
fined powers  "  And  generally  to  possess  the  powers,  discharge  the 
duties  and  be  subject  to  all  of  the  obligations  of  the  several  trustees 
and  other  school  officers  of  the  said  city  of  Albany  as  granted'  and 
imposed  by  the  several  acts  now  in  force  in  relation  to  said  district 
schools  of  said  city."  By  chapter  240  Laws  of  1830  a  board  of 
commissioners  was  established,  possessing  "  Like  powers  and  sub- 
ject to  like  duties  and  liabilities  as  the  same  officers  and  persons  in 
the  towns  of  this  State." 

Thus  we  see  that  the  duties  and  liabilities  of  members  of  the 
present  board  of  public  instruction  in  Albany  rests  upon  the  same 
footing  as  trustees  in  the  various  towns  of  the  State,  with  such 
increased  powers  as  the  Legislature  has  seen  fit  to  give,  and  the 
Supreme  Court  has  held  that  trustees  of  school  districts  are  neither 
county,  city,  town  or  village  officers.  (People  v.  Bennett,  54  Barb. 
480.) 

Instead  of  being  local  or  municipal  officers  or  under  local  or 
municipal  rule,  it  was  held  by  the  Court  of  Appeals  in  a  recent 
case,  that  school  officers  in  New  York  city  were  not  amenable  to 
the  city  corporation  in  any  respect  in  the  discharge  of  their  func- 
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tioiis,  but  were  public  or  State  officers,  charged  with  duties  which 
belonged  to  an  important  branch  of  the  State  government,  and  the 
decision  was  made  in  the  face  of  the  fact  that  the  department  of 
public  education  in  the  city  of  New  York  was  by  the  charter  of 
that  city,  section  7,  chapter  674,  Laws  of  1871,  formerly  consti- 
tuted a  branch  of  the  city  government  (Ham  v.  The  Mayor,  70 
K  Y.  459.) 

As  early  as  1812,  the  State  of  New  York  undertook  the  work  of 
organizing  a  system  of  public  education  by  which  children  should 
have  the  means  of  receiving  instruction  in  the  common  branches 
at  the  public  expense.  This  system  has  been  perfected  and  en- 
larged to  such  an  extent  that  the  State  now,  not  only  gives  free 
instruction  to  every  person  between  the  ages  of  five  and  twenty- 
one,  but  as  to  children  between  eight  and  fourteen  years,  compels 
their  attendance  at  school  a  certain  portion  of  each  year,  at  the 
public  expense.  This  work,  therefore,  is  public  in  the  broadest 
possible  sense;  but  what  would  be  proper  agencies  for  carrying  it 
forward  in  the  rural  districts  would  lack  efficiency  in  large  villages 
and  cities,  and  hence  we  find  that  the  Legislature  has  wisely  made 
the  system  so  flexible  that  the  needs  of  every  locality  are  met,  and 
by  methods  diifering  according  to  different  circumstances,  but  all 
working  tc^ether  for  the  common  good,  as  parts  of  the  public  school 
system  of  the  State.  And  this  system  is  one  over  which  the  State 
retains  general  super\'ision  through  the  State  superintendent  of 
public  instruction.  The  schools  in  Albany  as  elsewhere  in  the 
State  are  subject  to  his  visitation.  (Code  of  Public  Instruction, 
page  124,  section  13.) 

He  annually  apportions  the  income  of  the  United  States  deposit 
fund,  the  common  school  fund  and  the  moneys  raised  by  tax  for 
schools,  to  the  various  school  districts,  cities  and  incorporated  vil- 
lages of  the  State,  on  the  basis  provided  by  law,  to  be  used  for  the 
gratuitous  education  of  children  of  school  age,  and  the  city  of  Al- 
bany receives  its  share,  the  moneys  being  apportioned  ugon  reports 
made  under  the  law  from  the  several  school  districts  and  cities  of 
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the  State.  (Id.  pp.  149,  150,  151,  152,  and  153,  sections  1,  5,  6 
and  7.)  He  also  has  jurisdiction  to  hear  appeals  from  any  official 
act  of  the  board  of  public  instruction  in  Albany,  under  any  act 
pertaining  to  common  schools.    (Id.  p.  73,  sec.  1,  subd.  7.) 

By  the  act  creating  the  board  of  public  instruction  (chapter  444, 
Laws  of  1866),  above  referred  to,  twelve  persons  are  named  who,  as 
declared  in  the  act,  "  shall  constitute  a  body  to  be  known  as  tlie 
board  of  public  instruction  of  the  city  of  'Albany,''  and  the  mem- 
bers "  shall  continue  to  hold  their  office  until  their  successors  shall 
be  elected,"  and  the  act  provides  for  perpetual  succession  in  office. 
By  this  act  also,  and  the  several  acts  amendatory  thereof  or  supple- 
mental thereto  (chapter  2,  Laws  of  1867;  chapter  703,  Laws  of 
1869;  chapter  500,  Laws  of  1870;  chapter  11,  Laws  of  1872;  chap- 
ter 14,  Laws  of  1875;  chapter  345,  Laws  of  1875;  and  chapter  305, 
Laws  of  1877).  The  board  has  among  other  things  exclusive 
power  to  remove  any  of  its  members  for  cause,  to  fill  all  vacancies 
in  their  body,  that  may  occur  from  any  cause,  to  appoint  one  of 
their  number  president,  to  appoint  a  superintendent  of  schools  who 
shall  also  act  as  secretarv  of  the  board.  The  board  also  "shall 
have  the  control  and  management  of  the  several  public  schools, 
and  have  power  to  fix  the  different  grades  of  study  which  shall  be 
taught,  and  to  change  the  same,  to  adopt  rules  and  regulations  for 
the  administration  and  government  of  the  schools,  and  for  the  ad- 
mission of  pupils,  and  to  purchase  and  acquire  lands  for  the  purpose 
of  erecting  schoolhouses,  and  to  take  real  estate  under  the  rigKt  of 
eminent  domain  by  proceedings  initiated  by  them  alone  and  taken 
in  their  own  name. 

These  acts  are  separate  from  the  charter  of  the  city,  which  does 
not  even  enumerate  the  board  of  public  instruction  as  one  of  the 
departments  of  the  city  government.  (See  city  charter,  chapter 
77,  Laws  of  1870,  section  10.)  From  an  examination  of  the  act 
creating  the  board  and  the  several  acts  amendatory  thereof  and 
supplemental  thereto,  and  also  of  the  charter  of  the  city,  it  is  evi- 
dent to  us  that  it  was  the  intention  of  the  Legislature  to  make  the 
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board  independent  of  the  city  government  and  not  subject  to  its 
control.  The  charter  provides  the  powers,  tenures  and  duties  of  all 
the  city  officers,  and  gives  the  mayor  power  to  suspend  for  cause 
any  officer  of  the  city,  and  when  suspended  the  common  council 
may  appoint  a  committee  of  investigation  and  may  dismiss  such 
officer,  and  declare  his  office  vacant,  and  thereupon  it  may  be  filled 
by  the  mayor.  (Chapter  636,  Laws  of  1871,  section  6.)  But  the 
fact  that  the  charter  does  not  in  any  way  prescribe  any  of  the  dutieis 
or  powers  of  the  members  of  this  board,  that  the  mayor  cannot  sus- 
pend  or  the  common  council  remove,  even  for  cause,  any  member 
of  the  board,  which  powers  reside,  as  we  have  &een,  exclusively  in 
the  board,  together  with  the  further  facts  that  the  duties  of  mem- 
bers of  the  board,  as  prescribed  by  the  several  special  acts  referred 
to,  do  not  in  any  way  relate  to  the  administration  of  the  city  govern- 
ment, that  the  members  constitute  a  "  body  "  with  perpetual  suc- 
cession that  neither  the  mayor  nor  common  council  can  in  any  way 
control  them  as  to  the  tenure  of  the  office  or  the  manner  of  dis- 
charging their  duties,  are  conclusive  to  our  minds  that  they  are 
independent  of  the  city  government  and  that  the  Legislature  never 
•  intended  them  to  be  and  did  not  in  fact  make  them  officers  under 
the  city  government,  but  created  the  board  a  separate,  distinct  and 
independent  body  body  to  carry  out  the  educational  system  and 
policy  of  the  State  in  the  city  of  Albany. 

If  the  view  w-e  have  taken  of  these  statutes  be  the  correct  one 
it  will  be  unnecessary  for  us  to  refer  to  many  matters  urged  by  the 
learned  counsel  for  the  contestant  in  support  of  a  different  con- 
stniction.  We  will,  however,  refer  briefly  to  several  of  the  most 
important  considerations  urged  by  him  in  support  of  his  theory. 

It  was  said  that  the  members  of  the  board  were  elected  by  the 
people  at  the  charter  election,  that  the  returns  of  their  election 
were  certified  to  the  common  council  who  canvassed  them,  that  the 
city  provided  the  ballot-boxes  and  that  the  charter  in  section  1  of 
title  5  (Session  Laws,  1870  page  173),  relating  to  "  election,^' 
enumerated  members  of  the  board  as  "  officers  of  the  city  "  when 
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providing  for  the  time  and  place  of  electing  such  officers.  But 
none  of  the  legislation  concerning  the  time  or  the  methods  of  elect- 
ing members  of  the  board  changes,  modifies  or  defines  the  character 
or  nature  of  their  office,  which,  as  we  have  seen,  was  fixed  by  the 
special  laws  creating  the  office,  and  it  does  not  make  them  officers 
under  the  city  government,  because  it  had  been  found  convenient 
to  elect  them  at  the  charter  election  rather  than  at  some  other  time. 

It  was  also  said  that  the  title  to  real  estate  acquired  by  the  board 
for  school  purposes  vests  in  the  city.  (Chapter  703,  Laws  of  1869.) 
This  is  true,  but  the  entire  beneficial  interest  in  and  control  over 
such  land  is  in  the  board,  the  city  cannot  tax  it  or*  dispossess  the 
board  or  exercise  any  authority  or  control  over  it  so  long  as  it  is 
used  for  school  purposes;  while  the  mere  naked  legal  title  is  in  the 
city,  the  entire  beneficial  interest,  use  and  control  over  it  is  in  the 
board;  and  as  to  raising  money  to  pay  for  land,  buildings  and  re- 
pairs, or  for  the  support  and  maintenance  of  the  schools,  the 
authority  of  the  board  is  exclusive  and  supreme,  and  neither  the 
chamberlain,  the  common  council,  the  mayor  or  any  officer  or 
department  of  the  city  government  has  any  voice  or  control  in  the 
matter,  with  the  single  exception  that  by  the  act  of  1877,  chapter 
305,  the  mayor  may  object  to  items  certified  by  the  board  as  neces- 
sary for  school  purposes,  but  the  board  may  by  a  three-fourths  vote 
override  the  objections. 

But  it  is  also  said  that  the  monevs  raised  and  received  for  school 
purposes  was  held  by  the  chamberlain  of  the  city.  (Chapter  444, 
Laws  of  1866,  section  13).  He  is,  however,  the  mere  depositary  of 
the  fund,  the  banker  for  the  board,  the  moneys  are  wholly  subject 
to  the  order  of  the  board,  and  are  paid  only  on  drafts  signed  by 
its  president  and  secretary. 

The  view  we  have  taken  concerning  the  character  of  this  board 
and  its  members  is  in  harmony  with  the  decisions  of  the  courts  of 
this  State  in  relation  to  such  board. 

The  case  of  Ham  v.  the  Mayor,  70  N.  Y.  459,  involved  the 
determination  of  the  legal  relation  between  the  city  of  New  York 
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and  the  department  of  public  education,  which  by  the  charter  of 
New  York  was  expressly  made  a  branch  of  the  city  government. 
Judge  Miller,  in  delivering  the  unanimous  opinion  of  the  Court 
©f  Appeals  (Rappalo,  J.,  being  absent),  says:  "  The  act  of  1871 
does  not,  however,  declare  that  this  department  shall  possess  the 
power  and  privil^es  of  a  corporation,  but  it  evidently  was  the 
apparent  intention  to  make  its  officers  and  servants,  to  a  great  ex- 
tent, independent  of  the  corporation,  and  not  liable  to  the  control 
of  the  city  government  Whether  it  was  a  corporate  body  is  not 
material,  for,  although  formally  constituted  a  department  of  the 
municipal  government,  the  duties  which  it  was  required  to  dis- 
charge were  not  local  or  corporate,  but  related  and  belonged  to  an 
important  branch  of  the  administrative  department  of  the  State 
government.  Although  the  commissioners  were  appointed  by  the 
mayor,  they  were  vested  with  full  power  and  authority  to  manage 
and  control  the  educational  interests  of  the  entire  municipality,  and 
to  appoint  all  subordinate  officers  and  employees,  who  were  sub- 
ject to  their  government  and  control  exclusively,  and  were  their 
servants  and  subordinates.  The  commissioners,  in  the  discharge  of 
their  functions  were  not  amenable  to  the  corporation  in  any  respect 
and  those  who  were  in  their  employ  as  servants  and  subordinates 
were  subject  to  the  commissioners,  bound  to  obey  their  orders  and 
directions,  and  the  defendant  had  no  authority  whatever,  either  to 
employ,  manage,  control  and  direct  their  action,  or  to  remove  or 
discharge  them  for  unskillfulness  or  neglect  of  duty. 

"  Having  no  right  either  to  select  or  to  remove,  as  already  seen, 
the  rule  of  respondeat  superior  could  not  well  be  applied.  To 
render  the  corporation  liable  for  the  acts  of  officers  or  agents,  they 
must  necessarily  have  been  its  agents  and  servants,  selected  or  ap- 
pointed, and  liable  to  be  removed  by  and  responsible  to  the  cor- 
poration for  the  manner  in  which  they  should  discharge  the  trust 
reposed  in  them ;  and  even  when  represented  or  elected  by  the  cor- 
poration, it  is  only  when  the  duties  relate  to  the  exercise  of  a  cor- 
porate power,  and  are  for  the  benefit  of  the  corporation  that  they 
are  servants  and  agents  within  the  maxim  referred  to.     If  only 
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elected  or  appointed  in  accordance  with  the  mandates  of  the  law  to 
perform  a  duty  whifch  is  neither  local  nor  corporate,  and  if  they  are 
independent  of  the  corporation  in  the  tenure  of  their  office,  and  the 
mode  of  discharging  its  duties,  they  are  not  servants  or  agents  of 
the  corporation,  but  public  or  State  officers,  with  such  powers  and 
duties  as  the  statute  prescribes,  and  no  action  lies  against  the  cor- 
poration for  their  acts  or  negligence.'^ 

The  above  case  shows  conclusively  that  the  Court  of  Appeals 
holds  an  officer  of  the  board  of  education  in  New  York  is  not  an 
officer  under  a  city  government,  for  if  he  were,  then  the  city  would 
be  liable  for  his  acts. 

To  the  same  effect  is  the  case  of  Dannat  v.  The  Mayor,  etc.,  6 
Hun,  88;  affirmed,  66  N.  Y.  685. 

Judge  Miller  in  the  case  of  Ham  v.  The  Mayor,  cities  with  ap- 
proval the  case  of  Maximilian  v.  The  Mayor,  62  N,  Y.  160,  which 
was  a  case  involving  the  legal  relations  between  the  city  of  New 
York  and  the  commissioners  of  public  charities  and  corrections 
of  that  city.  Five  commissioners  under  the  statutes  were  appointed 
by  the  mayor  and  constituted  a  "  board,"  which  by  express  pro- 
vision was  made  one  of  the  departments  of  the  city  government.  N^j  ^ 
The  plaintiff's  intestate  was  struck  and  killed  by  an  ambulance 
driver,  one  in  the  employ  of  the  commissioners.  The  plaintiff  sued 
the  city  for  damages  and  the  Court  of  Appeals  held  that  the  city 
was  not  liable  on  the  ground  that  the  Legislature  had  created  the 
commissioners  of  charity  in  New  York  a  body  of  independent  of 
the  city,  which,  though  appointed  by  the  city,  exercise  powers  of  a 
general  and  public  nature  from  which  the  city  derive  no  benefit, 
and  over  which  it  exercised  no  control;  hence,  the  members  of  such 
body  were  not  officers  of  the  city  government  or  subordinate  to  it. 
and  the  city  was  not  liable  for  the  acts  of  the  employees  of  such 
body.  Judge  Folger,  in  giving  the  opinion  of  the  court,  in  that 
case,  says: 

"  There  are  two  kinds  of  duties  which  are  imposed  upon  a  muni- 
nicipal  corporation;  one  is  of  that  kind  which  arises  from  the  grant  of 
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a  special  power,  in  the  exercise  of  which  the  municipality  is  as  a 
legal  individual,  the  other  is  of  that  kind  which  arises  or  is  im- 
plied from  the  use  of  political  rights  under  the  general  law  in  the 
exercise  of  which  it  is  as  a  sovereign.  The  former  power  is  private 
and  is  used  for  private  purposes;  the  latter  is  public  and  is  used 
for  public  purposes.  ^  But  where  the  power  is  entrusted  to  it,'  the 
city  as  one  of  the  political  divisions  of  the  State  and  is  conferred 
not  for  the  immediate  benefit  of  the  municipality,  but  as  a  means 
to  the  exercise  of  sovereign  power  for  the  benefit  of  all  citizens,  the 
corporation  is  not  liable  for  nonuser,  nor  'for  misuser  fcy  public 
agents.  Where  the  duties  which  are  imposed  upon  municipalities 
are  of  the  latter  class,  they  are  generally  to  be  performed  by  officers 
who,  though  deriving  their  appointments  from  the  corporation  it- 
self, through  the  nomination  of  some  of  its  executive  agents,  by 
a  power  devolved  thereon  as  a  convenient  mode  of  exercising  a 
function  of  government,  are  yet  the  ofiicers  and  hence  the  servants 
of  the  public  at  large.  They  have  powers  and  perform  duties  for 
the  benefit  of  all  the  citizens  and  are  not  under  the  control  of  the 
municipality  which  has  no  benefit  in  its  corporate  capacity  from 
the  performance  thereof.  They  are  not  then  the  agents  or  servants 
of  the  municipal  corporation,  but  are  public  officers,  agents  or  ser- 
vants of  the  public  at  large,  and  the  coi-poration  is  not  responsible 
for  the  acts  or  omissions  of  the  subordinates  appointed  by  them. 

"  And  where  a  municipal  corporation  elects  or  appoints  an  officer 
in  obedience  to  an  act  of  the  Legislature,  to  perform  a  public  ser- 
vice in  which  the  corporation  has  no  private  interest,  and  from 
which  it  derives  no  special  benefit  or  advantage  in  its  corporate 
capacity,  such  officer  cannot  be  regarded  as  a  servant  or  agent  of 
the  municipality. 

"  He  is  the  person  selected  by  it  as  the  authority  empowered  by 
law  to  make  selections;  but  when  selected,  and  its  powers  exhausted, 
he  is  not  its  agent,  he  is  the  agent  of  the  public  for  whom  and  for 
whose  purposes  he  was  selected." 
Assembly  Journal,  1891. 

The  same  principal  is  substantially  held  in  the  following  cases: 
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McKay  v.  City  of  Buffalo,  9  Hun,  401;  Smith  v.  City  of  Roches- 
ter, 76  N.  T.  506;  Fellows  v.  The  Mayor,  8  Hun,  484. 

The  general  rule  is  that  when  powers  created  and  enjoined  by 
the  Legislature  are  given  and  laid  upon  officers  to  be  named  by 
the  municipality,  but  for  the  public  benefit,  and  as  a  convenient 
method  of  exercising  a  function  of  general  government,  and  where, 
as  in  this  case,  the  municipality  has  no  immediate  control  over  or 
power  of  removal  of  the  officer^  and  he  is  not  responsible  to  the 
municipality  for  the  manner  in  which  he  discharges  his  duty,  he  is 
not  a  city  or  municipal  officer,  but  a  /public  one;  and  since  the 
board  of  public  instruction  of  Albany  falls  within  this  rule,  Mr. 
Draper,  the  sitting  member,  is  not  an  officer  under  the  city  govern- 
ment, but  is  a  public  or  State  officer,  and  hence  eligiUe  to  the 
Legislature. 

There  is  a  recent  legislative  precedent  which  is  in  harmony  with 
the  view  we  have  taken,  and  which  alone  should  be  decisive  in  this 
case.  In  1876,  James  W.  Gerard,  who  was  an  inspector  of  schools 
in  the  city  of  New  York,  was  elected  to  the  Senate.  His  seat  was 
contested  by  William  Lainbeer,  on  the  ground  that  Mr.  Gerard  was 
an  officer  under  a  city  government  within  the  meaning  of  the  8th 
section  of  the  3d  article  of  the  Constitution,  and,  therefore,  in- 
eligible to  the  Legislature.  But  the  Senate  decided  that  he  was 
not  such  an  officer,  and  denied  the  prayers  of  the  contestant.  (See 
Senate  Journal,  1876,  p.  209.) 

Mr.  Gerard's  case  in  its  relations  and  bearings  to  this  one,  was 
so  fully  and  carefully  argued  and  considered  in  the  brief  of  counsel 
for  the  sitting  member,  Mr.  Draper,  and  our  views  being  so  fully 
in  harmony  with  the  positions  there  taken,  that  we  have  annexed 
that  part  of  the  brief  to  this  report.     (See  note  "  A.") 

For  the  reasons  aforesaid,  your  committee  are  of  the  opinion 
that  the  prayer  of  Daniel  Casey,  the  petitioner,  should  be  denied, 
and  submit  for  adoption  the  following  preamble  and  resolution : 

Whereas,  In  the  judgment  of  the  Assembly,  a  member  of  the 
board  of  public  instruction  of  the  city  of  Albany  is  not  an  officer 
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under  the  city  government  within  the  meaning  of  the  8th  section 
of  the  3d  article  of  the  Constitution  of  this  State;  therefore, 

Resolved,  That  the  prayer  of  Daniel  Casey,  praying  that  An- 
drew S.  Draper  be  declared  ineligible  to  the  office  of  member  of 
Assembly  for  the  second  district  of  Albany  county,  and  that  the 
seat  which  he  occupies  be  awarded  to  the  petitioner  be  denied. 

All  which  is  respectfully  submitted. 

Dated,  Albany,  April  11,  1881. 

JOHN  E.  BRODSKY, 

Chairman, 
W.  D.  GORSIINE. 
A.  P.  FISH. 

ARTHUR  W.  HICKMAN. 
JAMES  E.  GOODMAK 
JAMES  W.  SHEEHY. 
JOHN  HENRY  M'CARTHY. 
JOHN  SHANLEY. 
JEREMIAH  HIGGINS. 

Thubsdat,  April  14,  1881. 

Mr.  Speaker  atated  the  pending  question  to  be  the  report  of  the 
conunittee  on  privileges  and  elections  in  the  case  of  Daniel  Casey 
for  the  seat  now  held  by  Andrew  S.  Draper. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  said  report,  and  it  was  unanimously  determined  in  the  affirma- 
tive. 
Assembly  Journal,  104th  Session,  1881. 


Case  of  Henry  L.  Sprag^e  and  Thaleti  S.  Bliu. 

In  Assembly,  Fbiday,  February  16,  1883. 

Mr.  Rice,  from  the  committee  on  privileges  and  elections,  to 
which  was  referred  the  petition  of  Henry  L.  Sprague,  claiming  the 
seat  now  occupied  by  Hon.  Thales  S.  Bliss,  presented  a  majority 
report  in  writing,  in  favor  of  the  petitioner. 
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Mr.  Bartletf,  from  the  said  committee,  submitted  a  minority  re- 
port, which  was  laid  upon  the  table  and  ordered  printed. 

Majority  Report  of  the  Committee  on  Privileges  and  Elec- 
tions, UPON  the  Petition  of  Henry  L.  Sprague,  Claiming 
THE  Seat  now  Occupied  by  Hon.  Thales  S.  Bliss. 

To  the  House  of  Assembly  of  the  State  of  New  York: 

The  committee  on  privileges  and  elections,  to  which  was  re- 
ferred the  petition  of  Henry  L.  Sprague,  claiming  the  seat  now 
occupied  by  Thales  S.  Bliss,  as  representative  of  the  thirteenth 
Assembly  district  of  the  county  of  New  York,  respectfully  re- 
port, that  the  committee  have  heard  the  proofs  and  allegations 
of  the  respective  claimants  and  the  arguments  of  counsel,  and 
that  the  facts  of  the  case  about  which  there  is  no  dispute,  are  as 
follows : 

First.  That  the  contest  is  based  solely  upon  the  result  in  the 
fourteenth  election  district  of  the  thirteenth  Assembly  district 
of  said  county. 

Second.  That  the  total  number  of  votes  cast  in  said  election 
district  was  three  hundred  and  five,  of  which  blank  and  defective 
received    twelve. 

Third.  That  of  said  number  of  votes,  either  the  petitioner, 
Henry  L,  Sprague,  or  the  sitting  member,  Thales  S.  Bliss,  re- 
ceived one  hundred  and  seventy-three,  and  the  other  received 
one  hundred  and  twenty. 

The  only  question  in  said  contest  is  as  to  which  of  the  above 
mentioned  parties  receiver  one  hundred  and  seventy-three  votes 
and  which  received  one  hundred  and  twenty  votes. 

Your  committee  having  heard  and  carefully  weighed  and  con- 
sidered the  testimony  in  the  case  find  that  Henry  L.  Sprague  re- 
ceived the  one  hundred  and  seventy-three  votes  and  Thales  S. 
Bliss  the  one  hundred  and  twenty  votes. 

Your  committee,  therefore,  decide  that  Henry  L.  Sprague  is 
the  duly  elected  member  of  Assembly  from  the  thirteenth  As- 
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sembly  district  of  the  county  of  New  York,  and  recommend  the 
adoption  of  the  following  resolution : 

Resolved,  That  Henry  L.  Sprague  is  the  duly  elected  member 
of  Assembly  for  the  thirteenth  Assembly  district  of  the  county 
of  New  York,  and  is  entitled  to  the  seat  now  occupied  by  Thales 
S.  Bliss. 

All  of  which  w  respectfully  submitted. 

FEANK  EICE. 
H.  S.  CLEMENT. 
THOS.  V.  WELCH. 
LEROY  B.  CRANE. 
WM.  CARYL  ELY. 
THEODORE  ROOSEVELT. 
GEO.  Z.  ERWIN. 

0 

MiNOBiT'x'  Report  of  the  Minoeity  of  the  Committee  on 
Privileges  and  Elections,  upon  the  Petition  of  Henry  L. 
Sprague,  Claiming  the  Seat  now  Occupied  by  Hon.  Tkat.es 
S.  Bliss. 

To  the  House  of  the  Assembly  of  the  State  of  New  York: 

The  undersigned  dissents  from  the  report  of  the  majoirty  of 
the  committee  on  privileges  and  elections  declaring  Henry  L. 
Sprague  entitled  to  the  seat  now  occupied  by  Thales  S.  Bliss,  and 
respectfully  recommend  the  adoption  of  the  following  resolu- 
tion : 

Resolvedy  That  the  petition  of  Henry  L.  Sprague,  to  be  ad- 
mitted to  the  seat  now  occupied  by  Thales  S.  Bliss,  be  denied. 

All  of  which  is  respectfully  submitted. 

L.  CHESTER  BARTLETT. 
JOSEPH  DELEHANTT. 

Mr.  M.  C.  Murphy  moved  that  said  reports,  together  with  the 
evidence  taken  by  said  committee  in  said  case,  be  printed,  and 
that  the  consideration  of  the  same,  be  made  a  special  order  for 
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Thursday  evening,  March  1,  and  that  the  case  be  disposed  of 
before  adjournment. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  said  motion  and  it  was  determined  in  the  affirmative,  two- 
thirds  of  all  the  members  present  voting  in  favor  thereof. 

Thursday,  March  8,  1883. 

When  the  name  of  Mr.  De  Land  was  called,  Mr.  M.  C.  ,Murphy 
presented  the  following  telegram,  and  asked  that  it  be  entered 
upon  the  Journal. 

XJtica,  March  8,  1883. 
To  CoL.  M.  C.  Murphy,  Delavan  House,  Albany: 
Helm  and  myself  are  paired  on  the  Bliss  case. 

LEVI  J.  DE  LAND. 

Whereupon  the  Speaker  declared  that  Thales  S.  Bliss  was  en- 
titled to  the  seat  now  occupied  by  him. 
Assembly  Journal,  106th  Session,  1883. 


Case  of  Michael  J.  Coffey  and  Thos.  J.  Sheridan. 

In  Assembly,  Friday,  February  16,  1883. 

Mr.  Rice,  from  the  committee  on  privileges  and  elections,  to 
which  was  referred  the  petition  of  Michael  J.  Coffey,  claiming 
the  seat  now  occupied  by  Hon.  Thomas  J.  Sheridan,  made  the 
following  report : 

To  the  House  of  the  Assembly  of  the  State  of  New  York: 

The  committee  on  privileges  and  elections,  to  which  was 
referred  the  petition  of  Michael  J.  Coffey,  claiming  the  seat  now 
occupied  by  Thomas  J.  Sheridan  as  the  representative  from  tfie 
fifth  Assembly  district  of  the  county  of  Kings,  respectfully  re- 
port, that  the  committee  have  heard  the  proofs  and  allegations 
of  the  respective  claimants  and  the  arguments  of  counsel,  and 

39 
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that  the  facts  of  the  case  warrant  the  committee  in  deciding  that 
thomas  J.  Sheridan  was  duly  elected  to  the  office  of  member  of 
Assembly  for  the  fifth  Assembly  district  for  the  county  of 
Kings. 

And  your  committee  respectfully  recommend  the  adoption  of 
the  following  resolution: 

Resolved*  That  Thomas  J.  Sheridan  is  the  duly  elected  memlJer 
of  Assembly  for  the  fif tl^  Assembly  district  for  the  county  of 
Kings,  and  is  entitled  to  the  seat  now  held  by  him. 
All  of  which  is  respectfully  submitted. 

FRANK  RICE. 
II.  S.  CLEMENT. 
THOMAS  V.  WELCH. 
LEROY  B.  CRANE. 
•      WILLIAM  CARYL  ELY. 
L.  'CHESTER  BARTLETT. 
THEODORE  ROOSEVELT. 
JOSEPH  DELAHANTY. 
GEORGE  Z.  ERWIN. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  said  resolution,  and  it  was  determined  in  the  affirmative. 
Assembly  Journal,  106th  Session,  1883. 


Case  of  Isaac  L.  Van  Vorst  and  Richard  A.  Derrick. 

In  Assembly,  Fkiday,  March  16,  1883. 

Mr.  Rice,  from  the  committee  on  privileges  and  elections,  sub- 
mitted the  following  report : 

To  the  Assembly : 

Your  committee  on  privileges  and  elections,  to  whom  was  re- 
ferred the  petition  of  Isaac  L.  Van  Vorst,  claiming  the  seat  of 
Richard  A.  Derrick,  as  member  of  Assembly  from  the  Second 
district  of  Rensselaer  county,  respectfully  report  that  they  have 
heard  the  evidence  in  the  case  and  the  arguments  of  counsel,  all 
of  which  are  before  your  honorable  body,  and  find  as  follows: 
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That  the  several  allegations,  specifications  and  averments  set 
forth  in  the  petition  of  the  said  petitioner,  Isaac  L.  Van  Vorst, 
pertaining  to  or  effecting  the  right  of  the  said  Richard  A.  Derrick 
to  the  seat  now  occupied  by  him,  are  wholly  unsustained  by  the 
evidence  offered  and  received,  and  your  committee  respeetfuUy 
recommend  the  adoption  of  the  following  resolution: 

Resolvedj  That  Richard  A.  Derrick  is  legally  entitled  to  the 
seat  now  occupied  by  him,  as  member  of  Assembly  from  flie 
second  Assembly  district  of  Rensselaer  county. 
All  of  which  is  respectfully  submitted. 

FRANK  RICE. 

H.  S.  CLEMENT. 

S.  C.  BARTLETT. 

GEO.  Z.  ERWIN. 

JOSEPH  DELAHANTY. 

THOMAS  V.  WELCH. 

LEROY  B.  CRANE. 

WM.  CARYL  ELY. 

THEODORE  ROOSEVELT, 
Dated,  Albany,  March  14, 1883. 

Mr.  Rice  moved  that  said  report  be  made  the  special  order  for 
Monday  evening  next. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  said  motion  and  it  was  determined  in  the  affirmative,  two- 
thirds  of  all  the  members  present  voting  in  favor  thereof. 

Monday,  March  19,  1883. 
The  House  proceeded  to  the  consideration  of  the  special  order, 
being  the  report  of  the  committee  on  privileges  and  elections  In 
the  matter  of  the  petition  of  Isaac  L.  Van  Vorst,  claiming  the 
seat  now  occupied  by  Hon.  Richard  A.  Derrick. 

To  the  Assembly: 

Your  committee  on  privileges  and  elections,  to  whom  was 
referred  the  petition  of  Isaac  L.  Van  Vorst,  claiming  the  seat  of 
Richard  A.  Derrick  as  member  of  Assembly  from  the  second 
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district  of  Kensselaer  county,  respectfully  report  that  they  have 
heard  the  evidence  in  the  case  and  the  arguments  of  counsel, 
all  of  which  are  before  your  honorable  body,  and  find  as  follows : 
That  the  several  allegations,  specifications  and  averments  set 
forth  in  the  petition  of  the  said  petitioner,  Isaac  L.  Van  Vorst, 
pertaining  to  or  affecting  the  right  of  the  said  Richard  A.  Der- 
rick to  the  seat  now  occupied  by  him,  are  wholly  unsustained  by 
the   evidence   offered  and  received.     And  your  committee   re- 
spectfully recommend  the  adoption  of  the  following  resolution: 
Resolvedy  That  Richard  A.  Derrick  is  legally  entitled  to  the  seat 
as  member  of  Assembly  from  the  district  of  Rensselaer  county, 
now  occupied  by  him. 
.AH  of  which  is  respectfully  submitted. 

FRANK  RICE. 
H.  S.  CLEMENT. 
L.  C.  BARTLETT. 
'  GEO.  2.  ERWIN. 
LEROY  3.  CRANE. 
WM.  CARYL  ELY. 
THOS.  V.  WELCH. 
THEODORE      ROOSEVELT. 
JOSEPH  DELAHANTY. 
Dated,  Albany,  March  14,  1883. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
said  report,  and  it  was  determined  in  the  affirmative. 
Assembly  Journal,  106th  Session,  1883. 


Case  of  William  E.  Oreenwood  and  Leman  Hotchkiss. 

In  Assembly,  Monday,  March  19,  1883. 

Mr.  Rice,  from  the  committee  on  privileges  and  elections,  sub- 
mitted the  following  report: 

To  the  Assemhly : 

Your  committee  on  privileges  and  elections,  to  whom  was  re- 
ferred the  petition  of  William  E.  Greenwood,  contesting  and  claim- 
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ing  the  seat  of  Leman  Hotchkiss,  as  member  of  Assembly  from  the 
second  district  of  the  county  of  Wayne,  would  respectfully  report 
that  they  have  heard  the  evidence  in  the  case  and  the  arguments  of 
counsel,  all  of  which  are  before  your  honorable  body,  and  find  that 
the  all^ations,  averments  and  specifications  contained  in  the  peti- 
tion of  the  said,  petitioner,  William  E.  Greenwood,  are  unsustained 
by  the  evidence  in  the  case  offered  and  received,  and  respectfully 
recommend  the  adoption  of  the  following  resolution: 

Resolved^  That  Leman  Hotchkiss  is  legally  entitled  to  the  seat 
as  member  of  Assembly  from  the  second  district  of  the  county  of 
Wayne,  now  occupied  by  him. 

All  of  which  is  respectfully  submitted. 

FRANK  RICE. 
H.  S.  CLEMENT. 
.    L.  C.  BARTLETT. 

■ 

GEO.  Z.  ERWIN. 
LEROY  B.  CRANE. 
W.  CARYL  ELY. 

THOS.  V.  WELCH. 
THEODORE      ROOSEVELT. 
JOSEPH  DELAHANTY. 
Dated,  Albany,  March  14, 1883. 

Mr.  Rice  moved  that  said  report  be  made  the  special  order  for 
Monday  evening  next. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
said  motion,  and  it  was  determined  in  the  affirmative,  Iwo-thirds 
of  all  the  members  present  voting  in  favor  thereof, 

Monday,  March  19,  1883. 

The  following  report  of  the  committee  on  privileges  and  elec- 
tions in  the  matter  of  the  petition  of  William  E.  Greenwood,  claim- 
ing the  seat  now  occupied  by  Hon.  Leman  Hotchkiss: 

To  the  Assembly: 

Your  committee  on  privileges  and  elections,  to  whom  was  re- 
ferred the  petition  of  William  E.  Greenwood,  contesting  and  claim- 
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ing  the  seat  of  Leman  Hotclikiss  as  member  of  Assembly  from  the 
second  district  of  the  county  of  Wayne  would  respectfully  report 
that  they  have  heard  the  evidence  in  the  case  and  the  arguments 
of  counsel,  all  of  which  are  before  your  honorable  body,  and  find 
that  the  allegations,  averments  and  specifications  contained  in  the 
petition  of  the  said  petitioner,  William  E.  Greenwood,  are  unsus- 
tained  by  the  evidence  in  the  case  offered  and  received,  and  respect- 
fully recommend  the  adoption  of  the  following  resolution: 

Resolvedy  That  Leman  Hotchkiss  is  legally  entitled  to  the  seat  as 
m^ber  of  Assembly  from  the  second  district  of  the  county  of 
Wayne,  now  occupied  by  him. 

All  of  which  is  respectfully  submitted. 

.     FRANK  RICE, 
H.  S.  CLEMENT. 
L.  C.  BARTLETT. 
GEORGE  Z.  ERWIN. 
LEROY  B.  CRANE. 
WILLIAM  CARYL  ELY. 
THOMAS  V.  WELCH. 
THEODORE      ROOSEVELT. 
JOSEPH  DETAHANTY. 

Dated,  Albany,  March  14, 1883. 

« 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
said  report  and  it  was  determined  in  the  affirmative. 
Assembly  Journal,  106th  Session,  1883. 


Case  of  Bobert  £.  Connolly  and  David  Lindsay. 

In  Assembly,  Thursday,  March  29, 1883. 

Mr.  Clement,  from  the  committee  on  privileges  and  elections, 
presented  a  report  from  said  committee  in  the  matter  of  the  peti- 
tion of  Robert  E.  Connolly,  claiming  the  seat  now  occupied  by  the 
Hon.  David  Lindsav,  which  was  read  as  follows: 
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To  the  Assembly: 

The  undersigned,  your  committee  on  privileges  and  elections,  to 
whom  was  referred  the  petition  of  Robert  E.  Connolly,  claiming 
the  seat  now  occupied  by  David  Lindsay,  as  member  of  Assembly 
for  the  eighth  Assembly  district  of  the  county  of  Kings,  respect- 
fully report: 

That  they  have  heard  the  evidence  of  the  witnesses  and  the  argu- 
ments of  counsel  in  the  case,  and,  after  due  consideration  of  the 
same,  finds  as  follows: 

First.  That  in  the  said  petition  of  the  said  Robert  E.  Connmly 
are  set  forth  seven  counts  or  specifications  upon  which  the  said 
petitioner  bases  his  claim  to  said  seat,  only  three  of  which,  in  the 
judgment  of  your  committee,  according  to  the  evidence  in  the  case, 
now  require  attention. 

Second.  That  the  said  three  counts  or  specifications  are  as  fol- 
lows: 

"  1.  That  in  the  fourth  election  district  of  the  seventeenth  ward 
in  the  city  of  Brooklyn,  the  return  or  statement  of  the  board  of  can- 
vassers shows  that  five  hundred  and  eight  votes,  in  all,  were  cast  for 
member  of  Assembly,  of  which  three  hundred  and  thirty-two  were 
for  your  petitioner,  one  hundred  and  fifty  for  David  Lindsay  and 
twenty-five  for  Michael  W.  Collins,  making  a  total  of  but  five  hun- 
dred and  seven,  and  leaving  unaccounted  for  one  ballot." 

"  That  the  ballot  so  uncounted  was  a  ballot  indorsed  ^  Assem- 
bly; '  on  the  inside  of  said  ballot  ^  For  Member  of  Assembly,'  with 
the  name  of  David  Lindsay,  originally  printed  on  it,  erased  and 
the  name  of  '  Rob  Conl '  written  in  lead  pencil;  that  said  ballot,  in 
fraud  of  your  petitioner's  rights  and  in  violation  of  all  law,  was  not 
counted;  that  the  intention  of  the  voter  who  cast  such  ballot  was 
to  vote  for  your  petitioner,  and  that  it  should  have  been  counted 
for  him ;  that  said  ballot  is  now  in  the  ballot-box  used  in  the  fourth 
election  district  of  the  seventeenth  ward  of  the  city  of  Brooklyn, 
which  ballot-box  is  in  the  custody  of  the  police  department  of  said 

city." 
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"  2.  Your  petitioner  further  shows  that,  in  the  first  election  dis- 
trict of  the  seventeenth  ward  of  the  city  of  Brooklyn,  a  ballot  was 
found  in  the  Assembly  box  indorsed  *  Assembly '  and  having 
printed  on  the  inside  for  member  of  Assembly  '  Robert  E.  Con- 
nelly/ which  ballot  was  torn  in  such  a  way  as  to  erase  some  of  the 
letters  in  the  word  ^  Connelly/  .That,  in  fraud  of  your  petitioner's 
rights,  and  in  violation  of  law,  the  said  ballot  was  not  counted  for 
your  petitioner,  but  annexed  by  the  board  of  canvassers  to  their 
return  to  the  board  of  elections.  That  it  was  evidentlv  the  inten- 
tion  of  the  voter  casting  said  ballot  to  vote  for  your  petitioner,  and 
it  should  have  been  counted  for  him  and  be  credited  with  three 
hundred  votes  from  said  district,  instead  of  two  hundred  and  ninety- 
nine,  as  returned  by  the  said  board  of  canvassers." 

"  3.  Your  petitioner  further  shows  that  in  the  second  election 
district  of  the  seventeenth  ward  of  the  city  of  Brooklyn,  the  board 
of  canvassers,  after  counting  the  Assembly  vote, and  recording  two 
hundred  and  eighty-seven  as  being  cast  for  your  petitioner,  one 
hundred  and  twenty-five  for  David  Lindsay  and  thirty  for  Michael 
C.  Collins,  placed  the  ballots  in  the  ballot-box,  sealed  it  and  sent  it 
with  a  statement  of  the  votes  cast,  as  required  by  law,  to  the  police 
department,  and  immediately  after  the  counting  of  the  votes,  sent 
a  written  statement  thereof  to  the  officers  in  charge  of  the  police 
precinct,  as  required  by  law.  That  the  number  of  ballots  placed  in 
the  box  for  David  Lindsay  was  one  hundred  and  twenty-five  and 
the  statement  of  the  vote  placed  therein  as  well*  as  the  statement 
sent  to  the  police  precinct,  showed  that  but  one  hundred  and  twenty- 
five  votes  had  been  cast  for  Lindsay.  The  return  made  by  tbe 
canvassers,  as  originally  prepared,  stated  that  said  Lindsay  had  re- 
ceived but  one  hundred  and  twenty-five  votes.  That  after  the  bal- 
lots were  so  counted  and  placed  in  the  ballot-box,  and  the  state- 
ment and  returns  so  prepared  as  aforesaid,  a  Lindsay  ballot,  alleged 
to  have  been  picked  from  the  table  was  annexed  by  the  canvassers 
to  the  return  made  bv  them  to  the  board  of  elections,  and  the 
figures  changed  from  one  hundred  and  twenty -five  to  one  hundred 
and  twenty-six,  and  it  was  stated  on  the  returns  that  said  ticket  was 
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found  on  the  table  and  not  included  in  their  first  report  by  mis- 
take. That  in  the  counting  of  the  vote  of  said  election  district, 
Lindsay  was  credited  with  having  received  one  hundred  and  twenty- 
six  votes,  said  ballot  having  been  counted  for  him  in  fraud  of  your 
petitioner's  rights,  and  in  violation  of  all  law,  as  in  fact  said  bal- 
lot was  never  cast  for  said  lindsay." 

Third.  That  from  the  evidence  offered  and  received  under  the 
said  first  count  or  specification,  it  appears  that  an  imperfect  ballot, 
in  a  condition  or  fonn  resembling  the  'one  so  described  in  said  firsU 
count,  was  cast  and  was  not  counted  for  any  candidate.  That  the 
exact  names  or  letters  upon  the  ballot  are  not  known,  one  of  the 
two  witnesses  sworn  concerning  it,  making  them  "  Eob  Conl,"  and 
the  other  making  them  "Rob  Comb  "  or  "  Coml." 

Fourth.  That  the  ballot  mentioned  in  the  second  count  or  specifi- 
cation was  produced  and  received  in  evidence,  and  was  found  by  the 
committee  to  be  badly  mutilated  and  torn.  That  the  portion  of  the 
ballot  remaining  bore  the  name  of  no  person,  but  had  upon  it,  at 
the  left,  the  letters  "  Eo,"  and  at  the  right  the  letters  "  ly."  The 
portion  of  the  ballot  between  these  letters  being  gone;  that  this  bal- 
lot was  counted  for*  the    petitioner,  Robert  E.  Connolly. 

Fifth.  That  the  evidence  offered  and  received  under  the  said 
•  third  count  or  specification  shows  that  when  the  Assembly  ballots 
in  the  said  election  district  of  the  seventeenth  ward  of  the  city 
of  Brooklyn  were  first  counted  unopened,  they  agreed  in  number 
with  the  poll  list;  when  opened  and  counted  their  number  was  one 
less  than  shown  by  the  first  count  and  by  the  poll  lists.  That 
this  discrepancy  was  not  accounted  for  until  the  count  had  been 
completed,  the  ballots  returned  to  the  box  and  sent  away,  and  the 
statements  and  returns,  required  by  law,  made  out  and  signed  by 
the  canvassers.  That  after  these  acts  had  been  performed,  and  be- 
fore  the  canvass  of  any  other  box  was  undertaken,  an  Assembly 
ballot  was  found  under  a  tally  sheet  or  other  paper  on  the  table 
where  the  ballots  had  been  turned  from  the  box  and  canvassed. 
That  this  ballot  had  upon  it  the  name  of  David  Lindsay,  and,  by 
common  consent  of  the  canvassers,  was  counted  for  David  Lindsay; 
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and  that  the  returns  made  out  and  signed,  as  aforementioned,  was 
so  changed  and  altered  as  to  increase,  by  one,  the  number  of  votes 
accredited  therein  to  the  said  David  Lindsay. 

Upon  the  foregoing  facts  apd  findings,  your  committee  conclude: 
First.  That  the  ballot  having  upon  it  the  letters  "  Bob  Conl  "  or 
"  Comb,"  and  the  ballot  having  upon  it  the  letters  "  Ro  "  "  ly  '^ 
were  each  so  imperfect  as  to  make  it  improper  and  illegal  to  can- 
vass and  count  either  of  them  for  any  candidate.  In  the  lan- 
guage of  the  Supreme  Court  at  General  Term,  in  another  and  very 
similar  case:  "  There  is  not  enough  of  it  to  be  a  good  ballot  in 
any  shape." 

Second.  That  the  ballot  found  under  the  tally  sheet  on  the 
table  where  the  ballots  had  been  turned  and  canvassed,  and  men- 
tioned in  the  third  count  or  specification,  was  properly  and  legally 
canvassed  and  counted  for  and  accredited  to  David  Lindsay. 

Third.  That  David  Lindsay  is  entitled  to  the  seat  now  occupied 
by  him  as  member  of  Assembly  for  the  eighth  Assembly  district 
of  the  county  of  Kings. 

Your  conunittee,  therefore,  recommend  the  adoption  of  the  fol- 
lowing resolution : 

Resolvedy  That  David  Lindsay  is  the  duly  elected  member  of 
Assembly  for  the  eighth  Assembly  district  for  the  county  of  Kings, 
and  as  such  is  entitled  to  the  seat  now  occupied  by  him  in  the  As- 
sembly of  the  State  of  Xew  York. 

All  of  which  is  respectfully  submitted. 

FRANK  RICE. 
H.  S.  CLEMENT. 
THEODORE  ROOSEVELT. 
LEROy  B.  CEANE. 
L.  C.  BARTLETT. 
THOMAS  V.  WELCH. 
GEORGE  Z.  ERWIN. 
WILLIAM  CARYL  ELY. 

JOSEPH  DELAHANTY. 
Albany,  March  29,  1883. 
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Mr.  Speaker  put  the  question  Avhether  the  House  would  agree  to 
said  resolution,  and  it  was  adopted  unanimously. 
Assembly  Journal,  lO'Gth  Session,  1883. 


Case  of  Leonard  £.  Adsit  and  Russell  S.  Johnson. 

In  Assembly,  Wednesday,  March  25,  1891. 

Mr.  Webster,  from  the  committee  on  privileges  and  elections, 
to  which  was  referred  the  petition  of  Leonard  E.  Adsit  for  the 
seat  occupied  by  Eussell  S.  Johnson  for  member  of  Assembly 
from  the  third  Assembly  district  of  Oneida  county,  reported 
as  follows : 

■ 

To  the  Assembly: 

The  committee  on  privileges  and  elections,  to  which  was  re- 
ferred the  petition  of  Leonard  E.  Adsit  of  Steuben,  county  of 
Oneida,  New  York,  claiming  that  he  was  duly  elected  to  the 
office  of  assemblyman  from  the  third  district  of  that  county,  at 
the  last  general  election  held  on  the  4th  day  of  November,  1890, 
and  that  he  is  entitled  to  the  seat  in  this  body  now  held  Tjy 
Russell  S.  Johnson,  respectfully  report: 

That  the  contestant  was  duly  notified  by  your  committee  of 
the  time  and  place  of  hearings  on  the  memorial  submitted  by  him 
to  the  Assembly,  and  the  readiness  of  your  committee  to  pro- 
ceed to  take  testimony  in  the  matter.  Meetings  of  the  com- 
mittee were  called  to  consider  the  contest  in  question  as  follows : 
February  26,  March  3,  and  March  17,  1891,  at  which  meetings 
the  contestee  appeared  in  person  and  by  counsel,  the  contestant 
failing  to  appear. 

Tour  committee  further  report  that  on  the  23d  day  of  March, 
1891,  a  letter  was  received  from  the  contestant  Leonard  E.  Adsit, 
the  contents  of  which  were  as  follows : 
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Steuben,  March  20,  1891. 

Hon.  Geobgb  P.  Webster,  Chairman  Committee  on  Privileges 
and  ElectionSj  Assembly  Chamber,  Albany,  N.  Y, : 

Deab  Sib. — - 1  have  received  your  notice  that  I  could  be  heard 
before  your  committee  on  the  contested  seat  of  R.  S.  Johnson; 
and,  though  I  believe  that  if  justice  were  done  I  could  and 
would  be  seated,  but  as  the  session  is  so  far  advanced,  and  under 
all  the  circumstances,  I  have  decided  to  withdraw  from  the  con- 
test. 

Trusting  that  I  have  not  worried  your  patience  with  my  delay, 

I  remain. 

Tours,  etc., 

LEONARD  E.  ADSIT. 

The  contestant  not  desiring  to  prosecute  the  contest  as  appears 
but  the  letter  above  set  forth,  your  committee  recommend  that 
no  further  proceedings  be  taken,  and  that  the  following  resolu- 
tion be  adopted: 

Resolvedy  That  Hon.  Russell  S.  Johnson  is  entitled  to  holdf  the 
seat  now  occupied  by  him  in  the  Assembly  of  the  State  of  New 
York,  as  the  representative  from  the  third  district  of  Oneida 
county. 

All  of  which  is  respectfully  submitted. 

GEORGE  P.  WEBSTER. 
MATT.  EKDRES. 
JOHN  J.  O'COKtTOR. 
JAMES  M.  RILEY. 
JOHN  T.  GORMAN. 
JAMES  H.  SOUTHWORTH. 
WM.  C.  STEVENS. 
E.  H.  DAVIS. 
JAMES  H.  PIERSON. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  said  report,  and  it  was  determined  in  the  affirmative. 
Assembly  Journal,  114th  Session,  1891. 
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Case  of  Bobert  0.  Davis  and  Cornelius  S.  Sheffer. 

In  Assembly,  Fkiday,  Janimry  23,  1891. 

Mr.  Webster,  from  the  committee  on  privileges  and  election,  re- 
ported the  evidence  and  proceedings  heretofore  taken  in  the  mat- 
ter of  the  contest  of  Kobert  O.  Davis  against  Cornelius  R. 
Shefifer,  for  the  office  of  member  of  Assembly  for  the  first  dis- 
trict  of  Saratoga  county;  which  was  ordered  printed,  and  when 
printed  to  be  recommitted  to  the  committee  on  privileges  and 
elections. 

Thursday,  April  16,  1891. 

Mr.  Webster  from  the  committee  on  privileges  and  election  re- 
ported the  following: ' 

To  the  Assembly: 

The  committee  on  privileges  and  elections,  to  whom  was  referred 
the  petition  of  Robert  O.  Davis,  of  Saratoga  county.  State  of  New 
York,  claiming  that  he  was  elected  to  the  office  of  assemblyman 
from  the  first  district  of  said  county  at  the  last  general  election  held 
on  the  4th  day  of  November,  1890,  and  that  he  is  entitled  to  the 
said  seat  in  this  body  now  held  by  Cornelius  R.  Sheffer,  respectfully 
report: 

That  the  parties  to  the  proceeding  appeared  before  the  commit- 
tee in  person,  and  by  counsel,  and  by  agreement  submitted  the  case 
upon  evidence  under  the  law,  part  I,  chapter  5,  title  7,  of  the  Re- 
vised Statutes  of  the  State  of  New  York,  which  evidence  had 
been  taken  on  notice  served  by  the  contestant  on  the  contestee,  and 
briefs  of  counsel  for  each  of  the  parties,  which  have  been  duly  con- 
sidered by  the  committee. 

Your  committee  further  report  that  while  the  evidence  shows 
that  at  the  election  held  on  tlie  4th  day  of  November,  1890  in  the 
first  Assembly  district  of  Saratoga  county,  there  were  many  irreg- 
ularities and  reprehensible  disregard  of  the  election  laws,  there  are 
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not  facts  enough  established  to  fully  sustain  the  allegations  con- 
tained in  the  petition  of  the  contestant. 

Your  committee,  therefore,  further  report  that  the  contestee  and 
sitting  member,  Cornelius  K.  Sheffer,  is  entitled  to  the  seat  now 
held  by  him  as  a  member  of  Assembly  from  the  first  district  of  Sar- 
atoga county.  State  of  Xew  York,  and  recommend  the  adoption  of 
the  following  resolution: 

Resolved,  That  the  Hon.  Cornelius  R  Sheffer  is  entitled  to  the 
seat  now  held  by  him  in  the  Assembly  of  the  State  of  N'ew  York, 
as  the  representative  from  the  first  district  of  Saratoga  county, 
State  of  New  York. 

All  of  which  is  respectfully  submitted. 

GEO.  P.  WEBSTER 
JAMES  M.  RILEY. 
JOHN  J.  O'CONNOR. 
MATTHIAS  ENDRES. 
WILLIAM  0.  STEVENS- 
JAMES  H.  PIERSON. 

JOHN  T.  GORMAN. 
Which  report  was  agreed  to. 

Assembly  Journal,  114th  Session,  1891. 


Case  of  John  F.  Dwyer  and  W.  Barlow  Ihinlap. 

In  Assembly,  Friday,  January  23,  1891. 

Mr.  Webster,  from  the  committee  on  privileges  and  elections, 
reported  the  evidence  and  proceedings  heretofore  taken  before  the 
mayor  of  the  city  of  Amsterdam  in  the  matter  of  the  contest  of 
John  F.  Dwyer  against  W.  Barlow  Dunlap  for  the  office  of  mem- 
ber of  Assembly  for  the  county  of  Montgomery;  which  was  or- 
dered printed,  and  when  printed  to  be  recommitted  to  the  com- 
mittee on  privileges  and  elections: 

In  Assembly,  February  18,  1891. 
Committee's  report  of  the  committee  on  privileges  and  elections 
relative  to  the  petition  of  John  F.  Dwyer,  claiming  the  seat  now 
occupied  by  W.  Barlow  Dunlap,  of  the  county  of  Montgomery. 
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To  the  Hofiorahle,  the  Legislature  of  the  State  of  New  York: 

The  committee  on  privileges  and  elections,  to  wliich  was  referred 
the  petition  of  John  F.  Dwyer,  of  Amsterdam,  county  of  Montgom- 
ery, New  York,  claiming  that  he  was  duly  elected  to  the  office  of 
assemblyman  from  that  county  at  the  last  general  election,  held  on 
the  4th  day  of  Xovember,  1890,  and  that  he  is  entitled  to  the  seat  in 
this  body,  now  held  by  W.  Barlow  Dunlap,  respectfully  report  as 
follows: 

The  committee  find  that  under  the  law,  part  I,  title'  5,  chapter 
7,  of  the  Revised  Statutes  of  the  State  of  New  York,  evidence  had 
been  taken  before  the  Hon.  Hicks  B.  Waldron,  mayor  of  the  city 
of  Amsterdam,  on  notice  serv^ed  by  the  contestant,  contestant  and 
contestee  both  being  present  and  both  being  represented  by  counsel; 
that  when  such  evidence  was  taken  a  large  number  of  witnesses 
were  examined  before  said  mayor  and  were  ably  and  thoroughly 
examined  and  cross-examined  by  counsel  for  the  contestant  and 
contestee;  that  the  evidence  so  taken  makes  over  two  hundred 
closely  printed  pages  and  presents  a  history  of  corruption  and  fraud 
upon  the  ballot-box  unparalleled  in  the  history  of  the  State  of  iPTew 
York. 

It  is  clearly  established  by  the  testimony  before  the  committee, 
first,  that  there  were  one  hundred  and  fifty-nine  illegal  ballots  cast 
for  Mr.  Dunlap  —  illegal  from  the  fact  that  they  Were  marked  in 
A'iolation  of  law,  and  were,  under  the  terms  of  the  law,  invalid  and 
void;  and  the  evidence  made  it  apparent  that  the  ballots  were  so 
marked  for  the  corrupt  and  fraudulent  purpose  of  identifying  the 
persons  who  voted  them  as  participants  in  the  conspiracy  to  secure 
votes  in  favor  of  the  contestee  and  against  the  contestant  by 
bribery.  In  short,  the  scheme  was  adopted  to  identify  the  men 
who  had  agreed  to  accept  money  for  their  votes  and  to  render  cer- 
tain to  those  who  paid  the  bribes  that  the  men  to  whom  the  bribes 
were  paid  had  carried  out  their  part  of  the  corrupt  agreement  and 
had  voted  in  accordance  with  it. 

One  Abner  Burtch,  chairman  of  the  Republican  county  com- 
mittee and  surrogate's  clerk  of  the  county,  with  one  Jacob  Snell, 
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a  Republican  ex-sheriff  of  the  county,  had  an  upper  room  in  a  hotel 
known  as  the  Snell  house,  in  the  town  of  Mohawk,  a  few  hundred 
feet  distant  from  the  polling  place  of  that  town;  that  during  the 
election  day  large  numbers  of  purchasable  votes  were  led,  invited 
or  enticed  into  this  room  by  persons  acting  in  the  interest  of  the 
Republican  ticket  and  especially  active  in  the  interest  of  the  con- 
testee;  that  this  man  Burtch,  with  the  assistance  of  Snell,  gave  to 
such  voters  tickets  on  which  he  had  erased  the  name  of  a  candidate 
on  the  ticket  who  had  no  opposition  and  placed  thereon  a  fictitious 
name;  that  such  paster  ballots  were  placed  in  the  hands  of  these 
voters  with  instructions  that  if  they  voted  them  and  they  came  out 
of  the  box  they  would  be  paid  for  such  voting;  and  a  record  was 
kept  of  the  name  of  the  individual  and  the  fictitious  name  used  on 
the  ticket  he  was  expected  to  vote;  that  there  were  sixty-Jour  votes 
of  that  kind  cast  in  that  town,  and  it  appears  from  the  evidence  that 
the  same  scheme  and  conspiracy  extended  to  every  town  in  the 
county  but  one,  and  that  the  illegal  votes  so  marked  and  cast 
amounted  altogether,  as  stated,  to  one  hundred  and  fifty-nine.  It 
is  a  fact  shown  by  the  testimony  that  there  was  not  a  single  marked 
or  illegal  Democratic  ticket  cast  in  the  entire  county.  The  fore 
going  facts  are  established  by  the  evidence  of  Andrew  Cole,  An- 
drew Cole,  Sr.,  DaA^d  Phillips,  Oliver  Johnston,  George  W. 
Archambault,  Harry  Billington,  Joseph  Davenport,  Charles  Gates, 
William  H.  Clark,  Solomon  Suits,  William  H.  Vosberg,  Charles 
Miller,  Jacob  H.  Billington,  Jacob  Steenburgh,  Andrew  J.  Peeler, 
James  Dorenburgh,  Abel  Weaver,  Frank  P.  Austin  (Republican 
watcher  at  the  polls,  whose  evidence  appears  in  the  printed  evi- 
dence, pages  108  to  114,  inclusive),  John  Guiwits,  Benjamin  En- 
termarks,  (^'onrad  Shupert  and  many  others. 

The  evidence  also  fairly  established  that  there  were  one  hun- 
dred and  thirty-five  votes  cast  in  the  different  towns  of  the  county 
for  the  contestee  that  were  not  marked,  but  were  illegal  for  the 
reason  that  the  voters  casting  them  were  paid  for  so  doing.  This 
appears  from  the  testimony  of  Andrew  Cole,  Sr.,  Abel  Weaver, 
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Jacob  H.  Billington,  Jacob  Steenburgh,  Andrew  J.  Peeler,  James 
Dorenburgh,  Casper  Pickle,  Ferdinand  Bonine  and  others. 

It  appears  from  the  testimony  that  fraudulent  naturalization 
papers  were  issued  in  the  county  during  the  year  and  previous  to 
tbe  election,  which  were  made  use  of  in  favor  of  the  contestee,  as 
appears  by  the  evidence,  to  the  extent  of  at  least  six  votes;  that  the* 
naturalization  papers  were  issued  to  these  six  and  a  large  number 
of  others  by  a  republican  county  judge  and  clerk.  This  appears 
from  the  printed  evidence,  pages  181,  182,  186,  187,  188  and  103 
to  198; 

The  vote  of  Frank  Austin,  the  republican  poll  watcher  Here- 
tofore mentioned,  was  cast  by  him  in  the  third  district  of  the 
town  of  Palatine,  and  according  to  his  own  testimony  his  vote 
was  illegal  for  the  reason  that  he  was  not  a  resident  of  the  dis- 
trict.    (Pages  111  to  114.) 

It  appears  from  the  official  canvass  made  by  the  county  board 
of  canvassers  of  Montgomery  county  that  the  contestee  received 
in  the  county  four  thousand  eight  hundred  and  forty^even  votes, 
and  that  the  contestant  received  four  thousand  seven  hundred 
and  nine,  giving  the  contestee  an  apparent  majority  of  one  hun- 
dred and  thirty-six.  From  the  vote  of  the  contestee  there  should 
be  deducted  the  three  hundred  and  one  votes,  which,  from  the 
testimony,  plainly  appear  illegal  and  fraudulent,  leaving  a  legal 
majority  in  favor  of  the  contestant  of  one  hundred  and  sixty- 
three. 

The  hearing  before  the  committee  was  held  on  February  12, 
1891.  Both  contestant  and  contestee  were  present  and  repre- 
sented by  counsel.  A  motion  was  made  by  counsel  for  the  con- 
testee for  an  adjournment  of  the  case;  the  motion  was  indefinite 
as  to  its  purpose;  the  names  of  no  witnesses  were  given,  nor  was  the 
character  of  the  testimony  desired  stated  to  the  committee.  It 
appeared  from  tlie  record  made  in  the  case  and  tlie  statements 
of  counsel  that  the  contestee  had  notice  of  the  fact  that  his  seai 
would  be  contested  as  far  back  as  Xovember  18,  1890,  at  which 

40 
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time  he  was  notified  to  appear  to  take  testimony  to  be  used  in 
the  contest.  It  appeared  further  that  the  contestee  had  regu- 
larly attended  the  sittings  before  the  mayor;  that  ample  oppor- 
tunity was  given!  at  that  time  not  only  to  cross-examine  and  by 
every  means  test  the  validity  and  reliability  of  the  testimony 
upon  which  this  report  is  founded,  but  that  frequent  adjourn- 
ments were  granted  at  his  request  on  the  motion  of  his  counsel, 
and  that  he  failed  when  the  subject  was  fresh  in  the  minds  of 
all  concerned,  to  collect  and  prepare  such  (testimony  for  his 
defense  as  he  might  see  fit  to  rely  on;  that  he  took  adjournments 
from  time  to  time,  and  several  adjournments  were  granted  him 
after  the  contestant  had  closed  his  case  and  he  had  full  oppor- 
tunity to  present  his  evidence  at  that  time. 

On  the  first  day  of  this  session  of  the  Legislature  a  memorial 
was  presented  in  this  case  to  the  House,  which  was  an  additional 
notice  to  the  contestee  that  his  seat  was  to  be  contested,  and  he 
having  been  fully  notified  and  having  waived  his  fair  and  reason- 
able opportunities  to  secure  and  present  evidence  if  he  felt  so  in- 
clined, and  on  the  indefinite  character  of  his  request  for  further 
postponement,  which  to  a  majority  of  the  committee  seemed  in- 
tended to  delay  the  case  unfairly  and  without  regard  to  the  rights 
of  the  contestant,  the  committee  Voted  to  denv  his  motion  for 
further  time  and  proceeded  to  instruct  the  chairman  to  report  in 
accordance  with  the  facts  above  stated. 

Members  of  your  committee  who  were  present  at  the  last 
Legislature  have  a  distinct  recollection  of  the  arguments  used  in 
favor  of  the  passage  of  the  law  in  violation  of  which  the  crimes 
charged  were  perpetrated.  Whatever  may  have  been  the  views 
of  the  different  members  of  the  last  Legislature,  it  should  be  the 
unanimous  opinion  of  this  body  that  the  law  so  earnestly  urged 
and  so  warmly  discussed  at  the  time  of  its  adoption  should,  since 
it  has  become  the  law  of  the  land,  be  enforced  with  strictness, 
certainty  and  impartiality. 
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Your  committee  believe  that  it  is  the  plain  and  bonnden  duty 
^of  the  United  States  district  attorney  of  the  district  in  which 
Montgomery  county  is  situate  and  of  the  district  attorney  of  that 
•county  to  investigate,  before  the  grand  jury,  the  conspiracy  so 
plainly  disclosed  by  the  evidence  in  this  proceeding,  to  the  end 
that  the  purity  of  the  ballot-box  may  be  maintained  and  the 
guilty  punished. 

Your  committee  find  and  report  that  John  F.  Dwyier  was  duly 
•elected  a  member  of  the  Assembly  from  the  county  of  Mont- 
gomery and  should  have  received  the  certi^cate  of  election  in- 
stead of  W.  Barlow  Dunlap,  and  recommend  the  adoption  of  the 
following  resolution : 

Resolved,  That  John  F.  Dwyer  was  at  the  last  general  election 
•elected  to  the  Assembly  from  Montgomery  coimty.  New  York, 
which  seat  is  now  held  by  W.  Barlow  Dunlap;  and  the  said  John 
F.  3>wyer  is  hereby  awarded  the  same. 

All  of  which  is  respectfully  submitted, 

GEORGE  P.  WEBSTER, 
MATT.  ENDRES, 
JAMES  H.  SOUTHWORTH, 
JOHN  J.  O'CONNOR, 
JAMES  M.  RILEY, 
JOHN  T.  GORMAN. 

The  undersigned  members  of  the  committee  on  privileges  and 
elections  dissent  from  the  foregoing  report. 

WILLIAM  C.  STEVENS, 
JAMES  H.  PIERSON, 
E.  H.  DAVIS. 
Dated,  February  17,  1891. 

MiNOBiTY  Report. 
To  the  Assemhly: 

The  undersigned  of  the  committee  on  privileges  and  elections^ 
to  which  was  referred  the  petition  of  John  F.  Dwyer,  asserting 


628    Cases  of  Contested  Elections  to  Seats  in  the 

that  he  was  legally  elected  a  member  of  Assembly  from  the 
county  of  Montgomery,  instead  of  W.  Barlow  Dunlap,  who  re- 
ceived the  certificate  of  election  from  the  board  of  county  can- 
vassers of  said  county  and  is  now  occupying  a  seat  in  this  body  a» 
,the  member  of  Assembly  for  said  county  of  Montgomery,  re- 
spectfully report  that  «n  the  18th  day  of  November,  1890,  John 
F.  Dwyer  commenced  a  proceeding  under  the  provisions  of  the 
Kevised  Statutes  of  this  State,  before  the  mayor  of  the  city  of 
Amsterdam,  N.  Y.,  to  take  evidence  in  an  intended  contest  for 
the  seat  in  this  body  now  held  by  W.  Barlow  Dunlap;  that  the 
mayor  of  said  city  continued  to  take  evidence  on  the  part  of  the 
contestant  from  that  date  until  and  including  December  29,  1890,^ 
when  the  hearing  was  adjourned  until  January  5,  1891;  that  on 
the  5th  day  of  January,  1891,  the  mayor  of  said  city  transmitted 
the  evidence  so  taken  to  this  body  and  closed  the  case  before 
him;  that  an  actual  notice  of  contest  was  filed  by  the  contestant 
with  this  body  on  the  day  it  organized,  January  6,  1891,  and  on 
that  day  the  present  committee  on  privileges  and  elections  was 
duly  appointed  by  the  Speaker  and  the  case  sent  to  that  com- 
mittee for  consideration;  that  the  evidence  of  the  contestant  was 
presented  to  this  body  on  the  first  day  of  the  present  session  of 
the  Legislature,  but  that  only  a  part  of  it  has  been  printed  and 
placed  on  the  files  of  the  members  of  this  House,  and  that  no 
evidence  has  been  given  on  the  part  of  the  sitting  member,  Mr. 
Dunlap,  neither  has  he  had  opportunity  to  present  his  case  before 
either  the  mayor  of  the  city  of  Amsterdam  or  before  your  com- 
mittee; and  that  the  committee  has  never  had  a  meeting  to  trans- 
act any  business,  except  to  order  the  contestant's  evidence  printed^ 
until  the  afternoon  of  February  10th,  at  which  no  business  was 
transacted  except  to  appoint  a  hearing  of  the  case  at  7.30  p.  m., 
February  12th. 

On  February  12th  the  sitting  member,  Mr.  Dunlap,  appeared 
in  person  before  the  committee  and  by  M.  L.  Stover,  his  coim- 
sel,  who  announced  that  he  desired  to  present  the  evidence  of 
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the  sitting  member,  and  requested  that  he  be  given  a  reasonable- 
time  of  not  more  than  a  week  in  which  to  produce  his  witnesses 
And  present  his  evidence. 

The  majority  of  your  committee  refused  to  allow  the  sitting 
member  an  opportunity  to  present  his  evidence  and  refused  ad- 
journment that  his  witnesses  might  be  produced,  and  insisted  that 
the  ease  should  then  and  there  be  disposed  of. 

The  coimsel  for  the  sitting  member  then  asked  the  committee 
that  if  the  case  was  to  be  at  once  disposed  of,  the  documentary 
evidence  oflFered  before  the  mayor  and  referred  to  in  the  printed 
-case  be  produced,  that  counsel  might  intelligently  present  the 
matter  to  the  committee,  that  they  might  form  a  correct  idea 
of  the  contest. 

The  committee  declared  the  case  closed  and  refused  to  produce 
the  evidence  called  for,  although  it  appears  by  the  ^printed  case 
that  more  than  250  pieces  of  documentary  evidence  were  offered 
and  received  in  evidence,  not  erne  of  which  wbls  before  the  com- 
mittee or  was  produced  by  them. 

The  coimsel  for  the  sitting  member  then  annotmced  i;o  the 
committee  that  if  they  would  not  allow  him  to  produce  his  evi- 
dence and  would  not  produce  the  ervidence  offered  by  the  contest- 
ant, he  would  be  obliged  to  let  the  case  rest  where  it  was. 

The  comjnittee,  without  having  an  opportunity  to  examine  all 
of  the  evidence,  and  without  discussing  any  portion  of  it,  decided 
by  a  vote  of  the  majority  members  of  the  committee  to  report  in 
favor  of  unseating  Mr.  Dunlap  and  seating  the  contestant  Dwyer. 

By  the  action  of  the  committee  in  refusing  to  allow  Mr.  Dun- 
lap  an  opportunity  to  present  his  side  of  the  case,  and  the  refusal 
of  the  committee  to  have  all  the  evidence  taken  before  the  mayor 
presented,  and  the  undue  haste  of  the  majority  of  the  committee 
in  deciding  to  report  in  favor  of  unseating  Mr.  Dunlap  within  an 
hour  of  the  first  meeting  of  this  committee  at  which  the  parties 
appeared,  and  without  any  consideration  of  that  portion  of  the 
evidence  before  them,  it  is  shown  that  the  committee  did  not  give 
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the  matter  that  calm  judicial  hearing  recommended  in  the  mes- 
sages of  the  Governor  in  1890  and  1891  and  consistent  with  the 
Constitution  of  this  State. 

^o  claim  is  anywhere  made  that  the  sitting  member,  Mr.  Dun- 
lap,  contributed  any  money  to  influence  a  vote,  nor  is  he  con- 
nected, directly  or  indirectly,  with  a  single  one  of  the  irregularities 
alleged;  and  we  assert  that  the  contestant,  even  with  his  ex  parte 
evidence,  has  completely  failed  to  make  out  a  case  against  the 
respondent. 

Adopting  the  view  most  favorable  to  the  contestant  and  assum- 
ing the  evidence  given  on  his  behalf  to  be  true,  the  contestant  has 
not  only  shown  that  twenty-two  illegal  votes  were  cast,  and  of 
this  number  three  were  cast  for  the  contestant;  but  if  the  entire 
number  of  illegal  votes  are  deducted  from  the  majority  of  the 
sitting  member  he  still  has  116  majority. 

The  respondent  has  been  deprived  arbitrarily  and  in  a  man- 
ner without  prececlent  of  his  right  to  be  heard  in  his  own  defense,, 
which  we  denounce  as  an  outrageous  proceeding  on  the  part  of 
the  majority  of  your  committee. 

We,  therefore,  protest  against  such  unfair  and  high-handedl 
action  and  submit  the  following : 

Resolvedy  That  John  F.  Dwyer  is  not  entitled  to  the  seat  now 

held  by  W.  Barlow  Dunlap,  as  member  of  Assembly  from  Mont- 

gomety  county. 

WILLIAM  C.  STEVENS. 

JAMES  H.  PIERSON. 

E.  H.  DAVIS. 

Wednesday,  February  25,  1891. 

Mr.  Speaker  announced  the  special  order  of  the  day,  being  the 
consideration  of  the  report  of  the  committee  on  privileges  and 
elections  in  the  matter  of  the  petition  of  John  F.  Dwyer,  con- 
testing the  seat  now  occupied  by  W.  Barlow  Dunlap,  of  the  county 
of  Montgomery,  as  set  forth  in  the  Assembly  Document  No.  41. 
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The  question  recurring  upon  agreeing  with  the  report  of  the 
committee  and  the  adoption  of  the  following  resolution: 

Resolved,  That  John  F.  Ihvyer  was  at  the  last  general  election 
elected  to  the  Assembly  from  Montgomery  county,  N.  Y.,  which 
seat  is  now  held  by  W.  Barlow  Dunlap;  and  the  said  John  F. 
Dwyer  is  hereby  awarded  the  same. 

All  of  which  is  respectfully  submitted. 

GEORGE  P.  WEBSTER 
MATT.  ENDEES. 
JAMES  J.  SOUTHWORTH. 
JOHN  J.  O'CONNOR. 
JAMES  H.  RILEY. 
JOHN  T.  GORMAN. 

Mr.  W.  C.  Stevens  moved  to  amend  by  substituting  the  minority 
report,  a  part  of  which  is  as  follows: 

Resolvedy  That  John  F.  Dwyer  is  not  entitled  to  the  seat  now 
held  by  TV.  Barlow  Dunlap  as  Member  of  Assembly  from  Mont- 
gomery county. 

WILLIAM  a  STEVENS. 
JAMES  H.  PIERSON. 
E.  H.  DAVIS. 
Assembly  Journal,  114th  Session,  1891. 


Case  of  William  B.  Howard  and  Nevada  N.  Stranahan. 

In  Assembly,  Friday,  January  23,  1891. 
Mr.  Webster,  from  the  committee  on  privileges  and  elections, 
reported  the  evidence  and  proceedings  heretofore  taken  before* the 
recorder  of  the  city  of  Oswego,  in  the  matter  of  the  contest  of 
William  B.  Howard  against  Nevada  N.  Stranahan  for  the  office  of 
member  of  Assembly  for  the  first  district  of  Oswego  county;  which 
was  ordered  printed,  and  when  printed  to  be  recommitted  to  the 
committee  on  privileges  and  elections. 
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The  evidence  and  proceedings  were  printed  and  recommitted, 
but  the  committee  never  reported  on  the  same.     The  evidence 
taken  before  the  recorder  will  be  found  in  Assemblv  Document 
No.  40,  1891. 
Assembly  Journal,  114th  Session,  1891. 


Case  of  Francis  H.  Keinhard  and  Joseph  Aspinwall. 

In  Assembly,  Thursday,  April  16,  1891. 

Mr.  Webster,  from  the  committee  on  privileges  and  elections, 
made  the  following  report: 

To  the  A  ssembly : 

The  committee  on  privileges  and  elections,  to  which  was  referred 
the  petition  of  Francis  H.  Eeinhard,  of  the  eleventh  district  of 
Kings  county.  State  of  New  York,  claiming  that  he  was  duly 
wdeoted  to  the  office  of  Assemblyman  from  the  eleventh  district 
of  that  county  at  the  last  general  election,  held  on  the  4th  day 
of  November,  1890,  and.  that  he  is  entitled  to  the  seat  in  this 
body  now  held  by  Joseph  Aspinwall,  respectfully  report : 

That  the  sub-committee  appointed  to  hear  the  parties  and  take 
testimony,  held  their  sittings  in  the  city  of  Brooklyn,  county  of 
Kings,  at  diflFerent  times,  according  to  the  conveniences  of  the 
parties  and  witnesses. 

That  botli  contestant  and  contestee  appeared  before  the  com- 
mittee and  were  also  represented  by  counsel,  and  were  present  at 
the  several  sittings  of  the  committee. 

That  the  parties  to  the  proceeding  were  duly  heard;  that  wit- 
nesses were  sworn  and  examined;  the  evidence  of  which  is  sub- 
mitted  herewith. 

Your  committee  further  report  that,  though  the  contestant  asks 
for  further  hearing,  and  by  his  counsel  claims  he  could,  with  fur- 
ther opportunity,  establish  his  claim  to  the  seat  in  controversy;  but 
there  having  been  much  delay  in  the  progress  of  the  case,  and 
the  session  being  much  advanced,  and  the  evidence  already  pro- 
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4uced  being  regarded  as  insuflScient  or  unsatisfactory,  the  com- 
mittee decided  to  close  the  case. 

Your  committee  further  report,  on  all  the  proceedings  taken, 
that  the  contestee  and  sitting  member,  Hon.  Joseph  Aspinwall,  is 
entitled  to  the  seat  now  held  by  him  as  member  of  Assembly  for 
the  eleventh  district,  county  of  Kings,  for  the  year  1891,  and 
recommend  the  adoption  of  the  following  resolution: 

Resolved,  That  Hon.  Joseph  Aspinwall  is  entitled  to  hold  the 
seat  now  occupied  by  him  in  the  Assembly  of  the  State  of  New 
Yoiik,  as  the  representatiTe  froan  the  eleventh  district  of  Kings 
county. 

All  of  which  is  respectfully  submitted. 

GEO.  P.  WEBSTER. 
JAMES  M.  BILEY. 

« 

JOHN  J.  O'CONNOR. 
MATTHIAS  ENDRES. 
WILLIAM  C.  STEVENS. 
JAMES  H.  PIERSON. 
JOHN  T.  GORMAN. 
Which  report  was  agreed  to. 
Assembly  Journal,  li4tii  Session,  1891. 


Case  of  Henry  L.  Warner  and  Aaron  B.  Oardenier. 

In  Assembly,  Thursday,  April  16,  1891. 

Mr.  Webster,  from  the  committee  on  privileges  and  elections, 
reported  the  following: 

To  the  Assembly : 

The  committee  on  privileges  and  elections,  to  whom  was  referred 
the  petition  of  Henry  L.  Warner,  of  Columbia  county,  State  of 
New  York,  claiming  that  he  was  elected  to  the  office  of  Assembly- 
man from  said  county  at  the  last  general  election  held  on  the  4th 
day  of  November,  1890,  and  that  he  is  entitled  to  the  seat  in  this 
body  now  held  by  Aaron  B.  Oardenier,  respectfully  report: 
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That  the  committee  held  their  sittings  in  the  Capitol,  at  Albany, 
from  time  to  time,  the  contestant  having  been  duly  notified  to 
appear  and  present  his  case  and  the  evidence  to  sustain  the  allega- 
tions in  his  petition. 

That  the  contestant  not  having  presented  hds  case  nor  signified 
his  intention  to  do  so,  and  there  having  been  much  delay,  and  the 
session  being  far  advanced,  the  committee  decided  to  close  the  case. 

Your  committee  further  report  that  the  contestee  and  sitting 
member,  Aaron  B.  Gardenier,  is  entitled  to  the  seat  now  held  by 
liim  as  member  of  Assembly  from  the  county  of  Columbia,  State 
of  Xew  York,  and  recommend  the  adoption  of  the  following  reso- 
lution: 

Resolved,  That  the  Hon.  Aaron  B.  Gardenier  is  entitled  to  the 
seat  now  held  bv  him  in  the  Assemblv  of  the  State  of  New  York, 
as  the  representative  from  Columbia  county,  State  of  New  York. 

All  of  which  is  respectfully  submitted. 

GEORGE  P.  WEBSTER. 

JAMES  M.  RILEY. 

JOHN  J.  O'CONNOR. 

MATTHIAS  ENDRES. 

WILLIAM  C.  STEVENS. 

JAMES  H.  PIERfiON. 

JOHN  T.  GORMAN. 
Which  r^ort  was  agreed  to. 

Assembly  Journal,  114th  Session,  1891. 


Case  of  George  H.  Bush  and  James  Lounsbury. 

In  Assembly,  Tuesday,  January  3,  1893. 

Mr.  Webster  presented  the  testimony  taken  before  Hon.  Alton 
B.  Parker,  Justice  of  the  Supreme  Court,  in  the  matter  of  the 
intended  contest  of  George  H.  Bush,  contestant,  against  James 
Lounsbury,  for  the  office  of  member  of  Assembly  from  the  second 
district  of  Ulster  county. 
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On  motion  of  Mr.  Webster,  said  testimony  was  ordered  printed 
and  referred  to  the  committee  on  privileges  and  elections,  when 
appointed. 

See  Doc.  No.  16. 

Wedistesday,  April  19,  1893. 

Mr.  O'Sullivan,  from  the  committee  on  privileges  and  elections^ 
presented  the  following  report: 

To  the  Honorable,  the  Legislature  of  the  State  of  New  TorJc: 

The  committee  on  privileges  and  elections,  to  which  was  referred 
the  petition  of  George  H.  Bush,  of  Ellenville,  Ulster  county,  N.. 
Y.,  claiming  that  he  was  duly  elected  to  the  office  of  Assemblymaii 
from  the  second  district  of  the  coimty  of  Ulster,  at  the  last  general 
election  held  November  8,  1892,  and  that  he  is  justly  and  lawfully 
entitled  to  the  seat  in  this  body,  now  held  by  James  Lounsbury^ 
respectfully  report  as  follows: 

The  committee  find  that,  pursuant  to  the  provisions  of  sectaou 
64,  chapter  682,  of  the  Laws  of  1892  (the  Legislative  Law),  evi- 
dence had  been  taken  before  Hon.  S.  L.  Mayham  and  Hon.  Alton 
B.  Parker,  Justices  of  the  Supreme  Court  of  the  State  of  New 
York,  upon  notice  duly  served  upon  the  contestee,  contestant  and 
contestee  both  being  present  and  both  being  represented  by  coun- 
sel; that  when  such  testimony  was  taken,  a  number  of  witnesses 
were  examined  before  said  judges,  and  were  ably  and  thoroughly 
examined  and  cross-examined  by  counsel  for  contestant  and  con- 
testee; that  the  testimony  so  taken  comprises  more  than  two  hun- 
dred typewritten  pages,  which,  together  with  the  alleged  marked 
and  illegal  ballots-,  show  and  establish  conclusively  the  allegation^ 
set  forth  in  the  petition  of  the  contestant. 

From  the  testimony  taken  before  Judges  Mayham  and  Parker,, 
and  the  marked  ballots  attached  thereto  and  the  testimony  subse- 
quently taken  before  the  committee,  both  contestant  and  contestee 
being  present  and  represented  by  counsel,  the  committee  find  and 
report  as  follows: 
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First.  That  on  Monday,  November  7,  1892,  the  day  preceding 
the  general  election  of  that  year,  at  the  house  of  one  Josiah  Has- 
brouck,  Jr.,  at  Port  Ewen,  town  of  Esopus,  Ulster  county,  N".  Y., 
the  said  Josiah  Hasbrouek,  Jr.,  a  member  of  the  republican  county 
committee,  and  Anthony  Maley  and  others  entered  into  a  con- 
spiracy to  defraud  the  nominees  of  the  democratic  party  by  offer- 
ing illegal  and  corrupting  inducements  to  the  voters  of  the  first 
and  second  election  districts  and  inducing  said  voters  to  vote  certain 
ballots  marked  for  identification  and  which,  said  voters  were  in- 
formed, were  so  marked. 

Second.  That,  pursuant  to  said  conspiracy,  the  said  Hasbrouek 
and  the  said  Maley  prepared  a  large  number  of  full  republican 
paster  ballots  and  placed  thereon  the  individual  paster  ballot  of 
one  William  Luby,  which  said  Luby  paster  was  cut  at  a  sharp 
angle  on  the  right  side  for  the  purpose  of  identifying  the  ballots 
so  prepared. 

Third.  That  said  Hasbrouek  notified  the  republican  inspectors 
in  the  first  and  second  election  districts  that  he  had  prepared  bal- 
lots of  the  description  set  forth  abovei  and  asked  that  said  repub- 
lican inspectors  to  ascertain  how  many  ballots  of  that  kind  were 
"found  when  the  votes  were  canvassed  in  the  first  and  second  dis- 
tricts of  the  town  of  Esopus. 

Tourth.  That  said  Maley,  under  the  instructions  of  said  Has- 
brouek, delivered  fifty  or  sixty  of  said  marked  ballots  to  the  voters 
of  the  first  and  second  districts  of  the  town  of  Esopus,  and  at  the 
time  of  delivering  said  ballots  to  said  voters  informed  them  that 
said  ballots  had  been  marked  for  identification  and  then  entered 
into  a  corrupt  and  illegal  bargain  with  ea^A  voters  ito  vote  said 
marked  ballots,  and  at  the  same  time  notified  the  voters  to  whom 
said  ballots  were  delivered  that  if  the  marked  ballots  did  not  appear 
in  the  canvass  of  the  votes  they  would  not  be  paid  the  amount 
agreed  upon. 

Fifth.  That  seventeen  of  said  ballots  so  marked  for  identification 
were  cast  in  the  first  election  district  of  the  town  of  Esopus,  and 


Assembly  op  the  State  of  New  York.  63T 

that  each  of  said  baUotB  contained  the  name  of  James  Loimsburyy 
the  sitting  member,  and  were  counted  for  and  credited  to  said 
Lounsbury  by  the  inspectors  of  election  in  the  said  district  and 
by  them  returned  in  the  certificate  of  canvass  which  were  canvassed 
by  the  board  of  county  canvassers  of  Ulster  county  and  went  to 
make  up  Lounsbury's  majority  of  twenty-one  in  the  Assembly 
district. 

Sixth.  That  eleven  of  said  ballots,  so  marked  for  identification^ 
were  cast  in  the  second  election  district  of  the  town  of  Esopus^ 
and  that  each  of  said  ballots  contained  the  name  of  James  Louns- 
bury, the  sitting  member,  and  were  counted  for  and  credited/ to 
said  Lounsbury  and  included  in  the  certificate  of  canvass  which 
were  canvassed  by  the  board  of  coimty  canvassers  of  Ulster  county 
and  included  in  the  majority  of  Lounsbury,  which  was  twenty-one 
in  the  second  Assembly  district  of  Ulster. 

Seventh.  That  said  marked  and  illegal  ballots  so  cast  and  counted 
for  Lounsbury  amount  to  twenty-eight. 

Eiighth.  The  foregoing  facts  are  conclusively  established  by  the 
testimony  of  Anthony  Maley  (a  republican  constable  of  the  town 
of  Esopus,  who  helped  to  prepare  the  ballots  marked  for  identifica- 
tion), Jeremiah  Houghtaling  (republican  inspector  of  the  first  dis- 
trict of  Esopus),  Henry  E.  McKensie,  William  Luby,  Robt.  H. 
Fairweather,  Wm.  J.  Kean  (who  was  subpoenaed  by  the  contestee), 
and  especially  by  the  identical  ballots  marked,  which  were  before 
the  committee. 

Mnth.  We  find  that  the  contestee  has  failed  absolutely  to  makdj 
any  defense  either  by  way  of  denial  or  avoidance  to  the  allegations 
and  proofs  of  the  contestant. 

It  appears  by  the  official  canvass  made  by  the  board  of  county 
canvassers  of  the  county  of  Ulster,  that  the  contestee  received 
five  thousand  and  fifty-four  (5,054)  votes,  and  that  the  contestant 
received  five  thousand  and  thirty-three  (5,033)  votes,  giving  the 
contestee  an  apparent  majority  of  twenty-one.  From  the  vote  of 
the  contestee  there  should  be  deducted  the  twenty-eight  ballots, 
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which  were  and  are  fraudulent  and  illegal,  leaving  a  legal  ma- 
jority in  favor  of  the  contestant  of  seven. 

Your  committee  find  and  report  that  George  H.  Bush  was  duly 
elected  a  member  of  Assembly  from  the  second  dfstrict  of  the 
■county  of  Ulster  and  should  have  received  the  certificate  of  elec- 
tion instead  of  James  Lounsbury,  and  recommend  the  adoption  of 
the  following  resolution: 

Resolved,  That  George  H.  Bush  was,  at  the  last  general  election 
elected  to  the  Assembly  from  the  second  district,  of  Ulster  county, 
N.*  Y.,  which  seat  is  now  held  by  James  I-ounsbury;  and  that  said 
George  H.  Bush  is  hereby  awarded  the  same. 

All  of  which  is  respectfully  submitted. 

T.  O.  O'SULUVAN. 
COKNELIUS  HALE  Y. 
JOHN  J.  CASSm. 
THOMAS  FINEGAN. 
J.  W.  OOONEY. 
WM.  H.  WALKER. 

Mr.  Buck,  from  the  committee  on  privileges  and  elections,  pre- 
sented the  following  minority  report: 

To  the  Honorahhy  the  Legislature  of  the  State  of  New  York: 

We,  the  minority  members  of  the  committee  on  privileges  ancT 
elections,  to  which  was  referred  the  petition  of  Geoi^e  H.  Bush,  of 
EUenville,  Ulster  county,  New  York,  claiming  that  he  was  duly 
elected  to  the  office  of  Assemblyman  from  the  second  Assembly 
district  of  that  county,  at  the  last  general  election  held  on  the  7th 
day  of  November,  1892,  and  that  he  is  entitled  to  the  seat  in  this 
body  now  held  by  James  Lounsbury,  respectfully  report  as  follows: 

1.  That  it  appears  from  the  lawful  returns  duly  made  and  flle3^ 
with  the  proper  officers  of  Ulster  county,  in  evidence  before  this 
committee,  and  from  the  certificate  of  the  board  of  canvassers  of 
the  county  of  Ulster,  that  James  Lounsbury  in  said  Second  As- 
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sembly  district  of  Ulster  cpunty,  received  a  plurality  of  the  votes 
cast  at  said  election  over  George  H.  Bush,  his  opponent,  of 
twenty-one. 

2.  That  the  claim  of  the  contestant  is  based  upon  the  alleged 
finding  of  seventeen  ballots  in  the  ballot-box  used  at  election  dis- 
trict No.  1,  of  the  town  of  Esopus,  and  of  eleven  ballots  in  the 
ballot-box  used  at  election  district  No.  2,  of  said  town,  on  the 
night  of  the  third  day  after  election,  which  are  claimed  by  the 
contestant  to  have  been  marked  for  the  purposes  of  identification. 

There  does  not  appear  in  the  evidence  a  single  particle  of  testi- 
mony that  any  ballot  marked,  as  claimed  by  the  contestant,  was 
voted  by  any  elector.  Nor  that  any  elector  had  any  knowledge 
that  the  ballot  voted  by  him  had  been  marked  in  any  way  for 
identification. 

It  does  appear  that  no  inspector,  election  officer  or  watcher,  dur- 
ing the  canvass  or  immediately  thereafter  objected  to  any  ballot 
as  marked  for  identification. 

It  further  appears  from  the  testimony  that  one  democratic  in- 
spector of  election  and  one  republican  inspector  and  watcher  in 
district  No.  2,  saw  no  such  marked  ballots  during  the  canvass  or 
the  election  and  that  one  republican  inspector  and  watcher  at  disr 
trict  No.  1,  and  one  democratic  inspector  of  election,  saw  no  such 
marked  ballots  during  the  canvass  and  election  at  district  No.  1. 

It  further  appears  that  the  testimony  upon  which  the  contestant 
Bush  relies,  in  the  main,  is  a  traitor  and  political  spy  whose  neigh- 
bors, democratic  and  republican,  have  united  in  testifying  before 
this  committee  that  his  reputation  for  truth  and  veracity  in  the 
community  where  he  lives  is  bad  and  that  they  would  not  believe 
him  under  oath. 

That  upon  election  night  the  election  officers  failed  to  destroy 
tlie  ballots  voted  forthwith  as  required  by  the  election  laws  of 
1892,  but  left  and  abandoned  them,  the  ballots  used  at  district 
No.  1,  at  the  Pythian  Hall,  in  said  town,  and  the  ballots  used  at 
district  No.  2,  at  the  public  house  of  Margaret  Van  Wagonen. 
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That  the  hallots  so  left  and  ahandoned,  passed  from  the  custody 
of  the  law,  and  their  integrity  as  evidence  became  challenged^  and 
rendered  nugatory. 

If  ballots  which  have  passed  from  public  custody  and  gone  into 
the  hands  of  private  persons  can  be  afterwards,  without  the  oath 
of  the  voter,  received  as  evidence  in  any  judicial  tribunal,  then 
no  election  is  safe. 

If  inspeetoors  of  election  shall  be  permitted  to  defy  the  elec- 
tion law  and  refuse  to  destroy  or  take  private  possession  of  the 
public  ballot,  of  what  use  are  elections  to  be?  We  might  as  well 
say,  "You  take  the  voice. of  public  opinion  as  expressed  at  the 
polls,  but  give  us  the  inspectors  and  the  ballot-boxes." 

The  alleged  marked  ballots  here  are  said  to  be  marked  because 
the  paster  of  the  democratic  coroner  on  a  republican  paster  ballot 
is  cut  on  the  bias.  Any  one  may  well  see  that  it  was  perfectly 
easy  for  Inspectors  of  Elections  McKenzie  and  Fairbrother  to 
take  from  the  ballot-box  straight  republican  pasters  and  then  paste 
Lubey's  paster  cut  on  the  bias  on  the  same. 

These  alleged  marked  ballots  could  have  been  very  easily  made 
after  the  election  without  fear  of  detection.  All  that  there  would 
be  needed  would  be  to  get  the  ballots  voted  and  the  Lubey  paster 
cut  on  the  bias  and  the  work  would  be  done.  This  fraud  was  so 
tempting  in  this  case,  and  hereafter  would  furnish  means  so  ef- 
fective and  hidden  to  steal  a  public  office,  that  we  are  compelled 
from  motives  of  public  policy  and  public  welfare  to  declare  that 
the  alleged  marked  ballots  unobjected  to  during  the  canvass  nor 
immediately  after  and  unpreserved  by  safeguards  prescribed  by 
law  and  claimed  to  have  been  preserved  in  defiance  of  law,  are  not 
evidence. 

Such  a  ruling  on  the  part  of  your  committee  has  the  sanction 
of  the  highest  court  of  this  State  from  the  lips  of  that  able  and 
conscientious  judge  and  stalwart  democrat,  Sanford  E.  Church, 
who  says:  "  The  liabilities  of  tampering  and  fraud  doubtless  in- 
duced the  Legislature  to  require  their  destruction.  If,  however, 
the  ballots  have  not  been  kept  as  required  by  law  and  surrounded 
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by  such  securities  as  the  law  prescribed  with  a  view  to  their  safe 
preservation,  as  the  Lest  evidence  of  the  election,  it  would  seem 
that  they  should  not  be  received  in  evidence  at  all."  (People  ex 
rel.  Daily  v.  Tivingston,  79  X.  Y.  287.) 

Again  it  was  said  by  a  learned  justice  of  the  Supreme  Court 
of  the  State:  '"  The  ballots  may  be  marked  by  the  adverse  party  for 
the  very  purpose  of  having  them  rejected.  33ishonest  election  offi- 
cers may  mark  them  to  afterward  reject  them. 

"  Such  a  construction  would  place  our  elections  completely  in 
the  hands  of  the  innumerable  boards  of  the  inspectors  of  the 
State."  (People  ex  rel.  Budley  v.  Shaw,  19  N.  Y.  Sup.  tJ03;  see 
also,  Newton  v;  Xewell,  20  !^^i'nn.  529,  and  the  leading  case  of 
People  V.  Cicott,  16  Mich.  482.) 

The  learned  special  term  in  the  case  of  The  People  ex  rel.  Bush 
V.  Lounsburv',  20  X.  Y.  Supp.,  said  of  leaving  the  ballots  in  such 
places:  - 

"  The  danger  of  such  acticni  is  obvious,  strangers  could  obtain 
possession  of  them,  tamper  with  them,  mutihite  or  mark  them. 
Ballots  not  objected  to  at  the  time  of  being  canvassed,  preserved 
in  violation  of  law;  out  of  th(»  i)(>ssession  of  the  officers,  exposed 
to  the  dangei-s  I  have  suggested,  I  do  not  think  should  here  be 
attached  to  the  statement  of  the  canvass." 

And  we,  therefore,  conclude  as  has  been  the  uniform  practice  in 
legislative  contests,  where  claims  were  ]>re(licated  upcm  ])allots 
whose  integrity  was  challenged,  tainted  and  defiled,  to  prefer  the 
returns  filed  by  the  insj)ectnrs  of  election  and  the  certificate  of 
the  board  of  countv  canvassers,  to  the  evidence  of  the  contestant. 
(Butler  V.  Lehman,  2  Cong.  Kl.  Cas.  :553;  Kline  v.  Verrie,  id.  381.) 

To  eject  an  associate  from  his  seat  in  your  august  bmly,  upon 
such  evidence  —  ballots  coining  from  private  custody  —  tainted 
and  defiled  —  would  be  to  establish  a  precedent  which  will  open 
the  flood-gates  of  fraud  and  deluge  public  offices  with  impostors 
and  usurpers,  and  inflict  an  irreparable  injury  on  the  public,  and 
an  unremediless  wrong  upon  the  contestee. 

41 
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Upon  the  merits  we  find  from  the  testimony  of  William  Luby, 
the  democratic  leader  in  charge  of  the  polls  at  election  districts 
Nos.  1  and  2,  at  Port  Ewen,  that  he  had  fifty  or  sixty  green 
tickets,  like  the  specimen  hereto  annexed : 

Name:  Thomas  McDonald, 

From  Newburgh  and  return. 
Faro,  Jfta.  Wm.  L.uby. 

And  that  he  gave  and  handed  such  green  tickets  to  each  of 
twenty-five  or  thirty  voters  at  either  or  both  of  said  Port  Ewen 
polls  in  the  second  Assembly  district  of  Ulster  county,  and  among 
others  to  William  Fox,  Thomas  McDonald,  Eobert  Wright, 
Michael  Malia,  John  Malia,  Patrick  Gibbons,  and  Louis  Lifer  and 
Joseph  Lifer  on  election  day.  That  such  green  tickets  were  all 
to  be  redeemed  and  redeemable  in  cash  at  the  rooms  of  the  Ken- 
nedy Gun  Squad,  in  the  Kennedy  building,  at  RoncTout,  city  of 
Kingston,  N.  Y.,  a  place  about  one  mile  distant  from  the  said 
polls  and  that  the  said  green  tickets  so  given,  paid  or  loaned  by 
the  said  Luby  to  thc^  said  twenty-five  or  thirty  voters,  among  the 
rest  Thomas  McDonald  and  others,  were  a  valuable  considera- 
tion and  money  paid,  loaned,  contributed  and  promised  to  said 
voters  to  induce  said  voters  and  each  of  them,  to  come  to  the 
polls  and  on  account  of  such  voters  having  voted  and  having  come 
to  the  polls  at  such  election.  That  on  said  day,  at  said  polls,  the 
said  twenty-five  or  thirty  voters  under  the  circumstances  set 
forth,  did  actually  vote  the  democratic  ticket  and  George  H.  Bush 
in  particular.  And  that  on  said  day  at  said  Kennedy  building, 
the  said  Luby  to  the  said  twenty-five  or  thirty  voters,  among  the 
Roach,  or  other  person  or  persons,  to  jour  committee  unknown, 
divers  sums  of  money  unknown  to  your  committee,  to  come  to 
the  polls,  for  having  voted  and  having  come  to  the  polls  at  such 
election. 

That  such  conduct  upon  tlie  part  of  said  Luby  and  the  said 
William  Fox,  Robert  Wright,  Patrick  Gibbons,  and  divers  other 
persons  was  prohibited  by  sections  41p  and  41q,  of  chapter  693  of 
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• 

the  Laws  of  1893,  and  that  said  twenty-five  or  thirty  votes  and 
each  and  every  of  them  were  and  are  absolutely  void. 

That  the  contestee  undertook  upon  the  examination  before 
your  committee,  to  prove  by  Bernard  Boach,  the  paymaster  at  the 
Kennedy  building,  at  Kondout,  on  election  day,  the  payment 
of  money  to  the  said  twenty-five  or  thirty  voters,  and  each  of 
them,  and  he  declined  to  answer  upon  the  constitutional  ground 
that  his  answer  might  tend  to  degrade  or  incriminate  him.  So 
also  the  contestee  produced  William  Fox,  who  declined  to  answer 
whether  he  had  received  any  money,  upon  the  same  ground.  The 
other  witnesses  whom  Luby  swore  he  had  given  these  "  beauti- 
ful green  checks''  to,  the  sergeant-at-arms  could  not  (?)  find. 

Were  it  possible  to  concede  the  existence  of  the  twenty-seven 
marked  ballots  and  the  fact  that  they  were  actually  voted  at  flie 
place  aforesaid  on  election  day.  Yet  with  at  least  twenty-five 
votes,  so  rendered  void  as  aforesaid,  we  are  compelled  to  con- 
clude under  any  circumstances,  that  Lounsbury  has  a  substantial 
plurality  of  at  least  eighteen  votes,  over  the  said  George  H.  Bush. 

We,  therefore,  find  and  report  that  James  Lounsbury  was  duly 
elected  member  of  Assembly  from  the  second  district  of  Ulster 
county,  and  holds  the  just  title  and  legal  certificate  of  election 
thereto,  and  we  recommend  the  adoption  of  the  following  resolu- 
tion: 

Resolved^  That  George  H.  Bush  is  not  entitled  to  the  seat  now 

held  by  James  Lounsbury,  as  member  of  Assembly  from  the 

second  district  of  Ulster  country. 

HERMAN  E.  BUCK, 

M.  M.  CONGDON, 

W.  H.  DENNISTOK 

Mr.  Speaker  presented  the  following  communication : 

Albany,  April  19,  1893. 
Hon.  William  Sulzer,  Speaker  of  the  Assembly,  State  of  New 
York: 
Sir. —  On  or  about  January  6,  1893,  I  caused  to  be  presented 
to  the  Assembly  a  petition  alleging  that  at  the  last  election  for 
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member  of  Assembly  for  the  second  district  of  leister  county, 
certain  ballots  marked  for  identificatirm  contrary  to  law,  had  been 
voted  and  counted  for  James  Lounslmry,  the  sittinj^  member  for 
said  district,  and  praying  that  the  Assembly  might  make  an  in- 
vestigation of  the  said  allegations  and  that  if  it  were  ascertained 
upon  investigation  that  a  plurality  of  the  votes  lawfully  cast  at 
said  election  Avere  cast  for  me  that  T  might  be  awarded  the  seat 
in  the  Assembly  now  held  by  said  James  Lounsbury.  I  have  just 
been  informed  that  a  committee  of  the  Assembly  has  completed 
an  investigation  of  the  facts  and  circumstances  attending  said 
election  and  has  agreed  upon  a  report  whereby  it  finds  that  at  said 
election  for  member  of  Assemblv  for  the  second  district  of  Ulster 
county,  a  majority  of  the  votes  lawfully  cast  for  member  of  As- 
sembly Avere  cast  for  me  and  recommends  the  adoption  of  a  resolu- 
tion declaring  that  T  am  entitled  to  the  seat  now  occupied  by  said 
James  Lounsburv. 

In  making  the  contest  for  the  seat  now  held  by  Mr.  Lounsbury, 
I  had  no  other  purpose  in  view  than  that  of  promoting  the  purity 
of  elections  in  Ulster  .county.  The  contest  has  been  long  and 
arduous  and  the  report  which  has  been  agreed  upon  by  the  ma- 
jority of  the  committee  on  privileges  and  elections  after  a  full 
and  complete  investigation  of  the  facts  is  a  sufficient  vindication 
of  my  action  in  making  this  contest  and  as  the  adoption  of  the  re- 
port at  this  late  day,  the  Legislature  having  decided  to  adjourn 
sine  die,  to-morrow  at  noon  —  could  serve  no  other  purpose  than 
to  give  me  the  salary  for  the  session  and  the  expenses  of  making 
this  contest.  I  hereby  recjuest  that  no  further  steps  be  taken  in 
the  matter,  and  do  hereby  withdraw  from  the  contest.  I  sought 
a  vindication  only  and  not  compensation  for  services  not  rendered. 

Respectfully, 

GEO.  H.  BUSH. 

Said  reports  and  communications  were  laid  upon  the  table  and 
ordered  printed.     (See  Doc.  Xo.  89.) 

Assemblv  Journal,  llGth  Session,  1893. 
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Case  of  Albert  W.  Baillie  and  Samnel  J.  Foley. 

In  Assembly,  Tufisday',  January  2,  1894. 

Mr.  Sheffield  presented  the  petition  of  Albert  W^.  Baillie,  con- 
testing the  seat  now  held  by  Samuel  J.  Foley,  as  member  of  As- 
sembly for  the  fifth  district  of  New  York  county;  which  was  re- 
ferred to  the  committee  on  privileges  and  elections. 

Thursday,  February  15,  1894. 

Mr.  J.  F.  Terry,  from  the  committee  on  privileges  and  elections 
submitted  the  following  report: 

In  the  matter  of  the  contest  of  A.  AY.  Baillie,  for  the  seat  in 
the  Assembly,  to  which  the  Honorable  Samuel  J.  Foley  was 
elected,  and  now  occupies,  as  member  of  Assembly  for  the  fifth 
district,  Xow  York  countv. 

To  the  Honorable,  the  Assembly  of  the  State  of  New  York: 

Your  committee  on  privileges  and  elections,  to  whom  was  re- 
ferred the  above-entitled  matter,  respectfully  reports: 

That  it  has  considered  the  said  matter,  and  been  attended 
therein  by  the  said  contestant,  A.  W.  Baillie,  who  appeared  in 
person  and  by  Lucas  L.  Van  Allen,  Esq.,  his  attorney,  and  by 
the  contestee,  the  Honorable  Samuel  J.  Foley,  sitting  member, 
who  appeared  in  person,  and  by  Ilolcomb  &  Martin,  Esquires,  liis 
attorneys. 

That  it  was  proven  before  your  committee  that  in  a  certain 
proceeding,  entered  upon  under  the  Constitution  and  by  the  legis- 
lative authority  of  what  is  known  as  the  consolidation  act,  being 
chapter  410  of  the  Law^s  of  1882,  and  which  proceeding  im- 
mediate! v  concerned  one  of  the  streets  of  the  citv  of  Xew  York, 
to-wit :  One  Hundred  and  Forty-fourth  street,  and  was  an  exer- 
cise by  the  people  of  the  State,  of  their  power  of  eminent  domain, 
the  Supreme  Court  of  the  State  of  Xew  York  appointed  the  sitting 
member,  the  Honorable  Samuel  J.  Foley,  a  commissioner  of  esti- 
mate, and  assessment,  for  the  purpose  of  estimating  and  assess- 
ing and  determining  the  compensation  whicli  should  be  made  for 
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the  private  property  taken  for  that  public  use  in  the  manner  pre- 
scribed by  the  said  consolidation  act. 

That  it  was  proven  before  your  committee  that  Mr.  Foley  ac- 
cepted the  said  appointment,  and  discharged  the  duties  thereof, 
and  that  he  was  engaged  therein  within  100  days  previous  to 
the  last  general  election. 

That  the  said  commissionership  of  Mr.  Foley  is  not,  nor  wa<, 
an  office  under  the  city  government  of  the  city  of  New  York. 

That  the  Honorable  Samuel  J.  Foley,  the  contestee  in  this 
matter,  is  the  sitting  member  under  a  valid  and  effectual  certifi- 
cate of  election,  as  member  of  your  honorable  body,  the  Assembly 
of  the  State  of  New  York  for  the  fifth  Assembly  district  of  the 
city  and  county  of  New  York,  and  that  he  was  not,  at  the  time  of 
his  election,  which  took  place  at  the  last  general  election  held 
in  this  State,  to-wit:  the  ,7th  day  of  November,  1893,  ineligi- 
ble to  the  Legislature,  but  was  eligible  thereto,  and  that  he  was 
not  then  at  the  time  of  his  election,  nor  had  been,  within  one 
hundred  days  previous  thereto,  an  officer  under  the  government 
of  the  city  of  New  York,  as  alleged  by  the  contestant  in  this  mat- 
ter, or  under  any  city  government. 

And  your  committee  reports  the  following  resolution  in  this 
matter,  and  recommends  that  the  same  be  adopted  by  your  honor- 
able body: 

Resolvcdj  That  the  Hon.  Samuel  J.  Foley,  the  sitting  member 
of  Assembly  for  the  fifth  Assembly  district  of  the  cily  and  county 
of  New  York,  is  entitled  to  his  seat  in  the  Assembly  of  the  State 
of  New  York,  as  member  of  Assembly  for  the  said  fifth  Assembly 
district  of  the  city  and  county  of  New  York. 

All  of  which  is  submitted  respectfully. 

GEO.  S.  HOETON, 
J.  F.  TERRY, 
HENRY  McNAMEE, 
VICTOR  J.  DOWLING,     ' 
JNO.  0.  HARRIGAN, 

Committee. 

Dated  Fihruunj  15,  1894. 
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Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  said  report,  and  it  was  determined  in  the  affirmative,  a  majority 
of  all  the  members  elected  to  the  Assembly  voting  in  favor  thereof. 

Ayes,  113.     Noes,  0. 
Assembly  Journal,  117th  Session,  1894. 


Case  of  Frank  Bloomingdale  and  William  Lasch. 

In  Assembly,  Tuesday,  Janicary  2, 1894. 

Mr.  Ainsworth  presented  the  petition  of  Frank  Bloomingdale, 
contesting  the  seat  occupied  by  Wm.  LaAch,  as  member  of  Assem- 
bly for  the  first  district  of  Albany  county,  which  was  referred  to 
the  committee  on  privileges  and  elections. 

Tuesday,  Fehruury  6,  1894. 

Mr.  Horton,  from  the  committee  on  privileges  and  elections, 
submitted  the  follo\\diig  report: 

To  the  Honorable,  the  Legislature  of  the  State  of  New  York: 

The  committee  on  privileges  and  elections,  to  which  was  referred 
the  memorial  of  Frank  Bloomingdale,  claiming  the  seat  now  oc- 
cupied by  William  Lasch,  as  member  from  the  first  Assembly  dis- 
trict of  the  county  of  Albany,  respectfully  report: 

That  upon  due  notice  the  parties  appeared  before  the  committee 
at  the  Assembly  parlor  on  the  1st  day  of  February,  1894,  at  10 
o'clock  in  the  forenoon.  The  contestant,  Frank  Bloomingdale, 
appeared  by  his  attorney,  Hon.  Walter  E.  Ward,  and  the  con- 
testee,  William  Lasch,  by  liis  attorney,  Hon.  Galen  R.  Hitt  That 
the  said  Hon.  Walter  E.  AVard,  as  attorney  for  the  said  contestant, 
withdrew  from  the  contest,  and  asked  and  requested  that  the  seat 
be  awarded  to  the  said  William  Lasch.  And  your  committee, 
therefore,  recommend  the  adoption  of  the  following  resolution: 
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Kcsolrvd,  Tliat  the  sitting  hiciuIht  is  tlic  lawfully-elected  repre- 
sentative from  the  first  Assembly  distriet  of  Albanv  countv,  and 
that  lie  is  entitled  to  retain  liis  seat  in  the  ^Vssembly  as  such  rejjrc- 
sontative. 

Date  at  Aliianv,  X.  Y.,  Fehruary  0,  lS9i. 

(iEOUGE  S.  1I0RT0^^ 
JAilES  R.  SHEFFIELD, 
VICaOR  J.  DOWLIXG, 
EUGEXE  F.  VACIIEROX, 
IIEXRY  McXAMEE, 

CommitUr. 

Mr.  Speaker  put  the  ques^tion  whether  the  House  would  agree 
to  said  report,  and  it  was  determined  in  the  affirmative. 

Ayes,  94.     I^Toes,  0. 
Assembly  Journal,  117th  Session,  1894. 


Case  of  Thomas  W.  Campbell  and  Joseph  F.  Loonan. 

Tx  Assembly,  Tuesday,  Januar^y  2,  1894. 

Mr.  Taylor  presented  the  petition  of  Thos.  W.  Campbell,  con- 
testing the  seat  oceupied  by  Joseph  F.  Loonan,  as  member  of  As- 
sembly for  the  twelfth  distriet  of  the  eounty  of  Kings;  which  was 
referred  to  the  committee  on  j)rivileges  and  elections. 

Friday,  April  20,  1894. 

Mr.  Kech,  from  the  committee  on  ])rivileges  ami  elections,  pre- 
sented the  following'  report: 

To  the  llonorahle  A.s^semhh/  of  the  State  of  New  Yoi'k: 

Your  committee  on  privileges  and  elections  present  the  follow- 
ing report  in  the  matter  of  the  contest  for  a  seat  in  this  Assembly 
from  the  twelfth  district  of  Kings  county,  between  Thomas  T\^. 
Campbell,  contestant,  and  Joseph  F.  Loonan,  contestee. 

Your  committee,  after  organization,  ai)pointed  Mr.  Philip  Kwk, 
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<3hainnaii,  Wesley  Gould  and  John  Ilarrig-an  a  subcommittee,  to 
make  the  investigations  herein.  They  attended  the  several  hear- 
ings in  the  city  of  Ih-ooklyn,  both  parties  appearing  with  counsel, 
and  heard  the  evidence  prcsei^ted  by  both  parties,  wliich  e\adence 
is  on  file,  and  to  which  the  committee  here  make  reference:  Stephen 
H.  Hoye,  Esq.,  attorney-at-law,  appeared  for  the  contestant,  and 
Thomas  F.  Magner,  Esq.,  attorney-at-law,  appeared  for  the  con- 
testee.  After  fullv  considering  the  evidence  offered  bv  the  re- 
spective  parties,  your  committee  recommend  that  the  petition  of 
the  contestant  be  dismissed,  for  the  reason  that  no  sufficient,  proper 
and  legal  evidence  has  been  presented  by  the  contestant  to  warrant 
favorable  action  thereon:  and  vour  committee  further  reconmiend 
that  the  contested,  Joseph  F.  Loouan,  be  declared  entitled  to  hold 
his  seat  in  this  body  as  the  regular  representative  for  the  twelfth 
Assembly  district  of  the  county  of  Kings. 
All  of  which  is .  rosi)octf ully  submitted. 

E.  F.  VACUlFllOX, 
PHILIP  KECK, 
.TA:MES  It.  SHEFFIELD, 
J.  F.  TEIUIY, 
JXO.  ('.  IJARKIOAX, 
YICTOK  J.  DOWLIXd, 
IIEXRY  McXAMEE, 
WESLEY  GOFLI). 

Mr.  Speaker  put  the  question  whether  the  House  woidd  agree 
to  said  report,  and  it  was  determined  in  the  affirmative. 
Assembly  Journal,  117th  Set^sion,  1804. 


Case  of  Michael  Conklin  and  Michael  Magfoire. 

Ix  Assembly,  Tuesday,  January  2,  1894. 

IkTr.  Taylor  presented  the  petition  of  ^lichael  Oonklin,  contesting 
the  seat  occupied  by  Michael  !Maguire  as  member  of  Assembly  for 
Richmond  countv. 
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Tuesday,  January  9, 1894. 

Mr.  Speaker  presented  the  testimony  taken  before  Hon.  Edgar 
;Nr.  Cullen,  Justice  of  the  Supreme  Court,  in  the  matter  of  the 
intended  contest  of  Michael  Conkli^,  contestant,  against  ^Michael 
McGuire,  for  the  office  of  member  of  Assembly  for  Richmond 
county;  which  was  referred  to  the  committee  on  privileges  and 
elections. 

Monday,  February  5,  1894. 
Mr.  J.  F.  Terry  prcseuted  the  evidence  taken  by  the  committee 
on  privileges  and  elections  in  the  matter  of  the  contest  of  Michael 
Conklin,  claiming  the  seat  now  occupied    by  Michael  Maguire, 
which  was  laid  upon  the  table  and  ordered  printed. 

(See  Document,  1894.) 

Monday,  March  26,  1894. 

Mr.  Horton  presented  the  majority  report  in  the  matter  of  the 
contested  seat  of  Conklin  v.  Maguire. 

]Mr.  Dowling  presented  the  minority  report  in  the  same  case. 
Said  reports  were  laid  upon  the  table  and  ordered  printed. 

Wednesday,  April  4, 1894. 

Mr.  Sulzer  moved  that  the  report  of  the  committee  on  privileges 
and  elections  on  the  case  of  Michael  Conklin  v.  Michael  Maguire 
be  postponed  untU  to-morrow  morning  at  10  o'clock. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  paid  motion,  and  it  was  determined  in  the  negative. 

Wednesday,  April  4,  1894. 

Mr.  Speaker  announced  the  further  special  order,  being  the 
majority  and  minority  reports  of  the  conmiittee  on  privileges  and 
elections  relative  to  the  petition  of  Michael  Conklin,  cl^timing 
the  seat  in  the  Assembly,  from  Richmond  county,  now  occupied 
by  Michael  Maguire,  in  the  words  following : 
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Majority  Eeport. 
To  the  Assembly  of  the  State  of  New  YorJc: 

Tour  committee  on  privileges  and  elections,  to  which  was  re- 
ferred the  petition  of  Michael  Conklin,  of  the  county  of  Kich- 
mond,  claiming  that  he  was  duly  elected  to  the  office  of  Assem- 
blyman from  that  coimty  at  the  last  general  election,  held  on  the 
7th  day  of  November,  1893,  and  that  he  is  entitled  to  the  seat  in 
this  body  now  held  by  Michael  Maguire,  respectfully  report  as 
follows : 

That  the  testimony  was  taken  in  this  proceeding  under  section 
64  of  the  Election  Law,  before  the  Hon.  Edgar  M.  CuUen,  Jus- 
tice of  the  Supreme  Court  for  the  second  judicial  district,  on 
notice  served  by  the  contestant  upon  the  contestee;  that  both 
of  the  parties  were  present  before  the  said  justice  and  were  rep- 
resented by  counsel;  that  fifty-seven  witnesses  were  examined  on 
the  part  of  the  contestant  and  cross-examined  by  counsel  for  the 
contestee  before  said  justice,  and  that  the  testimony  so  taken  was 
remitted  to  the  Assembly,  and  by  order  was  printed  and  referred 
to  the  committed.  Such  testimony  constitutes  Assembly  docu- 
ment number  fifteen  of  this  session. 

In  addition  to  the  testimony  so  taken  before  Mr.  Justice  CuUen, 
a  subcommittee  of  the  comfiiittee  on  privileges  and  elections,  com- 
posed of  Mr.  J.  F.  Terry,  chairman,  and  Messrs.  Eugene  F. 
Vacheron  and  Henry  McNamee,  sitting  at  the  village  hall,  in  the 
village  of  New  Brighton,  in  the  county  of  Richmond,  took  further 
testimony  and  heard  arguments  in  the  proceeding;  that  the  ses- 
sions of  said  subcommittee  for  that  purpose  began  on  the  18th 
day  of  January,  and  were  continued  from  week  to  week  until 
the  8th  day  of  February,  1894.  That  upwards  of  100  witnesses 
were  examined  on  the  part  of  the  contestant  and  contestee,  and 
the  testimony  has  been  duly  presented  to  this  honorable  body^ 
and  has,  by  order,  been  printed  and  is  known  as  Assembly  Docu- 
ment No.  37  of  this  session. 
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The  testimony  in  these  proceedings  related  to  four  chjction 
districts  only,  of  the  county  of  Richmond,  being  the  fifth,  eighth 
and  ninth  election  districts  of  the  town  of  Castleton,  and  tlie 
fourth  election  district  of  the  town  of  Southfield  in  said  countv. 
The  records  so  presented  furnishes  a  history  of  the  most  shame- 
less, reckless  and  audacious  fraud  and  violation  of  the  Election 
and  Penal  laws  and  of  the  electoral  franchise,  rarely,  if  ever, 
equalled  in  the  annals  of  election  cases  in  this  State.  Indeed, 
the  utter  disregard  of  law,  the  flagrant  and  deliberate  violations 
of  the  elective  franchise  and  the  contemptuous  indifference  to 
public  opinion  may  well  startle  the  people  of  this  State  and  rouse 
them  to  the  dangers  which  threaten  their  most  sacred  rights  and 
privileges,  and  to  take  heed  lest  these  be  wholly  lost  and  de- 
stroyed. These  election  frauds  were  directly  participated  in  l)v 
high  officials  of  the  county  of  Richmond,  notably  by  the  county 
treasurer,  and  by  the  sheriff  of  the  county. 

The  county  of  Richmond  is  composed  of  five  towns,  and  at  the 
recent  election  was  divided  into  f ortv-two  election  districts.  The 
total  vote  for  the  office  of  member  of  Assemblv,  as  canvassed 
by  the  county  board  of  canvassers,  was  as  follows : 

Michael  McGuire 4,706 

Michael  Conklin 4,422 

For  other  candidates 403 


Total 9,531 


McGuire's  plurality,  on  the  face  of  the  returns,  over  Conklin, 
Avas  284. 

In  the  fifth,  eighth  and  ninth  election  districts  of  Castleton, 
and  in  the  fourth  election  district  of  Southfield,  the  vote  was  re- 
turned as  follows : 
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Election  District.                                                                                  MoGiihv.  Couklhi. 

Fifth  Castleton 182  72 

Eighth  Castleton 155  31 

Xintli  Castleton 252  20 

Fourth  Southfield 153  40 

Totals 742  174 


It  thus  appears  that  in  the  four  election  districts  in  fiiiestiou 
McGuire  received  742  votes  and  Conklin  174. 

In  the  thirty-eight  remaining  districts  of  the  county  the  vote 
was  as  follows: 

For  McGuire 3,964 

For  Conklin 4,248 


Conklin's  majority  over  McGuire  in  thirty-eight  districts  being 
284. 

McGuire  was  the  candidate  of  the  so-called  democracy  of  Rich- 
mond county;  Conklin  was  the  candidate  of  the  regular  republi- 
can organization  and  of  the  independent  organization  of  Rich- 
mond county  democrats.  It  is  a  matter  of  history  that  at  the 
present  election  there  was  a  general  uprising  of  the  people  and 
disregard  for  party  lines  on  the  part  of  the  democratic  voters  of 
the  State,  resulting  in  an  enormous  vote  for  the  republican  candi- 
dates. This  upheaval  was  not  limited  to  any  county  of  the  State, 
and  Richmond  county  was  equally  affected.  The  normal  dem- 
ocratic majority  in  this  county  has  been  from  1,500  to  2,000;  the 
figures  which  we  have  given  in  relation  to  the  vote  for  member 
of  Assembly  show  the  tremendous  change;  but  the  four  election 
districts  in  question  were  not  apparently  affected,  according  to 
the  returns,  bv  this  general  rc^volution.  They  were  unique  not 
only  in  this  resjx'ct,  but  they  did  not  even  return  the  normal 
republican  vote. 
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The  testimony  taken  in  this  investigation  discloses  the  causes 
of  this  most  astounding  result,  and  presents  a  story  of  venality  and 
corruption  almost  impossible  of  belief,  and  yet  the  contestee  and 
his  learned  counsel  in  at  least  two  of  the  election  districts,  namely, 
the  eighth  and  ninth  of  Castleton,  have  not  produced  a  single 
word  of  testimony  in  contradiction  of  the  testimony  in  these  re- 
spects presented  by  the  contestant. 

We  will  now  proceed  to  present  the  facts  found  by  us;  and  as, 
in  our  opinion,  the  fraud  and  corruption  disclosed  by  the  evi- 
dence relating  to  the  fifth,  eighth  and  ninth  election  districts  of 
the  town  of  Castleton,  are  in  themselves  a  sufficient  justification 
for  the  result  which  we  have  reached,  we  shall  mainly  in  this  re- 
port  confine  ourselves  to  a  presentment  of  the  facts  relating  to 
those  districts,  touching,  however,  in  a  general  way  upon  the  testi- 
raony  in  the  fourth  election  district  of  Southfield. 

The  Eighth  and  Ninth  Election  Disteicts  of  the  Town  of 

Castleton. 

In  these  two  election  districts  is  located  the  well-known  chari- 
table institution  called  "  Sailors'  Snug  Harbor,"  a  home  for  aged, 
decrepit  and  worn-out  seamen.  This  institution  is  a  private, 
charitable  corporation,  not  receiving  goverxmiental  aid,  and  not 
exempted  from  taxation.  (Testimony  of  the  governor  of  the 
institution,  Gustavus  D.  S.  Trask,  Assem.  Doc.  No.  15,  pp.  42, 
etc.) 

Most  of  the  voters  in  these  two  election  districts  are  inmates  of 
this  institution;  all  of  the  election  officers,  including  the  in- 
specters,  poll  clerks  and  ballot  clerks  were  also  inmates.  (Testi- 
mony of  Trask.) 

It  appears  by  the  testimony  that  the  inmates  come  from  all 
parts  of  the  United  States  to  the  institution,  and  that  they  pay 
nothing  for  their  support  and  maintenance;  even  their  clothing 
being  supplied  to  them.  They  have  absolutely  no  interest  as  tax- 
payers or  otherwise  in  the  local  government  or  affairs  of  the 
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community,  and  the  great  majority  of  them  are  utterly  indifferent 
to  the  local  and  even  State  interests,  and  yet  in  a  close  election 
their  vote  may  turn  the  balance  in  favor  of  one  party  or  the 
other,  and  thereby  change  the  government  of  the  village,  town 
and  coujity,  and  even  of  the  State  and  nation. 

In  1891,  in  the  eighth  election  district,  the  majority  for  the 
democratic  candidate  for  Governor  was  13;  in  1892,  the  majority 
for  the  democratic  electors  was  45,  and  yet,  in  1893,  the  majority 
returned  for  the  democratic  candidate  for  Assembly  was  124. 

In  the  ninth  election  district,  in  1891,  the  majority  for  the 
democratic  candidate  for  Governor  was  51;  in  1892  the  majority 
for  the  democratic  electors  was  47,  and  yet,  in  1893,  according  to 
the  returns,  the  majority  for  the  democratic  candidate  for  Assem- 
bly  was  232. 

We  now  present  the  uncontradicted  facts  in  relation  to  the 

Ninth  Election  Disteiot  of  the  Town  of  Oastleton. 

At'  the  close  of  the  second  day  of  registry,  namely,  October  28, 
1893,  the  inspectors  of  election  for  this  district,  certified  that 
they  had  registered  285  names  of  electors.  The  testimony  showed 
that  at  least  one,  and  probably  two  names  were  added  on  election 
day,  and  the  persons  allowed  to  vote.  Inspectors  of  this  district 
certified,  in  their  statement  of  the  result  of  the  canvass,  that  (273) 
two  hundred  and  seventy-three  votes  had  been  cast  for  all  the 
candidates  for  each  office,  to  be  voted  for  at  the  election,  of  which 
252  were  credited  to  each  democratic  candidate  for  each  ofice, 
twenty  to  each  republican  candidate  for  each  office,  and  one  to 
each  prohibition  candidate  for  each  office.  They  did  not  return 
a  single  scratched  ballot,  although  the  testimony  discloses  that 
such  ballots  were  cast. 

The  poll-lists  kept  by  the  poll  clerks  of  this  election  district 
disclose  the  names  of  only  (247)  two  hundred  and  forty-seven 
persons,  of  whom  one  is  recorded  as  not  voting,  "  Ballot  spoiled;  " 
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at  least  eight  of  the  names  on  these  lists  are  duplicated;  that  is^ 
the  persons  bearing  those  names  are  recorded  as  voting  twice, 
different  ballot  numbers,  although  their  names  are  only  registered 
once;  at  least  five  of  the  names  appearing  upon  these  poll-list?j  are 
not  registered  at  all. 

Twenty  names  appearing  at  the  tops  of  different  pages  in  each 
poll  list  are  in  a  different  handwriting  from  that  of  the  two  poll 
clerks.  Both  of  these  poll  clerks  have  testified  that  these  names 
were  on  the  poll  lists  when  they  received  them  at  the  opening  of 
the  polls  on  election  day;  that  they  did  not  see  the  persons  giv- 
ing those  names  vote,  and  that  they  did  not  know  in  whose  hand- 
writing they  were  written.  Investigation  shows  that  these  names 
included  the  names  of  persons  who  are  unknown  and  of  persons 
who  have  testified  that  thev  did  not  vote  on  that  dav.  It  includes 
the  name  of  Alexander  Freeman,  a  colored  man,  105  years  old, 
who  had  been  an  inmate  of  the  hospital  at  Sailors'  Snug  Harbor 
for  eleven  years. 

The  highest  ballot  number  on  the  poll  list  is  No.  258;  ten  ballot 
numbers  are  not  accounted  for;  two  ballot  numbers  are  dupli- 
cated. Xumbers  much  higher  numerically  precede  lower  num- 
bers. For  instance,  Xo.  87  precedes  Xo.  31 ;  Ko.  48  precedes  Xo. 
41;  Xo.  29  precedes  Xo.  3;  Xos.  24  and  25  precede  Xos.  <»  and 
7,  etc. 

Surnames  having  the  same  initial  apjiear  together  with  suc- 
cessive numerals.  For  instance,  the  names  of  Hazard,  Iloutman 
and  Howard  succeed  each  other,  with  the  ballot  nuiubers  147,  148 
and  149  in  succession  opposite  them.  The  names  Hogarth  and 
Healev  succeed  each  other,  with  the  ballot  numbers  249  and 
250  in  succession  opposite  to  them.  The  same  peculiarity  ap- 
pears on  the  other  pages  of  the  poll  lists,  notably  the  names  be- 
ginning \\'ith  R,  S,  T,  V  and  AV.  For  instance,  on  the  pages  con- 
taining names  in  S,  appear  in  succession  opposite  such  names  Xos. 
212,  213,  214,  215.  The  testimony  shows  that  the  names  appear- 
ing opposite  these  numbers  were  names  of  persons  who  are  either 
unknown,  or  dead,  or  insane,  or  absent,  or  who  did  not  vote  on 


Assembly  of  the  State  of  Xew  Yokk.  657 

election  day.  Mr.  A.  B.  Hodges,  the  secretary  of  the  Sailors' 
Snug  Harbor,  testified  that  fourteen  of  the  names  appearing  on 
the  poll  lists  were  the  names  of  men  who  had  been  inmates  of 
the  institution,  but  who  were,  at  the  time  of  the  election,  either 
dead,  in  the  insane  asylum  or  absent,  seven  being  dead,  one  in 
the  insane  asylum  and  six  absent  (testimony  of  Hodges,  Assem- 
bly Document,  Xo.  15,  p.  77,  etc.);  that  the  names  of  twenty- 
one  others  on  these  two  poll  lists,  appearing  as  residents  in  Sailors' 
Snug  Harbor,  were  absolutely  unknown  in  that  institution. 
Twenty  inmates,  whose  names  appear  on  the  poll  lists  testified 
that  they  did  not  vote  on  election  day.  While  the  highest  num- 
ber on  the  poll  lists  was  No.  258,  the  two  poll  clerks  certified  in 
the  certificate  required  to  he  made  by  them  at  the  close  of  the 
canvass,  that  they  had  distributed  278  sets  of  ballots,  of  which  five 
sets  had  been  returned  to  them  spoiled,  leaving  273  sets  outstand- 
ing, which  would  correspond  ^vith  the  return  of  273  votes  cast, 
made  by  the  inspectors.  Five  different  kinds  of  official  ballots 
were  used  in  the  election  districts  of  Richmond  eountv  at  this 
election.  The  ballot  clerks  returned  to  the  office  of  the  coimty 
clerk,  as  required  by  law,  a  sealed  package  containing  the  ballots 
not  delivered  by  them  to  the  voters.  An  examination  of  this 
sealed  package,  pursuant  to  an  order  of  a  justice  of  the  Supreme 
Court,  disclosed  the  fact  that  there  were  five  sets  of  such  returned 
ballots,  and  that  each  set  was  numbered  from  258  to  800.  (See 
testimony  of  Gaillard,  Assembly  Document,  No.  15,  p.  163,  etc.) 
This  testimony  showed  that  the  ballot  clerks'  certificate  was  also 
false. 

The  two  poll  clerks  testified  that  the  ballots  were  counted  with- 
out comparing  their  number  M^th  the  number  of  votes  shown  by  the 
poll  lists,  and  that  no  one  person  counted  all  of  the  votes  cast; 
that  no  tally  sheet  was  kept;  tliat  the  inspector,  poll  clerks,  and 
the  democratic  county  treasurer,  Matthew  S.  Tully,  who  was  not 
an  election  official,  participated  in  counting  the  ballots. 

It  thus  appears  that  every  election  officer  in  this  election  dis- 
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trict  deliberately  took  part  in  and  aided-  and  abetted  the  making 
of  a  false  and  fraudulent  statement  of  the  result  of  the  canvass 
of  the  votes. 

The  testimony  further  discloses  that  the  democratic  county 
treasurer,  Matthew  S.  Tully,  with  two  or  three  young  men  as 
his  aids,  and  with  the  connivance*,  aid  and  assistance  of  the  in- 
spectors of  election  and  of  the  other  election  officials,,  and  of 
the  police  officer  at  the  polling  place,  actually  took  possession 
of  the  polling  place  and  ^'  ran  "  the  election.  While  the  poll  lists 
disclose  only  the  name  of  one  person  who  was  assisted,  yet  nearly 
two-thirds  of  the  persons  who  have  testified  that  they  voted  in 
this  polling  place  on  election  day,  about  100  in  number,  have 
testified  that  they  were  assisted  without  any  oath  being  taken 
by  them  in  a  single  instance.  Xot  more  than  five  of  them  were 
entitled  to  assistance,  in  anv  event,  under  the  law.    Most  of  them 
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have  testified  that  they  did  not  ask  for  assistance;  that  Tully  or 
one  of  his  aids  suggested  such  assistance  to  them;  that  these 
men,  unbidden  and  unasked,  forced  their  way  into  the  voting 
booths  wdth  them  and  in  ftome  cases  actually  persisted  in  assist- 
ing them  when  their  assistance  was  declined;  in  other  cases  the 
democratic  ballot  was  thrust  into  the  hands  of  the  voter,  and  he 
voted  the  ticket  without  knowing  its  contents.  In  many  cases 
it  appeared  clearly  that  the  voters  did  not  know  what  ballots  they 
were  voting;  in  other  instances,  if  the  voter  desired  to  vote  the 
republican  ticket  he  was  hampered,  annoyed  and  interfered  with 
by  these  volunteers  and  hurried  from  the  voting  booth.  In  sev- 
eral cases  the  voters  had  to  force  these  men  from  the  voting 
booths;  and  others  voters  who  received  assistance  in  the  folding 
of  their  ballots  were  actually  deceived  by  the  person  folding  them 
as  to  the  ballots  to  be  voted,  the  assistant  endeavoring  to  sub- 
stitute a  democratic  ballot  for  the  republican.  There  is  not. time 
for  the  narration  of  all  the  tricks,  deception  and  frauds  perpe- 
trated on  the  voters  at  this  polling  place,  not  to  say  intimidation 
and  imdue  influence,  that  were  practiced.  Many  of  the  voters?, 
while  not  being  disabled  so  as  to  entitle  them  to  assistance,  were 
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men  of  advanced  age,  credulous  and  easily  deceived;  others  cared 
little  what  they  voted,  and  were  ignorant  of  the  candidates  or 
the  issues  involved  in  the  election;  still  others  were  open  to 
pecuniary  influences.  The  taking  possession  of  the  polling  place 
by  Tully  and  his  confederates  enabled  them  to  ascertain  who 
were  republican  voters,  and  exposed  the  voters  not  only  to  their 
animosity  and  revenge,  but  to  intimidation  and  undue  influence. 
Mr.  Tully,  not  content  with  his  work  during  the  polling  hours, 
at  the  close  of  the  polls  ordered  the  inspectors  to  eject  Mr.  John 
De  Morgan,  a  well-known  resident  of  the  neighborhood,  who 
was  duly  appointed  by  the  republican  county  committee  as  a 
watcher  for  the  republican  party  at  this  polling  place,  and  who 
wore  a  regular  certificate  of  appointment  and  exhibited  the  same 
to  the  inspectors.  The  sole  ground  of  Mr.  Tully's  objection  was 
that  Mr.  De  Morgan  was  not  a  republican,  but  a  democrat.  The 
inspectors  obeyed  his  command,  and  had  a  police  officer  eject  Mr. 
De  Morgan  from  the  polling  place,  and  then  had  the  door  of  the 
polling  place  closed  and  fastened,  and  policemen  stationed  at  the 
door  during  the  canvass  of  votes,  although  the  canvass  was  re- 
quired by  law  to  be  public.  When  Mr.  De  Morgan  sought  to  re- 
turn with  his  counsel  the  door  of  the  polling  place  was  opened  by 
the  police  officer  and  then  shut  in  his  face,  and  he  was  unable  to 
obtain  entrance.  The  only  other  watcher  for  the  republican  party 
in  this  district  was  an  inmate  of  the  Harbor,  and  the  testimony 
discloses  the  fact  that  he  was  intoxicated  during  the  election. 

The  Facts  as  to  the  Eighth  Election  District  of  the  Town 

OF  Castleton. 

The  testimony  shows  that  seven  persons  whose  names  appeared 
upon  the  poll  lists  were  not  registered;  one  name  appears  as 
voting  twice,  separate  ballot  numbers;  one  other  person  was 
transferred  to  the  insane  asylum  in  February,  1893;  three  others, 
resident  in  the  institution,  were  absent  on  election  day,  and  two 
others  credited  to  the  institution  were  unknown  there.  Eight 
inmates    of   the     Harbor,  whose  names  appear  on  the   poll  lists, 
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testified  that  they  did  not  vote  at  the  election.  Besides  these, 
some  nineteen  other  i>ersons  appearing  upon  the  poll  lists  as  resi- 
dent, outside  of  Sailors'  Snug  Harbor,  and  in  the  eighth  election 
district,  are  unknown  in  that  district. 

The  poll  lists  and  registers  of  electors  of  this  district  disclose 
the  remarkable  fact  that  seventy-six  of  the  persons  appearing  upon 
the  poll  lists  as  having  voted  were  assisted  to  vote;  not  one  of  these 
persons  took  the  oath  prescribed  by  law;  seventy  of  them  were 
inmates  of  Sailors'  Snug  Harbor  and  the  physician  of  that  insti- 
tution, Di*.  Joy,  testified  that  he  knew  them  all,  and  of  the  seventy 
only  three  were  disabled  so  as  to  require  assistance  in  folding 
their  ballots.  (See  testimony  of  Joy,  Assembly  Doc.  No.  15, 
p.  90.)  Thirty-nine  of  the  persons  assisted  appear  on  the  record 
to  have  been  assisted  by  Edward  Muller,  a  democrat,  and  the 
sheriff  of  the  county  of  Richmond ;  a  large  number  of  others  were 
assisted  by  one  Henry  Eichenberger,  an  oflicial  of  the  village  of 
New  Brighton;  still  others  w^re  assisted  by  Augustus  A.  Acker, 
the  democratic  candidate  for  justice  of  the  sessions,  at  this  election, 
and  otliers  by  one  Edwin  Twifort,  who  appears  to  have  been  an 
assistant  of  the  district  attorney  of  the  county.  Mr.  Muller  seems 
to  have  played  the  same  part  in  the  eighth  election  district  as 
Mr.  Tully  in  the  ninth,  and,  ,with  the  active  aid  and  connivance 
of  the  election  officials  ^^  ran  "  the  election  at  this  polling-place. 

The  Facts  as  to  the  Fifth  Election  District  in  the  Town 

OF  Castleton. 

Prior  to  the  election,  and  on  the  last  day  of  registration,  a  de- 
mand was  made  upon  the  several  inspectors  of  election  of  this  dis- 
trict, at  the  place  of  registry,  to  permit  an  inspection  of  the  regis- 
ter and  of  the  certified  copies  thereof,  which  demand  the  inspectors 
refused.  They  failed  to  post  a  copy  of  the  registry  list  in  the 
polling-place,  as  required  by  law;  they  also  refused  to  strike  from 
the  registry  list  the  names  of  some  forty  persons  not  entitled  to 
be  registered.     An  application  was  made  to  Justice  Cullen^  one 
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of  the  justices  of  the  Supreme  Court,  for  the  second  judicial  dit^- 
trict,  to  strike  those  names  from  the  registry.  On  the  return  of 
the  order  the  inspectors  appeared  and  by  their  affidavits,  admitted 
that  some  of  the  names  appearing  upon  the  registry  list  had  wrong 
addresses;  that  they  were  satisfied  since  the  demand  had  been  mad(i 
upon  them  that  nineteent  others  were  not  entitled  to  register,  and 
they  had  stricken  the  names  from  the  register.  The  justice, 
after  directing  that  notice  be  given  by  mailing  to  all  alleged  persons 
whose  names  were  upon  the  registry,  and  whom  it  was  sought  to 
strike  from  the  register,  and  after  adjourning  the  proceeding  so  that 
such  notice  could  be  given,  and  being  satisfied  that  there  were  no 
such  persons  resident  within  said  election  district,  ordered  that  nine- 
teen otlier  names,  besides  those  already  stricken  from  the  register 
by  the  inspcxjtors  as  aforesaid,  should  be  stricken  therefrom. 

On  election  day,  about  one  o'clock  in  the  afternoon,  the  inspect- 
ors of  this  district  directed  a  police  officer  to  eject  Michael  Horgan, 
the  regularly-appointed  republican  watcher,  from  the  polling  place, 
on  the  ground  that  he  was  a  democrat.  Application  was  at  once 
made  to  the  Special  Term  of  the  Supreme  Court  of  Brooklyn,  for 
a  mandamus  reinstating  him  and  an  order  to  show  cause  was  issued 
by  Mr.  Justice  CuUen,  holding  Special  Term,  directing  the  in- 
spectors to  show  cause  why  said  watcher  should  not  be  reinstated. 
An  attempt  was  made  to  serve  this  order  on  the  inspectors,  at  the 
poUing  place,  at  5  o'clock  in  the  afternoon,  just  after  the  poUs 
had  closed.  The  door  of  the  polling  place  was  closed,  and  two 
police  officers  inside  of  the  polling  place  refused  to  permit  entrance 
thereto,  although  a  third  police  officer  on  the  outside  of  the  door 
endeavored  to  procure  the  entrance  of  the  person  attempting  to 
serve  such  order.  The  inspectors  were  undoubtedly  aware  of  the 
attempt  being  made  to  ser\'e  this  order,  and  refused  to  permit  the 
door  of  the  polling  place  to  be  opened.  It  appears  bv  the  te.-ti- 
mony  of  John  Hayes  (Assembly  Document  No.  15,  page  157), 
who  was  the  other  republican  watcher,  that  immediately  after 
the  polls  were  closed,  the  voted  ballots  were  removed  from  the 
ballot-box  and  were  then  counted  and  compared  with  the  poll  lists; 
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that  he  was  invited  hv  the  eliairman  of  the  Ward  of  inspectors  to 
assist  in  the  assorting  and  counting  of  the  votes  and  that,  while  ho 
was  engaged  in  counting  certain  of  the  republican  ballots  whicb 
had  been  assorted  out,  all  the  other  ballots  disappeared  and  he 
was  informed  that  tliev  had  been  burned.  This  was  within  half 
an  hour  after  the  closing  of  the  polling  place,  and  within  a  few 
minutes  after  the  attempt  to  ser\'e  the  order  to  show  cause  above 
mentioned,  and  before  anj  statement  of  the  result  had  been  made 
out  or  certified;  and  no  opportunity  was  given  to  the  watcher  to 
examine  these  ballots.  AVhen  it  is  recalled  that  the  law  expressly 
forbids  any  watcher  to  handle  a  ballot,  and  requires  that  the  ballots 
be  not  destroyed  until  the  three  statements  of  the  result  of  the 
canvass  of  the  votes  have  been  made  and  signed  and  proclamation 
of  the  result  has  been  made  by  the  inspectors,  and  that  all  the  bal- 
lots shall  be  exhibited  to  the  watcher  for  examination,  if  he  so 
requires,  it  is  clear  that  these  ballots  were  destroyed  in  direct 
violation  of  the  law  and  for  a  fraudulent  purpose.  It  also  appears 
that  one  of  the  policemen,  a  brother  of  the  chairman  of  the  board 
of  inspectors,  took  part  in  the  counting  of  the  votes.  Undoubtedly 
the  inspectors  kept  the  polling  place  closed  contrary  to  law,  and 
prevented  the  admission  of  the  person  endeavoring  to  serve  the 
orded  to  show  cause,  for  a  fraudulent  purpose.  They  lulled  the 
suspicion  of  the  republican  watcher  by  permitting  him  to  count 
certain  of  the  ballots,  and  while  his  attention  was  thus  diverted, 
destroyed  all  the  other  ballots.  It  also  appears  that  at  least  three 
of  the  persons  whose  names  appear  upon  the  poll  lists  of  this  dis- 
trict were  not  registered. 

The  testimony  of  Hayes  was  not  contradicted;  only  two  wit- 
nesses were  called  by  the  contestee,  being  McCarthy,  the  alleged 
republican  inspector,  and  the  democratic  poll  clerk.  These  wit- 
nesses corroborated  Hayes  as  to  the  disappearance  of  the  ballots. 
McCarthv  testified  that  he  had  counted  the  ballots  before  thev 
were  destroved,  and  that  they  tallied  with  the  statement  made  by 
the  inspe(»toi-s ;  but  his  testimony  was  materially  shaken  on  cross- 
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examination,  and  the  committee  are  of  the  opinion  that  lie  was 
not  a  credible  witness.  He  testified  that  the  registrj-  of  electors 
kept  by  him  was  not  in  his  handwriting,  but  was  made  out  by  one 
of  the  democratic  inspectors,  ^o  effort  was  made  on  the  part  of 
the  contestee  to  call  the  two  democratic  inspectors  or  any  demo- 
cratic watcher,  or  the  other  poll  clerk,  or  the  two  ballot  clerks,  to 
refute  the  testimony  on  the  part  of  the  contestant.  Besides  these 
pereons,  the  only  i)ersons  in  the  booth  were  the  two  policemen 
above  mentioned,  but  they  were  not  called  as  witncf^ses.  The 
democratic  poll  clerk  above  mentioned,  testified  that  the  ballots 
were  counted  by  the  inspectors,  but  that  he  did  not  see  one  of  them. 

The  Facts  as  to  the  Fourth  Election  District  of  the  Town 

Soitthfield. 

In  tliis  district  the  regular  republican  inspector,  for  souk?  reason, 
did  not  api)ear  at  the  opening  of  the  polls,  and  the  two  democratic 
inspectors  thereupon  selected  as  the  republican  inspector,  one 
Thomas  Turner,  who  acted  as  such  inspector  on  election  day.  At 
the  close  of  the  polls  all  of  the  inspectors  joined  in  directing  a  police 
officer  to  eject  one  George  Cornell,  the  regular  appointed  watcher 
of  the  republican  party,  from  the  polling  place,  on  the  ground  that 
he  was  not  a  republican,  but  a  democrat.  The  door  of  the  polling 
place  was  then  closed  and  locked,  and  a  police  officer  stationed 
inside.  Besides  the  election  officers  and  policemfen  there  was  one 
republican  and  two  democratic  w^atchers  within  the  polling  place. 
On  demand  of  the  republican  watcher  and  of  the  republican  poll 
clerk  that  the  ballots  he  counted  in  such  a  way  that  their  con- 
tents should  be  disclosed,  the  democratic  chairman  refused  and 
the  republican  watcher  was  not  permitted  to  see  all  of  the  ballots. 
The  democratic  inspectors  and  Tunier,  the  alleged  republican  in- 
spector, and  the  watcher  for  the  democratic  party,  testified  that 
they  saw  all  of  the  ballots  and  that  the  count,  as  certified  by  the 
inspectors  was  correct;  but  gTcat  suspicion  attaches  to  the  whole 
proceeding  on  the  part  of  the  inspectors,  especially  in  view  of  the 
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fact  that  they  had  ejected  the  other  republican  watcher  and  refused 
to  allow  the  one  who  remained  to  see  all  the  ballots. 

As  TO  THE  Law. 

The  counsel  for  the  contestee  substantially  concedes  that  a 
return  made  in  due  form,  and  signed  by  the  proper  officers,  may 
be  disregarded  where  there  is  proof  that  the  proceedings  in  the 
conduct  of  the  election  or  in  the  return  of  the  vote  were  so 
tainted  with  fraud  that  the  truth  cannot  be  deduced  therefrom. 
That  this  is  the  well-settled  law,  there  can  be  no  doubt.  (See 
McCrary  on  Elections,  chapter  16.) 

It  is  the  well-settled  law  of  this  State. 

(See  People  ex  rel.  Judson  v.  Thatcher,  55  X.  Y.  525;  People 
ex  rel.  Stapleton  t.  Dell,  119  X.  Y.  175,  and  jxirticularly  page 
188.) 

But  while  it  is  true  that  the  vote  of  the  district  to  which  such 
discredited  return  relates  is  not  to  be  disregarded  in  every  in- 
stance, and  the  question  as  to  who  received  the  majority  of  the 
legal  votes  is  to  be  ascertained  by  other  legal  proof,  yet  if  it 
clearly  appears  that  if  the  election  was  conducted  under  such 
circumstances  of  fraud,  intimidation,  violence  or  undue  influence, 
participated  in  by  the  election  officers  and  by  the  agents  of  one 
political  party,  so  that  the  honest  result  is  impossible  or  im- 
practicable of  ascertainment,  the  vote  of  such  a  district  should 
be  absolutely  disregarded,  even  though  it  appears  that  some  honest 
voter  is  thus  made  to  suffer  for  the  good  of  the  whole  body  politic. 
In  such  a  case  it  is  impossible  to  ascertain  what  the  true  will  of 
the  votc^i-s  of  tlio  district  would  have  been  had  it  been  honestly 
and  fairly  expressed;  and  while  the  general  rule  is  that  a  voter  is 
not  to  be  disfranchised  for  illegal  acts  on  the  part  of  election 
officials  or  on  the  part  of  others,  yet  it  is  apparent  that  under 
such  circumstances  as  existed  in  the  fifth,  eighth  and  ninth  election 
districts  of  the  town  of  Castleton  at  the  last  election,  the  ascer- 
tainment of  the  will  of  the  voters  of  those  districts  by  legal  evi- 
dence is  an  utter  impossibility. 
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All  ballots  cast  by  illegally  assisted  voters  were  unlawful  votes 
^nd  should  be  rejected.  This  is  a  proposition  which  your  com- 
mittee feels  justified  by  high  authority  in  resolutely  maintaining. 

(See  People  ex  rel.  Nichols  v.  Board  of  Canvassers,  129  N.  Y. 
396,  and  see  particularly  the  prevailing  opinions,  Ruger,  C.  J. 
and  O'Brien  and  Gray,  JJ.) 

Such  ballots  were  cast  in  direct  violation  of  the  spirit  and  ob- 
ject of  the  secret  ballot  law,  the  avowed  purpose  of  which  is 
to  enable  the  voter  to  cast  his  ballot  without  possibility  of  re- 
vealing by  the  act  of  voting  the  identity  or  political  complexion 
of  the  candidate  voted  for,  and  thus  to  prevent  bribery  and  in- 
timidation. They  were  prepared  and  voted  in  utter  disregard  of 
the  provisions  of  section  104  of  the  Election  Law,  and  in  de- 
fiance of  its  express  language.  The  voter,  in  disclosing  the  con- 
tents of  his  ballot,  and  the  inspectors  in  permitting  hini  to  do  so 
and  receiving  his  ballot,  violated  the  provisions  of  the  Penal 
Code,  and  were  guilty  of  felony  or  inisdenieanor.  (Sections  41  I, 
and  41  J,  and  subdivisions  10,  11  and  15  of  section  41  K  of  the 
Penal  Code.)  It  is  no  answer  to  these  propositions  to  say  that  the 
voter  or  inspectors  were  innocent  of  intentional  wrongdoing  (see 
the  case  last  above  cited),  or  that  the  voter  is  thereby  disfran- 
chised. The  law  does  not  stop  to  make  the  impossible  inquiry 
as  to  the  motives  of  the  voter.  He  deliberately  violates  the  law, 
which  he  is  presumed  to  know,  and  becomes  an  illegal  voter  and 
his  ballot  an  imlawful  vote.  Xor  is  it  any  answer  to  say  that 
because  the  voter  and  the  inspectors  may  be  punished  for  their 
illegal  acts,  no  other  penalty  can  attach  and  the  vote  must  be 
counted.  It  would  certainlv  be  an  absurd  and  unreasonable  con- 
tention  that  a  candidate  should  receive  the  benefit  of  such  an  un- 
lawful vote  because  the  illegal  voter  is  liable  to  penal  conse- 
quence for  his  act.  Such  a  contention  is  contrary  to  precedent, 
and  we  venture  to  say  that  no  authority  for  such  a  claim  can  be 
found.  The  very  essence  of  the  contest  in  quo  warranto  and  con- 
tested election  cases  is.  Which  candidate  received  the  greatest 
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number  of  legal  votes?  (See  People  v.  Cook,  8  IST.  Y.  67;  People 
V.  Pease,  27  K.  Y.  45.) 

If  such  a  claim  is  well  founded,  then  contested  elections  would 
become  a  farce  and  candidates  might  receive  and  enjoy  an  office, 
and  the  fees  and  emoluments  thereof,  to  which  they  were  elected 
by  colonizers  and  repeaters  or  by  bribed  and  fraudulent  voters. 
The  argument  carries  its  own  reputation.  It  is  true  that  the  Elec- 
tion Law  does  not  in  express  language  say  that  upon  the  can- 
vass of  the  votes  such  ballots  shall  be  rejected,  but  this  is  because 
the  policy  of  the  law  does  not  give  to  merely  ministerial  officers 
like  inspectors  of  election  and  boards  of  canvassers,  the  power 
to  adjudicate  on  questions  of  this  kind,  but  leaves  their  determina- 
tion to  the  proper  tribunals.  (See  People  v.  Bell,  119  ?T.  Y. 
175,  and  see  particularly  page  188.) 

Counsel  for  the  contestee,  conceding  the  rule  to  be  as  above 
stated  in  regard  fo  the  rejection  of  the  return,  attempted  to  re- 
habilitate his  majority  in  the  ninth  election  district  of  Castleton 
by  calling  voters  to  testify  that  they  had  voted  the  democratic 
ticket.  He  called  seventy-five  voters,  more  than  one-half  of  whom 
testified  that  thev  were  assisted  in  the  manner  above  mentioned : 
still  others  were  solicited  to  permit  assistance  and  refused;  still 
others,  who  testified  that  they  prepared  their  ballots  without 
assistance,  were  unable  to  testify  clearly  as  to  the  ticket  that  they 
voted,  and  one  testified  that  he  voted  the  republican  ticket.  The 
contestant  also  called  twenty  witnesses  to  testify  that  they  had 
voted  the  straight  republican  ballot;  three  of  these  testified  that 
they  were  assisted  in  the  manner  above  mentioned;  others  testi- 
fied that  they  were  solicited  by  Mr.  Tully  and  his  aids  to  permit 
assistance  and  refused  it;  some  were  actually  followed  into  the 
voting  booths  by  these  gentry,  and  in  two  instances  they  wero 
actually  obliged  to  exclude  these  persons  from  the  booth.  No 
attempt  was  made  by  either  of  the  parties  to  poll  the  votes  in 
anv  of  the  other  districts.  If  we  concede  that  there  was  no  fraud 
outside  of  the  fifth,  eighth  and  ninth  districts  of  Castleton,  and 
exclude  those  districts,  Michael  Conklin,  the  contestant,  would 
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have  a  majority  over  Michael  McGuire,  the  contestee,  of  177 
votes.  The  returns  from  the  fifth,  eighth  and  ninth  election  dis- 
tricts, being  rejected  for  fraud,  under  the  well-settled  views  of 
law  such  returns  are  no  longer  evidence  of  the  votes  of  those  dis- 
tricts, and  the  parties  to  this  contest,  in  any  event,  can  only  be 
allowed  such  votes  in  those  districts  as  the  evidence  shows  were 
legally  cast  for  him.  Conceding  to  the  contestee  seventy-four 
votes  which  were  polled  in  the  ninth  district  of  Castleton  as  above 
mentioned,  and  seven  votes  in  the  fifth  district  of  the  town  of 
Southfield,  which  were  not  returned  by  the  inspectors;  in  credit- 
ing Michael  Conklin,  the  contestant,  with  twenty  votes  polled  by 
him  in  the  ninth  district  of  Castleton,  as  above  mentioned,  and 
one  vote  in  the  fifth  district  of  Southfield,  and  one  vote  in  the 
ninth  district  of  Middletown,  conceded  to  have  been  cast  for  him 
and  not  counted  and  one  vote  sworn  to  by  witness  of  contestee, 
contestant,  Michael  Conklin,  would  still  have  a  plurality  of  119 
votes,  upon  the  evidence  in  the  case,  disregarding  the  allegations 
of  fraud  in  the  fourth  election  district  of  Southfield. 

In  thus  limiting  our  decision  to  the  fifth,  eighth  and  ninth 
districts  of  the  towTi  of  Castleton,  we  do  not  mean  to  hold  that 
there  was  not  enough  fraud  shown  in  the  fourth  election  district 
of  Southfield  to  justify  the  rejection  of  the  return  from  that 
district  also,  and  thereby  materially  to  increase  the  majority  of 
Mr.  Conklin.  On  the  contrary,  the  conduct  of  all  the  inspectors 
of  that  district  in  the  ejection  of  a  lawful  watcher,  and  in  the 
canvass  of  the  vote  behind  closed  and  locked  doors,  and  without 
giving  the  watchers  an  opportunity  to  verify  the  count  —  all 
gross  violations  of  the  Election  Law  and  of  their  oath  of  office  — - 
are  quite  sufficient  to  justify  the  inference  of  fraud  and  conspiracy 
in  the  conduct  of  the  election,  and  the  canvass  of  the  votes,  and 
wholly  to  discredit  their  retvirn.  What  faith  can  be  reposed  in 
any  act  of  inspectors  who  have  so  shamefully  and  willfiply  vio- 
lated the  law,  and  why  should  their  declaration  of  the  result  of 
the  canvass  be  regarded  as  unimpeached,  or  why  should  the  peo- 
ple accept  their  canvass  without  question? 
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We,  therefore,  report  that  the  contestant,  Michael  Conklin, 
was  duly  elected  to  the  office  of  member  of  Assembly  for  the 
county  of  Richmond,  at  the  last  general  election,  by  a  majority 
of  119  votes  over  and  above  the  lawful  votes  received  bv  the 
contestee,  Michael  McGuire,  and  by  a  plurality  over  all  votes 
cast  for  all  the  candidates  for  member  of  Assembly  from  said 
county,  and  that  the  said  Michael  Conklin  was  duly  elected  mem- 
ber of  Assembly  from  the  county  of  Eichmond,  at  said  election; 
and  we  do  hereby  recommend  the  adoption  of  the  following 
resolution : 

Resolvedj  That  Michael  Conklin  was  at  the  last  general  elec- 
tion, elected  to  the  office  of  member  of  Assembly  for  Richmond 
county,  which  seat  is  now  held  by  Michael  McGuire,  and  the 
*^aid  Michael  Conklin  be,  and  he  is  herebv  awarded  the  same. 

All  of  which  is  respectfully  submitted, 

GEO.  S.  HOKTOX, 
J.  F.  TEKRY, 
EUGENE  F.  V ACHERON, 
PHILLIP  KECK, 
AVESLEY  GOULD, 

JAMES  R.  SHEFFIELD. 

Dated  }f<nrh  20, 1804. 

Minority  Repout. 

The  testimony  produced  in  support  of  the  contest  made  against 
the  election  of  Michael  McGuire,  as  Asserablvman  from  Rich- 
mond  county,  covers  the  transactions  in  a  number  of  election  dis- 
tricts in  different  towns. 

The  counsel  for  the  contestant  lias,  however,  withdrawn  all 
charges  except  those  affecting  four  election  districts,  namely,  the 
fourth  of  Southfield  and  the  fifth,  (Mghth  and  ninth  of  Castleton. 

At  tie  last  election  a  portion  of  the  democratic  party  known  as 
^'  the  reformers  "  or  "  anti-snappers  "  nominated  a  ticket  which 
was  composed  of  the  democratic  State  candidates  (except  May- 
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nard),  and  the  repubKcan  county  candidates.  It  was  decided  by 
the  Supreme  Court  that  this  was  not  a  party  nomination  and 
that  they  were  not  entitled  to  have  an  official  ballot  printed. 
Therefore,  they  worked  in  connection  with  the  republican  party 
and  nominated  a  watcher  in  each  district,  who  received  a  certificate 
from  the  republican  party.  In  the  fourth  of  Southfield  and  the 
fifth  and  ninth  of  Castleton  (but  not  in  the  eighth),  the  watcher 
who  had  been  nominated  by  this  section  of  the  democratic  party 
was  excluded  from  the^  polls  upon  the  ground  that  he  was  not  a 
republican,  but  a  democrat,  and,  therefore,  his  appointment  was 
improper.  In  the  fourth  of  Southfield  this  was  done  with  the 
assent  of  the  republican  inspector,  and  another  republican  was 
asked  to  and  did  take  his  place. 

It  is  difficult  to  ascertain  how  this  singular  idea  of  the  law 
originated.  It  is  manifest  that  there  was  a  very  bitter  feeling 
between  the  regular  democrats  and  those  of  their  party  who  were 
acting  in  opposition  to  them,  which  led  the  former  to  do  all  they 
could  to  annoy  the  representatives  of  the  latter.  That  the  fact  that 
the  Supreme  Court  had  decided  them  not  to  be  a  party  did  not 
deprive  their  members  of  the  right  to  accept  a  nomination  as 
watchers  from  the  republican  pai-ty  is  too  clear  to  need  argument. 
It  is  also  clear  that,  however,  improper  the  exclusion  might  have 
been,  the  action  of  the  board  of  inspectors  in  so  excluding  them, 
did  not  itself  vitiate  the  election  and  deprive  the  voters  in  the 
district  of  the  right  to  have  their  votes  counted  as  cast. 

It  is  well  settled  law  in  this  State  that  the  inspectors  of  election 
are  mere  ministerial  officers  and  that  no  act  or  default  on  their 
part  can  effect  the  result  of  the  election  unless  it  is  shown  to  have 
rendered  it  impossible  to  ascertain  the  truth  in  regard  to  the  votes 
cast. 

In  the  case  of  the  People  ex  rel.  v.  Wilson,  62  N.  Y.  186,  it 
was  held  that  it  was  improper  to  declare  the  votes  cast  in  the 
second  ward  of  the  city  of  Kochcster  illegal,  because  it  was  shown 
that  the  inspectors  had  made  up  the  registry  by  using  the  registry 
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of  the  spring  election  instead  of  that  of  the  general  election  in  the 
fall;  or  that  onlv  two  inspectors  were  present  at  the  meeting  of 
the  proliminaiy  registry;  or  that  they  did  not  appoint  a  chairman, 
or  take  the  oath  of  office  at  that  meeting;  or  that  they  did  not 
certify  either  the  preliminary  or  completed  register  (page  189). 
The  courts  specially  held  (page  193)  that  the  duties  in  these  par- 
ticulars imposed  upon  the  inspectors  must  be  regarded  as  directory 
merely,  and  not  jurisdictional;  "  and  the  omission  of  the  inspectors 
to  obser\'e  them  did  not,  according  to  the  current  of  authority, 
invalidate  their  proceedings."  It  also  quoted  and  affirmed  the  de- 
cision in  the  case  of  People  v.  Cook,  8  JST.  Y.  67,  that  an  election 
was  not  invalidated,  because  the  inspectors  and  clerks  had  omitted 
to  take  the  oath  of  office  besides  failing  to  appoint  two  clerks,  as 
required  by  the  statute,  or  because  of  their  closing  the  outer  door 
at  sundown  and  preventing  any  person  from  entering  the  room 
where  the  poll  of  the  election  was  held  and  receiving  thereafter 
the  votes  of  those  in  the  room.  "  That  these  irregularities  were 
regarded  as  not  being  matters  of  substance  which  should  invalidate 
the  election." 

The  court  further  said  "  the  construction  claimed  by  the  relator, 
if  admitted,  would  punish  the  electors  for  the  delinquencies  of 
the  inspectors,  and  render  the  right  of  suffrage  insecure,  and  liable 
to  be  defeated  by  their  fraud,  caprice  or  negligence."  (Page  196.) 

It  further  held  that  as  the  forty-three  votes  cast  by  persons 
not  registered,  although  plainly  illegal,  that  if  they  were  taken 
from  the  vote  of  the  defendant,  the  result  would  not  be  changed, 
and  for  this  reason  the  fact  that  they  were  illegally  received  is 
immaterial.     Citing  People  v.  Thatcher,  55  N.  Y.  525. 

The  exclusion  of  the  watchers  is  not  shown  to  have  in  any  way 
effected  the  result  in  the  fourth  of  Southfield  or  the  fifth  and 
eighth  of  Castleton.  The  regular  republican  watcher  remained 
and  was  active  and  vigilant. 

It  appears  that  after  the  exclusion  of  the  watcher  from  the 
fifth  of  Castleton,  a  mandamus  was  issued  by  the  Supreme  Court, 
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requiring  his  admission  and  that  the  person  endeavoring  to  serve 
it  was  unable  to  obtain  admission. 

This  matter  also  is  one  which  does  not  affect  the  validity  of 
the  election.  Hayes,  the  republican  inspector  in  this  district,  was 
active  and  vigilant.  In  fact,  he  is  one  of  the  witnesses  through 
whom  the  contestant  seeks  to  impugn  the  count.  His  idea  was 
that  the  paper  which  was  sought  to  be  served  was  "  a  note  from  a 
judge  of  the  Supreme  Court."  (Printed  testimony,  page  157.) 
But  it  had  nothing  to  do  with  the  count. 

We  are,  therefore,  of  the  opinion  that  the  question  in  regard  to 
the  election  in  these  districts  ^ould  be  decided  upon  the  sole 
^i^ound  of  whether  or  not  any  fraud  has  been  shown  in  the  actual 
counting  of  the  votes,  or  as  to  whether  any  fraudulent  votes  have 
been  cast  and  as  to  the  effect  of  such  fraud  or  fraudulent  votes 
upon  the  result. 

An  attack  is  made  upon  the  count  in  the  fourth  district  of 
Southfield,  based  upon  the  testimony  of  Roerick,  the  poll  clerk,  and 
Timmilin,  the  republican  watcher. 

It  is  admitted  by  all  the  witnesses  that  at  the  close  of  the  polb 
the  insjKJctors  took  one  of  the  folding  booths  and  made  a  tablo 
of  it  on  which  to  count  the  ballots,  the  sides  serving  as  legs.  That 
they  counted  the  ballots  unopened  and  then  separated  them  into 
two  piles,  one  of  straight  democratic  and  the  other  of  straight  re- 
publican, there  being  two  scratches  in  addition.  That  the  demo- 
cratic ballots  had  been  counted  and  announced  as  138,  when  the 
table  collapsed,  and  part  of  the  republican  tickets  fell  to  the  floor, 
the  democratic  tickets  being  caught  by  one  of  the  inspectors. 

It  is  conceded  by  Roerick  that  the  falling  was  accidental  and 
that  there  was  nothing  wrong  in  the  subsequent  gathering  up  of 
the  fallen  ballots,  and  there  can  be  no  doubt  but  that  this  was 
the  case.  His  main  contention  is  that  one  of  the  inspectors  in 
counting  the  ballots  did  not  expose  their  whole  face,  and  that  the 
objections  of  the  republican  watcher,  Timmilin,  to  this  action  were 
disregarded.     But  Timmilin,  when  called  to  corroborate  him  on 
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this  point,  does  not  do  so.  Timniilin's  objection  is  that  his  request 
for  a  recount  was  refiisc^d.  He  savs  he  stood  between  the  two 
democratic  inspectors,  but  watched  one  of  them  only;  that  he  saw 
sixty-six  of  the  democratic  votes  counted,  but  as  there  was  some 
wrangling  about  some  scratched  tickets  being  among  the  straighty 
he  did  not  see  the  count  of  the  remainder.  He,  therefore,  asked 
to  see  the  whole  number  of  one  hundred  and  thirty-eight  counted  a 
second  time  on  the  table  ^'  only  for  accuracy's  sake "  (page  164),. 
and  the  inspectors  declared  that  it  was  not  necessary. 

On  the  other  hand,  it  appears  by  the  testimony  of  the  three 
inspectors  and  Joseph  J.  Curren  that  the  inspectors  first  counted 
the  ballots  unopened,  that  they  were  then  separated  into  piles  of 
straight  tickets,  there  being  one  hundred  and  thirty-eight  demo- 
cratic, twenty-eight  republican,  and  two  scratched.  That  they 
then  counted  the  pile  of  democratic  ballots,  passing  them  from  one 
to  the  other  until  all  had  counted  them,  and  then  counted  the  re- 
publican in  'the  same  way,  the  ballots  being  completely  exposed. 
That  the  democratic  ballots  had  been  counted  and  the  result  tal- 
lied before  the  table  collapsed  and  did  not  fall  upon  the  floor,, 
all  that  fell  being  twenty-one  republican  tickets  which  were  picked 
up  and  counted  and  made  the  tally  correct. 

It  is  clear  upon  the  evidence  that  the  count  in  this  district 
was  correct,  and  that  objections  which  were  made  in  regard  to- 
it  are  without  foundation.  In  fact,  as  the  count  of  the  unopened 
ballots  agreed  with  the  votes  cast  and  the  ballots  were  sorted,  and 
the  democratic  ballots  counted  and  tallied  before  the  table  col- 
la{)sed,  the  number  of  republican  ballots  was  a  mere  matter  of 
subtraction.  i 

Mr.  Timmilin's  claim  was  for  a  recount  "  only  for  accuracy'^ 
sake,"  and  the  refusal  of  the  inspectors  to  make  such  a  count  can- 
not be  considered  to  be  fraudulent  in  the  face  of  the  testimony  of 
four  unimpeached  witnesses  that  it  was  fair. 

In  the  fifth  of  Castleton  the  contest  is  based  upon  the  state- 
ment of  Hayes,  the  republican  watcher  (printed  testimony,  page 
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158)  that  the  inspectors  first  counted  the  ballots  unopened;  then 
ihey  started  to  open  them  and  count  them;  *^  tliat  he  took  all  the 
•emocratic  tickets  straight  and  put  them  in  one  pile  and  did  the 
same  with  the  republican  tickets,  and  that  he  was  given  the  privi- 
lege of  counting  them/'  He  then  goes  on  to  say  that  he  counted 
the  republican  ballots  twice,  and  that  in  the  meantime  tlie  other 
inspectors  were  counting  too  (page  160).  That  when  he  got  through 
he  asked  the  republican  inspector  where  the  democratic  tickets 
were,  and  he  said  he  did  not  know;  that  first  he  said  he  did  not  count 
tlfem,  and  then  he  said  he  did.  Tliat  there  were  no  democratic 
tickets  on  the  table  when  he  (Hayes)  got  through. 

As  he  admits  that  the  total  number  of  ballots  agreed  with  the 
votes  cast,  and  that  the  ballots  were  properly  sorted,  the  republican 
vote  being  accurately  counted,  the  finding  of  the  democratic  vote 
was  a  mere  matter  of  subtraction. 

Certainly  this  statement  is  no  evidence  that  tl\ey  were  not  prop- 
ertly  counted. 

It  is,  however,  shown  by  the  testimony  of  James  McCarthy, 
the  republican  inspector,  and  Charles  D.  McGuire,  the  jwll  clerk, 
that  all  the  ballots  were  count<?d  in  the  regular  way.  The  con- 
testant has  produced  a  package  of  unvoted  ballots  (which  were 
filed,  instead  of  being  destroyed)  to  show  that  there  were  more 
republican  votes  cast  than  credit  was  given  for,  there  l)eing  106 
Myer  ballots  returned,  117  Palmer,  181  Bogardus,  182  He  Leon 
and  192  Wright. 

From  the  fact  that  the  paster  ballots  were  extensively  used, 
the  number  of  ballots  returned  as  unvoted  affords  no  criterion  of 
the  actual  vote,  and  for  this  reason  the  law  requires  the  unvoted 

ballots  to  be  destroved. 

a. 

There  were  260  ballots  issued  to  each  voter.     Deducting  the 

number  of  ballots  returned  would  give  the  number  of  votes  cast. 

There  being  five  ballots  of  260  each,  makes  a  total  of  1,300.     It 

appears,  however,  that  deducting  the 

43 
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106  Myer  ballots  returned  would  give  a  vote  of 154 

117  Palmer  ballots  returned  would  give  a  vote  of 143 

181  Bogardus  ballots  returned  would  give  a  vote  of 79 

182  De  Leon  ballots  returned  would  give  a  vote  of 78 

102  Wright  ballots  returned  would  givo  a  vote  of 68 

778 

This  wouhl  call  for  a  vote  of 522 

Adding  the  number  of  ballots  cast 260 

to  the  ballots  returned  makes  only  1,038,  whereas  there  were  1,300 
ballots  issued.  It  is,  therefore,  clear  that  this  package  only  in- 
cludes a  part  of  the  unvoted  ballots,  and  being  evidently  a  blunder, 
may  include  some  of  those  that  were  voted. 

The  vote  in  the  eighth  district  of  Oastleton  presents  a  novel 
question  for  decision. 

All  the  election  officers  in  this  district  and  almost  all  the  voters 
were  inmates  of  Sailors'  Snug  Harbor.  These  are  all  old,  broken- 
down  sailors,  ranging  from  about  sixty  to  eighty-four  years  of  age. 
One  of  the  inspectors  called  before  the  committee  was  seventy-six, 
the  others  sixty-seven.  Most  of  the  voters  are  more  or  less  infirm,  of 
poor  sight,  many  partially  paralyzed  or  injured,  although  not  dis- 
abled to  the  extent  that  the  law  required  them  to  be  assisted.  All 
being  inmates  of  the  same  institution,  many  for  long  periods,  they 
were  known  to  each  other,  and  their  infirmities  were  also  known. 
Inspector  Stagg  said  (page.  893)  that  they  were  so  well  known 
that  no  oath  was  necessary.  • 

All  these  voters  were  residents  of  the  district  and  were  legal 
voters  therein.  When  these  men  presented  themselves  to  vote 
many  of  them  were  asked  by  the  inspectors  if  they  needed  assist- 
ance to  fold  their  ballots.  If  they  did  a  person  was  allowed  to 
accompany  them  into  the  booth  for  that  purpose.  But  while  the 
persons  who  assisted  these  voters  were  sworn,  and,  in  some  cases,  the 
voter  himself,  in  no  case  (excepting  one  case  where  a  man  was 
blind)   was  the  statutoiy   oath   administered   that  the   voter   was 
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blind,  unable  to  see  both  his  hands  or  go  into  the  booth  without 
help.  Whatever  oath  was  administered  was  merely  that  he  could 
not  see  well,  and  could  not  or  did  not  know  how  to  fold  his  ballot. 

No  fraud  whatever  upon  the  part  of  any  of  the  voters,  except 
this  assistance,  is  shown;  neither  has  any  fraud  been  established  on 
behalf  of  any  of  the  inspectors  who  entered  upon  their  books  the 
name  of  each  person  assisted. 

It  is  shown  by  the  evidence  of  the  physician  of  the  Harbor 
that  there  were  sixty-six  inmates  of  the  Sailors'  Snug  Harbor 
who  voted  in  that  district,  and  appear  on  the  returns  as  having 
been  assisted  as  above  stated,  who  were  not  blind  or  unable  to  use 
both  hands  or  walk  to  the  booth  without  aid. 

It  is  claimed  by  the  contestant  that  under  the  provisions  of  the 
Election  Law  not  more  than  one  person  shall  occupy  the  voting 
booth  at  the  same  time,  except  that  a  voter  who  shall  declare  under 
oath  to  the  inspectors  of  election  that,  by  reason  of  total  blindness, 
etc.,  he  is  unable  to  receive  or  prepare  his  ballots  without  assist- 
ance, may  select  a  person  for  that  purpose,  who  shall  be  allowed  to 
pass  within  the  guardrail  and  receive  such  ballots,  and  to  enter  the 
voting  booth  with  such  voter  and  there  assist  him  in  preparing  his 
ballot  and  that  "  no  voter  shall  otherwise  ask  or  receive  the  assist- 
ance of  any  person  within  the  polling  place  in  the  preparation  of 
his  ballot  or  divulge  to  any  one  within  the  polling  place  the  name 
of  any  candidate  for  whom  he  intends  to  vote  or  for  whom  he  has 
voted."  The  receiving  of  assistance  by  the  voters  in  question,  as 
above  stated,  constitutes  fraud  and  makes  the  vote  of  each  of  them 
a  fraudulent  vote,  which  cannot  be  counted  in  determining  the 
person  who  was  elected  in  the  district;  that  it  is  analagous  to  a 
bribe  vote. 

We  are  of  the  opinion  that  this  analogy  does  not  exist,  as  the 
voters  themselves  were  innocent  of  any  attempt  to  violate  the  law. 

While  there  is  no  evidence  offered  in  regard  to  the  eighth  dis- 
trict  of  Castleton,  in  the  ninth  district  it  is  shown  that  after  some 
of  the  voters  of  the  same  class  had  gone  into  the  booth  a  person 
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was  allowed  to  enter  it  after  them  and  to  offer  them  assistance,  and 
that  this  was  accepted  in  many  cases  with  the  idea  that  he  was  an 
election  official. 

It  certainly  was  not  the  duty  of  the  voter  to  eject  him,  nor 
can  he  he  c(msidered  as  forfeiting  his  vote  because  he  did  not 
do  so. 

It  was  not  in  the  power  of  the  voter  to  dictate  to  the  inspector 
what  oatli  he  should  take,  nor  to  administer  it  to  himself.  In 
order  to  deprive  a  citizen  of  his  franchise  for  violating  any  pro- 
vision of  the  EU^ction  Law,  it  is  indispensable  tliat  some  clear, 
unquestioned  provision  of  law  should  exist,  affei*ting  that  result. 
(People  V.  Board,  120  X.  Y.  395,  cited  below.)  Such  an  import- 
ant right  of  a  citizen  cannot  be  taken  from  him  by  any  negligent, 
careless  or  even  fraudulent  act  of  an  election  officer. 

The  committee  expresses  no  opinion  as  to  what  course  should 
be  adopted  if  these  voters  had  willfully  taken  a  false  oath  in  re- 
gard to  their  })hy8ical  condition.  That  would  bring  in  a  question 
of  personal  fraud  which  would  make  a  very  different  state  of  facts. 

But  as  above  stated,  no  such,  fraud  on  behalf  of  the  vottT  has 
been  shown  in  these  cases,  and  the  transaction  was  due  to  the  care- 
lessness and  inefficiency  of  the  inspectors. 

We  consider  that  the  duty  of  the  inspcx'tors  in  this  respect  is 
ministerial,  and  while  they  may  be  j)unished  for  violating  it,  yet 
that  their  failure  to  perform  it  cannot  affect  the  validity  of  the 
election  or  disfranchise  a  legal  voter  who  casts  his  ballot  at  it  any 
more  than  their  action  in  receiving  the  vote  of  a  legal  voter  after 
the  time  fixed  for  the  clothing  of  the  polls,  which  in  the  ca^se  above 
cited,  was  held  not  to  affect  the  election. 

AVe  are,  therefore,  of  the  opinion  that  the  vote©  of  these  thirty- 
six  assisted  votei's  in  this  district  were  properly  counted  for  Mr. 
McGuire. 

It  will  be  remembered  that  the  only  provision  in  regard  to  the 
rejection  of  ballots  contained  in  the  Election  Law  is  as  to  marked 
ballots,  and  as  to  this  there  is  a  special  provision  of  law  that  the 
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inspector  shall  not  receive  them,  and  providing  that  tliose  votes, 
if  they  are  received,  must  not  be  counted. 

In  People  ex  rel.  Nichols  v.  Board  of  Canvassers  of  Onondaga 
County  (129  N.  Y.,  page  395),  it  was  held,  in  referring  to  the 
marked  ballots,  that  in  the  absence  of  some  clear  and  positive  pro- 
hibition in  the  statute  against  counting  such  ballots  the  tendency 
of  the  courts  would  undoubtedly  be  in  the  direction  of  effectuating, 
as  far  as  possible,  the  intent  of  the  voter;  and  that  the  statute 
should  be  so  construed  as  not  to  place  the  restriction  in  this  way, 
but  as  to  marked  ballots,  where  tliere  is  such  a  provision,  the  ballots 
so  caet  are  void,  and  should  not  be  counted  (p.  402).  This  de- 
cision was  made  by  the  court,  upon  the  ground  that  besides  the 
prohibition  tliat  no  voter  or  election  officer  should  reveal  to  another 
person  the  name  of  another  candidate  for  whom  he  had  voted,  and 
that  he  should  not  mark  his  ballot,  the  law  provided  that  any  ballot 
which  contained  a  mark,  with  the  intent  that  such  ballot  should 
afterwards  be  identified,  should  be  void  and  of  no  effect  (p.  404). 
That  no  such  ballot  should  be  deposited  in  the  ballot  box,  and  that 
no  ballot  which  has  not  the  printed  official  indorsement  should  be 
counted  in  the  canvass  (p.  408).  See  Judge  Ruger's  opinion, 
page  421. 

The  fact  of  this  provision  excluding  marked  ballots,  and  that 
there  is  no  other  provision  of  the  Election  Law  excluding  a  ballot, 
demonstrates  that  the  ballots  in  question  should  not  be  disregarded. 

The  action  of  the  election  officers  in  the  ninth  district  of 
(*afitleton  is  shown  to  be  such  that  no  reliance  has  been  placed 
upon  it  by  the  sitting  meml)er.  He  has  attempted  to  establisli 
his  vote  by  oral  testimony  by  calling  the  voters.  A  number  of 
these  have  shown  that  tliev  were  assisted.  No  fraud  whatever  on 
their  behalf  has  been  shown.  No  oath  was  ever  administered  to 
any  of  them,  and  the  person  assisting  them  in  many  cases  thrusl. 
hia  assistance  upon  them  and  it  was  accepted  in  good  faith.  rhey 
are,  therefore,  legal  votes. 

It  is  claimed  by  the  counsel  for  the  contestant  that  in  the  eighth 
<li8trict  of  Castleton  there  w^ere  forty-five  illegal  votes.     Eight  of 
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these  were  persons  not  registered  and  the  remainder  were  per- 
sonated or  voters  whose  residence  cannot  be  found.  In  four  of 
these  cases  of  registry  it  is  evident  that  the  name  of  one  voter  wlio 
was  registered  has  been  confounded  with  another  who  voted.  Tlie 
other  four  votes  are  not  explained.  There  are  also  included  in  the 
different  classes  of  persons  not  found  such  repetitions  as  to  bring 
the  whole  number  of  votes  in  question  down  to  thirty-five. 

Under  the  settled  law  of  this  State  all  that  the  contestant  is  en- 
titled to  claim  is  that  these  thirty-five  votes  shall  be  deducted  from 
those  given  his  adversary'  and  that -if,  after  such  deduction,  the  re- 
sult is  not  affected,  their  rejection  is  immaterial. 

The  majority  for  Mr.  McGuire  was  two  hundred  and  eighty-four. 
To  this  should  be  added  seven  ballots  cast  for  him  in  the  ninth  of 
New  Brighton,  which  were  not  counted  by  the  inspectors  and  whicli 
did  not  cover  the  entire  ballot.  This  makes  the  vote  two  hundred 
and  ninety-one.  From  this  should  be  deducted  one  vote  cast  for 
M.  Conklin,  which  was  not  counted  for  the  contestant,  which 
makes  McGuire's  majority  two  himdred  and  ninety.  Deducting 
from  this  the  entire  vote  given  in  the  ninth  of  Castleton,  two  hun- 
dred and  fifty-two,  leaves  thirty-nine,  to  which  is  to  be  added 
twenty  votes,  the  number  cast  for  Conklin  in  this  district,  which 
are  also  to  be  rejected,  making  a  total  of  fifty-nine.  Deducting 
thirty-five  from  this  leaves  McGuire's  majority  twenty-four. 

In  addition  to  this,  he  has  proved  by  oral  testimony  that  there 
were  cast  for  him  in  the  ninth  of  Castleton  seventy-three  votes. 
Mr.  Conklin  has  proved  twenty  votes  (six  of  which  were  assisted). 
This  gives  McGuire  a  clear  majority  of  seventy-five  votes. 

We  are,  therefore,  of  the  opinion  that  Michael  McGuire  has  been 
legally  elected  as  member  of  Assembly  from  Richmond  county  and 
is  entitled  to  his  seat. 

We,  therefore,  report  the  following  resolution: 

Resolvedy  That  the  petition  of  Michael  Conklin,  claiming  to 
be  elected  Assemblyman  from  Richmond  county,  State  of  New- 
York,  be,  and  the  same  is  hereby  dismissed. 
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liesolvedj  That  Michael  McGuire,  the  sitting  member  of  As- 
sembly for  Richmond  county,  is  entitled  to  his  seat  in  the  As- 
sembly of  the  State  of  New  as  member  of  Assembly  for  said 

county. 

All  of  which  is  respectfully  submitted, 

HENEY  J.  McNAMEE, 

VICTOR  J.  DOWLING. 
Dated  March  26,  1894. 

Mr.  Ainsworth  moved  that  the  time  for  debate  upon  said  re- 
port be  limited,  and  that  a  vote  be  taken  upon  the  question  at  4 
o'clock. 

Mr.  Thornton  in  the  chair. 

Extended  debate  being  had. 

Mr.  Speaker  in  the  chair. 

Mr.  Sulzer  offered  the  following  as  a  substitute  for  the  resolu- 
tion reported  by  a  majority  of  the  committee. 

Resolvedj  That  the  petition  of  Michael  ConkKn  claiming  to 
be  elected  Assemblyman  from  Richmond  county,  State  of  New 
York,  be,  and  the  same  is  hereby,  dismissed. 

Resolvedy  That  Michael  McGuire,  the  sitting  member  of  Assem- 
bly for  Richmond  county,  is  entitled  to  his  seat  in  the  Assembly 
of  the  State  of  New  York  as  member  of  Assembly  for  said 
county. 

Mr.  Ainsworth  moved  a  call  of  the  members  of  the  House. 

Mr.  Speaker  put  the  question  whether  the  house  would  agree 
to  said  motion,  and  it  was  determined  in  the  affirmative. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  the  resolution  of  Mr.  Sulzer,  and  it  was  determined  in  the 
negative. 

When  the  name  of  Mr.  McGuire  was  called,  he  asked  to  be 
and  was  excused  from  voting. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  the  adoption  of  the  resolution  reported  by  a  majority  of  the 
committee,  and  it  was  determined  in  the  affirmative. 

Ayes,  71.     Noes,  53. 
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Mr.  Speaker  declared  Michael  Conklin  entitled  to  the  seat  now 
occupied  by  Michael  McGuire. 

Mr.  Conklin  appeared  before  the  bar  of  the  House,  and  the 
oath  of  office  was  administered  to  him  by  the  Speaker. 

Assembly  Journal,  ll7th  Session,  1894. 


Case  of  Edward  R.  Buffy  and  Patrick  J.  Eerrig^an. 

In  Assembly,  Tuesday,  January  2,  1894. 

Mr.  Sheffield  presented  the  petition  of  Edward  K.  Duffy,  con- 
testing the  seat  occupied  by  Patrick  J.  Kerrigan,  as  member  of 
Assembly  for  the  nineteenth  district  of  New  York  county;  which 
was  referred  to  the  cominittee  on  privileges  and  elections. 

Wednesday,  February  14,  1894. 

Mr.  Horton,  from  the  committee  on  privileges  and  elections, 
presented  a  portion  of  the  testimony  taken  in  the  matter  of  the 
contest  of  Edward  H.  Duffy  for  the  seat  now  held  by  Hon. 
Patrick  J.  Kerrigan  for  the  nineteenth  Assembly  district  of  New 
York  county;  which  was  laid  upon  the  table  and  ordered  printed. 

Thursday,  FeJ^ruary  15,  1894. 

Mr.  J.  F.  Terrv,  from  the  committee  on  privileges  and  elec- 
tions submitted  the  follo^ving  report: 

To  the  Ifouorahir,  ilie  Assembly  of  the  State  of  New  York: 

Your  committee  on  privileges  and  elections,  to  which  was  re- 
ferred the  petition  of  Edward  R.  Duffy,  praying  for  the  seat  now 
held  by  the  Hon.  Patrick  J.  Kerrigan,  as  member  of  Assembly 
from  the  nineteentli  Assembly  district  in  the  city  and  county 
of  New  York,  do  respectfully  report  that  we  have  been  attended 
by  the  Hon.  Patrick  J.  Kerrigan  and  his  counsel,  Gilbert  D. 
Lamb,  Esq.,  and  the  counsel  for  the  said  contestant,  Charles  B. 
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Page,  Esq.,  and  that  a  hearing  was  had  in  respect  to  the  matter, 
after  two  adjournments,  and  briefs  were  afterwards  submitted 
by  the  said  counsel  for  the  respective  parties. 

That  the  facts  in  the  matter  were  conceded  in  behalf  of  the 
respective  parties  as  follows : 

Stipulated. 

1.  That  Patrick  J.  Kerrigan  received  a  majority  of  the  votes 
cast  for  the  office  of  Assemblyman  for  the  nineteenth  Assembly 
district  at  the  general  election  held  on  !Jfovember  Y,  1893,  and 
received  from  the  clerk  of  the  city  and  county  of  New  York  the 
usual  certificate  of  election  for  said  office  for  the  year  1894. 

2.  That  on  Ifovember  7,  1893,  and  for  one  year  previous 
thereto,  Patrick  J.  Kerrigan  was  a  section  foreman  appointed 
thereto  by  the  commissioner  of  street  cleaning,  pursuant  to  chap- 
ter 209  of  the  Laws  of  1892,  and  detailed  to  receipt  for  articles 

delivered  at  the  so-called  encumbrance  vard. 

t/ 

3.  That  said  Kerrigan  received  no  certificate  of  appointment 
to  said  position. 

4.  That  said  Kerrigan  took  no  oath  of  office  at  any  time, 
either  before  or  at  the  time  of  said  appointment,  or  at  any  time 
thereafter,  and  was  not  required  to  take  any  oath. 

5.  That  said  Kerrigan  gave  no  bond  as  a  condition  of  his  ac- 
cepting said  position. 

6.  That  said  Kerrigan  was  not  appointed  to  said  position  for 
any  definite  period  and  the  said  commmissioner  of  street  cleaning 
had  the  right  to  define  and  prescribe  his  duties. 

Stiptlatki). 

1.  Tliat  the  contestant,  Edward  K.  Duffv,  within  one  hundred 
days  preceding  November  7,  1893,  was  an  inspector  of  election  in 
his  district,  appointed  thereto  by  the  police  department  of  the 
city  of  Tfew  York,  pursuant  to  law. 

2.  That  said  Duffy  subscribed  and  swore  to  the  oath  of  office 
to  enable  him  to  act  as  an  inspector  on  September  27,  1893. 
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3.  That  within  said  one  hundred  days  said  Duffy  did  enter 
upon  the  duties  of  the  position  of  such  inspector  on  the  first  day 
of  registration  prescribed  by  law. 

4.  That  said  Duffy  resigned  his  said  position  of  inspector  on 
October  17,  1893,  and  stipulated : 

That  on  September  7,  1893,  the  electors  of  the  nineteenth 
Assembly  district  were  unaware  of  any  facts  rendering  said  Ker- 
rigan or  Duffy  ineligible  for  the  office  of  member  of  Assembly 
for  the  nineteenth  Assembly  district. 

Upon  the  concession  mentioned  the  only  question  in  the  mat* 
ter  was  one  of  law,  viz. : 

Was  the  position  of  section  foreman  in  the  street  cleaning 
department  of  the  city  of  New  York,  an  "  office  "  under  the 
city  government  of  New  York,  within  the  meaning  of  the  con- 
stitutional inhibition,  being  section  8  of  article  3  thereof,  as 
follows : 

"  No  person  shall  be  eligible  to  the  Legislature  who,  at  the 
time  of  his  election  is,  or  within  one  hundred  days  previous 
thereto  has  been,  a  member  of  Congress,  a  civil  or  miKtary  officer 
under  the  United  States  or  under  any  city  government." 

There  are  numerous  decisions  of  the  courts  of  this  State  which 
make  a  clear  distinction  between  an  officer  and  an  employee  or 
servant  under  the  government,  notably,  the  case  of  Mr.  Freder- 
ick Law  Olmstead,  reported  in  the  forty-second  Superior  Court 
Reports,  page  481,  etc.  Mr.  Olmstead  was  the  landscape  archi- 
tect of  the  Central  Park,  appointed  by  the  park  commissioners  of 
the  city  of  New  York,  at  an  annual  salary  of  $6,000,  and  while 
holding  this  position  was  appointed  one  of  the  commissioners  of 
the  State  survey;  it  was  thereupon  claimed  by  the  comptroller  of 
the  city  of  New  York  that  Mr.  Olmstead  by  accepting  the  latter, 
whicili  was  a  State  office,  had  vacated  his  office  imder  the  city 
goveimmcnt,  under  a  statute  forbidding  the  holding  of  two  offices 
by  the  same  person,  and  his  salary  was  refused  him  by  the  city. 
But  the  court  decided  that  a  landscape  architect  was  a  mere 
employee  as  contradistinguished  from  an  officer  in  that  the  latter 
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clearly  "  embraces  the  idea  of  tenure,  duration,  fees  or  emolu- 
ments and  powers,  as  well  as  that  of  duty." 

By  analogy  it  seems  clear  that  the  position  of  section  foreman 
comes  under  the  definition  of  employee,  and  is  not  an  officer 
within  the  definition  laid  down  in  the  last  cited  case,  for  it  seems 
to  be  conceded  by  the  agreed  statements  of  facts  that  Mr.  Kerri- 
gan received  no  certificate  of  appointment  as  section  foreman, 
had  no  fixed  term  of  office,  and  discharged  no  duties  and  exer- 
cised no  powers  directly  pending  upon  the  authority  of  law,  and, 
moreover,  took  no  oath  of  office. 

In  the  case  of  Collins  v.  Mayor,  etc.  (3  Hun's  Eep.,  p.  680), 
approved  in  Satterlee  r.  Board  of  Police  (75  N.  T.  Kep.,  p  38), 
it  was  held  that  the  true  test  to  distinguish  officers  from  em- 
ployees, is  in  the  obligation  to  take  the  oath  prescribed  by  law. 

And  section  54  of  Consolidation  Act  points  to  the  same  con- 
clusion. "  Section  54.  Every  person  elected  or  appointed  to 
any  office  under  the  city  government  shall,  within  five  days  after 
notice  of  such  election  and  appointment,  take  and  subscribe 
before  the  mayor  or  any  judge  of  a  court  of  record,  an  oath  or 
affirmation  faithfully  to  perform  the  duties  of  his  office;  which 
oath  or  affirmation  shall  be  filed  in  the  office  of  the  mayor." 

The  constitutional  inhibition,  in  question,  went  into  effect  on 
January  1,  1875,  and  several  cases  have  received  the  considera- 
tion of  previous  Legislatures,  and  the  principles  of  law  above  set 
forth  have  invariably  been  followed  and  adopted. 

A  brief  reference  to  these  legislative  precedents  is  hereby  sub- 
mitted. The  first  case  was  that  of  Senator  James  W.  Gerard, 
who,  at  the  time  of  his  election  as  a  Senator  from  New  York  city, 
was  a  school  commissioner  appointed  by  the  mayor  of  that  city. 
He  was  held  to  be  ineligible.  (See  Senate  Journal  of  1876, 
p.  209.) 

The  next  case  was  that  of  A.  AV.  Draper,  of  Albany  who,  at 
the  time  of  his  election  as  member  of  Assembly  in  1881,  was  a 
school  trustee  of  the  eitv  of  Albanv,  rto  which  he  had  been  elected 
by  the  people.     He,  ako,  was  held  to  be  eligible  Avithin  the  doc- 
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trino  of  the  cases  above  cited.  (See  Assembly  Journal,  1881, 
vol.  1,  pp.  716-731.) 

The  next  case  Avas  that  of  Mr.  Tumiltv,  wliich  was  decided  last 
year,  Mr.  Tumiltv,  within  the  time  of  the  constitutional  inhibition, 
was  a  supervisor  of  one  of  the  wards  of  the  city  of  Rochester,  and 
notwithstanding  that  the  charter  of  the  latter  city  provides  that 
the  officers  of  that  city  shall  be  "the  mayor,  one  supervisor  for 
<ach  ward,"  etc.,  he  was  held  eligible  as  a  member  of  Assembly. 
i  See  Assembly  Document  Xo.  87,  vol.  6  of  1885.) 

The  next  case  wa-s  that  of  ITon.  John  B.  Shea,  whose  seat  in  the 
Assembly  was  contested  on  the  ground  that  his  position  as  dock- 
niaster  in  the  city  of  Xew  York,  was  an  office  under  the  city  gov- 
irnment.  It  was  determined  that  he  was  not  such  an  officer. 
{See  Assembly  Document,  1886,  vol.  6,  Xo.  73.) 

Conclusion. 

The  undersigned  are,  therefore,  of  the  opinion  that  the  Hon. 
Patrick  J.  Kenyan  was  eligible  to  election  as  member  of  Assembly 
for  the  nineteAith  Assembly  district  in  the  city  and  county  of 
Now  York,  and  that  the  application  upon  the  petition  of  Edward 
11.  Duffy,  contesting  said  seat  should  be  denied.  And  your  com- 
mittee, for  the  reasons  aforesaid,  report  the  following  resolution  and 
i-ecommend  its  lidoption  by  your  honorable  body: 

Kesolredy  That  the  Honorable  Patrick  J.  Kerrigan,  the  sitting 
member  of  Assembly  for  the  nineteenth  Assembly  district  of  the 
rity  and  county  of  New  York,  in  the  Assembly  of  this  State  for  the 
year,  1894,  is  entitled  to  his  seat  therein  as  sucli  member  of  Assem- 
})ly.       All  of  which  is  re«*pectfully  submitted. 

GEO.  S.  HORTON. 
*      EUGENE  F.  VACHERON, 

J.  F.  TERRY. 

HENRY  McNAMEE. 

VICTOR  J.  DOWLING. 

JNO.  (\  HARRIGAN. 

Committee, 
Dated  Fehniary  15, 1894. 
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Mr.  Speaker  put  the  question  whether  the  Houfie  would  agree  to 
said  report,  and  it  was  determined  in  the  affirmative,  a  majority  of 
all  the  members  elected  to  tlie  Assembly  voting  in  favor  thereof. 

Ayes.  120.     Noes,  00. 

Assembly  Journal,  117th  session,  1894. 


Case  of  William  Dwyer  and  William  J.  Plant. 

Tx  Assembly,  Ttesday,  January  2,  1894. 

Afr.  Clark  presented  the  petition  of  Wm.  Ihvyer,  contesting  the 
seat  occupied  by  Wm.  J.  Plant,  as  member  of  Assembly  for  the 
first  district  of  Kings  county;  which  w^as  referreil  to  the  commit- 
tee on  privileges  and  elections. 

Monday,  March  26,  1894. 

Mr.  J.  F.  Terry,  from  the  committee  on  privileges  and  elections, 
presented  a  portion  of  the  evidence  in  the  contested  ^election  case 
of  William  Dwyer,  contestant,  against  William  J.  Plant,  contestee; 
w^hich  w^as  laid  upon  the  table  and  ordered  printed. 

Friday,  April  6,  1894. 

Mr.  Horton,  from  the  committee  on  privileges  and  elections,  pre- 
sented the  following  report: 

To  the  Honorable,  the  Assembly  of  the  State  of  New  York: 

Your  committee  on  privileges  and  elections  presents  the  follow- 
ing repoi-t  in  the  matter  of  the  contest  for  a  seat  in  this  Assembly 
from  the  first  district  of  Kings  county,  between  William  Ihvyer^ 
contestant,  and  William  J.  Plant,  contestee. 

Your  committee,  after  organization,  appointed  Messrs.  J.  F. 
Terry  chairman,  and  Eugene  F.  Vacheron  and  Henry  McXamee  a 
sub-committee  to  make  the  investigation  herein.  They  attended 
the  several  hearing's  in  the  city  of  Brooklyn,  both  parties  appear- 
ing by  counsel,  and  all  evidence  received  was  duly  recorded,  and 
has  been  printed  and  made  to  form  part  of  this  report;  William 
Dw^^r,  contestant,  appearing  with  coimsel  George  F.  Elliott,  Esq., 
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and  William  J.  Plant,  the  contestee,  with  counsel,  Messrs.  James  B. 
Judge  and  Walter  L.  Durack. 

The  first  district  of  Kings  county  includes  the  first,  second  and 
fourth  wards  of  the  city  of  Brooklyn,  each  ward  being  divided  into 
a  number  of  election  districts,  as  appears  in  contestant's  petition 
and  the  testimony.  In  certain  election  districts  hereinafter  named 
the  conduct  of  the  election  last  November  was  marked  by  the  most 
outrageous  frauds  upon  the  franchise  possible;  it  appears  by  the 
testimony  that  voters  were  colonized,  falsely  registered,  bribed  and 
induced  to  perjure  themselves  before  the  election  officers  with  the 
very  life  of  our  nation  (the  ballot)  in  their  hands;  it  was  shown 
that  in  certain  districts  the  party  workers,  members  of  the  political 
party  to  which  the  contestee  owes  his  nomination  and  election, 
attempted  and  oftimes  succeeded  in  dictating  to  the  election  officers 
themselves,  inducing  them  to  disregard  the  plain  requirements  of 
the  election  law  and  permit  the  election  to  assume  the  character  of 
and  appear  a  farce  wholly  outside  of  the  guidance  or  sanction  of 
the  election  laws. 

Tour  committee  was  astonished  by  evidence  produced  relating  to 
the  lodging-house  vote  in  this  district;  it  was  shown  that  just  prior 
to  election  the  various  lodging  houses  filled  up  with  persons  who 
registered  and  afterwards  voted  for  a  consideration  paid  in  many 
instances  by  the  proprietor  of  the  houses,  an  Italian,  who  was  not 
produced  by  either  party,  though  the  contestant  made  diligent  en- 
deavor to  find  him. 

Your  committee  view  with  alarm  the  long  prevalent  and  in- 
creasing depravity  of  persons  who  constitute  the  lodging-house  vote 
in  cities,  as  shown  by  testimony  herein.  These  poor  wretches, 
enticed  by  yearly  profit,  exist  for  a  brief  time  in  these  lodgLog 
houses,  leaving  after  election,  never  intending  to  remain  and  ac- 
quiring no  legal  residence  therein  under  the  law,  and  yet  voting  for 
a  price,  wholly  without  law  or  right. 

In  the  twelfth  district  of  the  first  ward,  more  than  one  hundred 
persons  voted  as  residents  of  IsTos.  15  and  19  Atlftlitic  avenue,  lodg- 
ing-houses of  the  lower  sort,  for  men  only,  as  the  testimony  .shows; 
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a  large  number  of  these  persons  were  "  assisted  "  in  preparing  bal- 
lots, disability  being  wholly  assumed  as  the  election  officers  tes- 
tify, and  though  more  than  forty  persons  in  tliat  dLstrict  received 
"  assistance,"  not  one  was  produced  who  was  actually  "  blind  "  or 
otherwise  disabled.  Testimony  showing  bribery  of  voters  from 
i^os.  15  and  19  Atlantic  avenue  was  presented,  several  persons 
stating  under  oath  that  they  were  paid  money  to  vote  tMe  demo- 
cratic ticket.  The  conduct  of  the  election  in  the  third  district  of 
the  second  ward,  as  the  evidence  shows,  was  unlawful,  being  re- 
markable because  of  the  disgraceful  interference  by  outsiders  with 
regularly  appointed  republican  election  officers.  There  were  a 
large  number  of  Votes  cast  in  said  district  by  non-residents  and 
many  persons  were  "  assisted  "  who  were  in  no  sense  entitled  to  re- 
<*eive  *^  assistance;  "  and  money  was  openly  passed  to  voters  imme- 
diately  prior  to  and  after  the  voters  cast  their  ballots. 

In  the  fourth  district  of  the  second  ward  the  inspectors  of  elec- 
tion, the  chairman  of  the  board  being  a  democrat,  refused  to  recog- 
nize challenges  made  by  a  watcher  at  the  polls  of  voters  who  re- 
ceived "  assistance,"  the  chairman  not  having  administered  the 
disability  oath;  and  also  challenges  of  persons  known  to  be  non- 
residents by  the  challenger,  were  passed  without  notice,  rendering 
the  election,  as  a  witness  testified,  a  farce  and  entirely  irregular  in 
form  and  substance;  votes  of  many  non-residents  were  received, 
also  those  of  persons  who  were  "  assisted  "  though  not  disabled,  the 
workers  for  the  democratic  candidates  volunteering  claims  of  dis- 
ability in  behalf  of  voters;  and  at  least  fifty  persons  received  assist- 
ance who  were  not  disabled  in  any  way. 

In  certain  districts  the  contestant  has  shown  to  your  committee 
that  persons  were  illegally  registered,  fraudulently  voted  and  cor- 
i-uptly  compensated  for  such  votes,  the  number  of  persons  who  were 
paid  for  voting  the  democratic  ticket  being  at  least  sixty;  that  the 
persons  illegally  registered  and  voted  numbered  at  least  one  hun- 
dred and  thirty,  and  those  who  voted  fraudulently  by  reason  of  re- 
ceiving assistance  number  two  hundred  and  twenty-five. 

It  is  the  sense  of  your  committee  that  in  the  first  Assembly  dis- 
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trict  of  Kings  county,  the  last  election  was  so  corrupt  as  to  endanger 
the  peculiar  institution  of  a  free  and  secret  ballot.  The  fact  that  a 
number  of  persons  testified  openly  and  shamelessly  of  their  own 
criminality  in  receiving  a  bribe,  together  with  the  unlawful  but 
general  practice  of  workers  and  even  the  election  oflScere  at  the 
recent  election,  convinces  vour  committee  that  there  exists  in  the 
mind  of  the  public  to-day  no  proper  respect  for  the  ele<'tion  laws  or 
conception  as  to  the  absolute  necessity  for  a  proper  observance  of 
their  requirements;  it  appears  wise  to  your  committee  to  condemn 
in  the  strongesit  and  most  emphatic  terms  the  present  practice  on  the 
part  of  any  and  all  political  parties  or  jK^rmitting  or  instructing  tho 
r(»spectivQ  workers  to  *^  assist  "  persons  not  legally  entitled  to  re- 
ceive such  assistance;  the  Legislature  has  enacted  laws  relating  to 
elections  and  their  conduct;  the  primary  object  of  which  was  ta 
prevent  bribery  of  voters  by  enforcing  a  secret  ballot,  but  there  was 
manifested  on  the  part  of  democratic  ofiicers  and  workers  in  the^ 
Assembly  district,  an  intention  to  nullify  those  provisions,  amount- 
ing to  an  oi^anized  conspiracy  against  the  laws  of  this  State. 

The  majority  for  Mr.  Plant,  as  certified  to  by  the  board  of 
county  canvassei-s,  upon  which  this  certificate  of  election  was 
awarded,  was  three  hundred  and  ninety. 

The  contestant  has  show'n  to  our  satisfaction  that  three  hundred 
and  thirty-eight  A'otes  counted  for  Mr.  Plant  were  cast  by  persons 
not  entitled  to  vote,  thus  reducing  his  majority  to  fifty-twT>;  but  we 
believe  that  if  the  true  inwardness  of  the  frauds  practiced  at  tlie 
election  in  the  interest  of  the  sitting  member  could  be  shown,  it 
would  appear  that  Mr.  Plant  did  not  receive  any  majority  of  the 
legal  votes  cast  at  that  election.  But  in  the  absence  of  more  posi- 
tive proof,  ^\■e  cannot  reject  the  majority  of  fifty-two  thus  shown 
for  Mr.  Plant. 

AVe,  therefore,  re}>ort  the  following  resolution,  and  recommend 
its  adoption  to  your  honorable  body: 

Resolved,  That  William  J.  Plant  was  elected  member  of  Assem- 
bly for  tlie  first  Assembly  district  of  Kings  county,  at  the  election 
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lield  therein  November  7,  1893,  and  is  entitled  to  the  seat  in  the 
Assembly  of  the  State  of  New  York,  now  held  by  him  therein. 

Dated  April  5, 1894. 

All  of  which  is  reepectfully  submitted. 

GEORGE  S.  HORTON. 
EUGENE  F.  VACITERON. 
J.  F.  TERRY. 
WESLEY  GOULD. 
PHILIP  KECK. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
said  report,  and  it  was  determined  in  the  affirmative. 
Ayes  98.     Noes  00. 

Assembly  Journal,  llYth  session,  1894. 


Case  of  William  H.  Friday  and  James  Graham. 

In  Assembly,  Tuesday,  January  2,  1894. 

Mr.  Burtis  presented  the  testimony  in  the  matter  of  the  intended 
contest  of  Wm.  H.  Friday  against  James  Graham,  for  the  office  of 
member  of  Assembly  for  the  sixteenth  district  of  Kings  county. 

TniTRSDAY,  January  25,  1894. 

Mr.  Keck,  from  the  committee  on  privileges  and  elections,  re- 
ported the  evidence  in  the  matter  of  the  election  contest  of  William 
H.  Friday,  contestant,  against  James  Graham,  contestee,  of  the  six- 
teenth Assembly  district  of  Kings  county;  which  was  laid  upon 
the  table  and  ordered  printed. 

Wednesday,  February  14,  1894. 

Mr.  J.  F.  Terry,  from  the  committee  on  privileges  and  elections, 
presented  the  majority  report  in  the  matter  of  the  election  contest 
of  William  II.  Friday,  contestant,  against  James  Graham,  con- 
testee, for  the  sixteenth  Assembly  district  of  Kings,  which  was  laid 

iijwn  the  table  and  ordered  printed.     (See  Document) 
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On  motion  of  Mr.  J.  F.  Terry  said  report  was  luade  a  special 
order  for  next  Wednesday,  immediately  after  the  reading  of  the 
Journal. 

Mr.  Ilarrigau,  from  the  eommittoe  on  privileges  and  elections, 
made  a  minority  report  in  the  same  case;  wliich  was  laid  npon  the 
table  and  ord4.*red  printed.     (See  I)(KMiment.) 

On  motion  of  Mr.  llarrigan,  said  report  was  made  a  special  order 
for  next  Wednesday,  immediately  after  the  reading  of  the  Journal. 

Wednesday,  Fehruanj  21,  1894. 

Mr.  Speaker  announced  the  special  order  of  the  day,  being  the 
majority  and  minority  report*?  of  the  committee  on  privileges  and 
elections  in  the  matter  of  the  contest  for  a  seat  in  the  Assembly 
from  the  sixteenth  district  of  Kings  county,  between  William  II. 
Friday  and  James  Graliam,  in  the  words  following: 

Majority  "Ret^ort. 

To  the  Honorable  Assembly  of  the  Slate  of  New  York: 

Your  committee  on  privileges  aiid  elections  present  the  following 
report  in  the  matter  of  the  contest  for  a  seat  in  this  Assembly  from 
the  sixtcienth  district  of  Kings  county,  between  William  H.  Friday, 
contestant,  and  James  (Jraham,  contestee. 

Your  connnittee,  after  organization,  appointed  Messrs.  Philip 
Ke-ck,  chairman:  Wesley  Gould  and  John  llarrigan,  a  sub-com- 
mittee, to  make  the  investigation  herein.  HK*y  attended  the  sev- 
eral hearings  in  the  city  of  Brooklyn,  both  parties  appearing  with 
counsel,  and  all  evidence  received  was  duly  recorded,  has  been 
printed  and  made  to  form  part  of  this  report;  William  H.  Friday, 
contestant,  appearing  with  counsel,  Messrs.  George  F.  Elliott  and 
William  J.  Young,  and  James  Graham,  the  contestee,  with  counsel, 
Messrs.  James  P.  Judge  and  Walter  L.  Durack.  The  evidence 
taken  is  very  full,  and  it  does  not  seem  wise  to  burden  our  report 
with  it  at  length,  but  to  refer  to  it,  from  time  to  time,  as  may  seem 
necessary  to  support  our  view  of  the  case. 
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That  the  district  contested  includes  the  township  of  Gravesend, 
and  there  are  six  election  districts  in  said  township,  numbered,  re- 
spectively, one,  two,  three,  four,  five  and  six.  That  the  registered 
lists  of  said  town  of  Gravesend  (as  is  evidenced  by  the  documentary 
l)roof  adduced  in  relation  thereto),  show  that  the  number  regis- 
tered in  said  election  districts,  and  notably  in  the  second  electioii 
district  of  the  town  of  Gravesend,  is  largely  in  excess  of  the  num- 
ber permitted  by  law  for  an  election  district. 

That  previous  to  the  election'  and  after  the  registration  lists  were 
made  out,  an  effort  was  made  on  behalf  of  certain  republican  can- 
didates to  investigate  such  registry  lists,  and  to  make  copies  thereof, 
every  attempt  at  which  resulted  in  failure  by  reason  of  the  fact 
that  the  officers  in  charge  of  the  said  registration  lists  would  not 
permit  persons  sent  for  the  purpose  of  copying  the  same,  to  invea- 
tigate  the  said  lists  or  copy  them. 

That  a  large  portion  of  the  persons  registered  in  the  said  second 
district,  including  the  notable  locality  known  as  the  "  Bowery  " 
(Coney  Island),  was  composed  of  individuals  who  had  no  actual 
residence  therein,  and  that  in  the  said  second  election  district 
aforesaid,  as  is  shown  by  the  poll  list,  the  number  of  votes  re- 
ported as  cast  was  one  thousand  five  hundred  and  twelve,  all  but 
ten  of  which  were  counted  for  the  contestee,  and  not  a  single 
straight  republican  vote  is  recorded  as  being  received  in  the  entire 
poll. 

That  by  the  testimony  it  plainly  appears  that  of  this  number 
fas  was  shown  to  your  committee  by  the  evidence  of  Michael  P. 
Ryan),  there  were  only  about  one  hundred  and  seventy  permanent 
voters  in  the  said  second  election  district,  the  balance  being  made 
up  of  a  floating  population,  who  illegally  retained  their  residence 
for  the  express  purpose  of  voting  at  all  elections;  a  fact  which  singu- 
larly enough  is  admitted  by  the  contestee  in  his  answer,  nay,  is 
made  part,  if  not  the  principal  defense. 

It  is  with  regret,  your  committee  feel  bound  to  report  that 
the  watchers  at  the  polls,  together  with  the  member  of  lihe 
executive  committee  of  the  republican  party,  who  was  also  chair- 
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man  of  the  republican  town  committee,  was  evidently  in  collusion 
A\ath  the  election  inspectors  and  the  officials  of  the  democratic  party 
to  prevent  a  fair  election  and  an  honest  count. 

Tt  appears  from  the  e^ddence  received  by  your  committee  that 
one  John  Y.  McKane  is  an  important  personage  in  the  town  of 
Gravesend.  Among  offices  held  by  him  is  that  of  supervisor, 
chief  of  police,  president  and  treasurer  of  the  police  board,  and  sev- 
eral other  important  positions,  bearing  a  financial  relation  to  the 
town  of  Gravesend. 

That  all,  or  nearly  all,  of  the  republican  watchers  at  the  polls 
were  members  of  the  John  Y.  McKane  ^Association,  and  through 
the  instrumentality  of  Mr.  McKane,  and  by  means  of  collusion  with 
the  republican  watchers  and  inspectors  of  election  of  said  town,. 
gross  frauds  were  perpetrated  upon  the  elective  franchise. 

The  evidence  in  this  contest,  which  is  before  you,  and  to  which 
this  committee  refers,  shows  a  condition  of  affairs  of  a  character 
calculated  to  destroy  the  free  exercise  of  the  elective  franchise,  nay 
more,  to  destroy  our  form  of  government. 

We  have  been  accustomed  from  time  to  time  to  read  of  the 
gross  outrages  committed  in  the  Southern  States  upon  its  people  in 
the  attempted  exercise  of  their  right  of  suffrage,  and  to  feel  as 
American  citizens  a  righteous  sense  of  indignation,  but  this  is  the 
first  instance  in  any  Xorthcrn  State  where  intimidation,  conspiracy 
to  defraud  the  people  of  their  right  of  suffrage,  combined  with  ab- 
solute brutality  of  assault  upon  thot^o  appointed  to  see  that  their 
rights  were  legally  exercised,  have  been  perpetrated;  and  these 
acts  of  brutality  were  not  performed  at  night,  but  in  broad  day- 
light, and  in  face  of  and  in  spite  of  an  injunction  issued  out  of  the 
supreme  court  of  the  State. 

Your  conmiittec  do  not  think  they  characterize  the  late  election 
at  the  town  of  Gravesend  in  terms  too  strong  when  they  say  that 
it  was  a  most  con-upt  scheme  to  defraud  the  people  of  their  sov- 
ereign rights,  and  in  disobedience  to  the  orders  of  the  court,  as 
is  conclusively  shown  by  the  opinion  (w^liich  forms  a  part  of  the 
petition  in  this  case)  of  the  Hon.  Joseph  F.  Barnard,  late  presid- 
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ing  justice  of  the  second  judicial  department  (to  which  allusion 
has  just  been  made). in  which  he  points  out  that  legally  appointed 
watchers  of  the  republican  party  were  forcibly  and  brutally  ejected 
from  the  polling  place,  and  peaceable  citizens  anxious  to  secure  a 
proper  enforcement  of  the  law,  were  forcibly  ejected  from  the 
polling  precincts  and  brutally  maltreated. 

That  such  a  state  of  affairs  could  and  did  exist  in  a  law-abiding 
community  and  among  people  claiming  to  be  loyal  American  citi- 
zens, is  not  to  the  credit  of  the  people  of  the  Empire  State,  and 
your  coiumittee  believe  they  voice  the  sentiments  of  the  people  of 
the  State  when  they  set  the  seal  of  their  unqualified  condemnation 
upon  such  proceeding. 

The  dominant  party  of  this  Legislature  has  always  been  in  favor 
of  a  fair  election  and  an  honest  count,  and  in  every  section  of  the 
coimtry  they  have  demanded  that  every  citizen  should  have  the 
right  to  vote  as  his  reason  and  conscience  dictated,  and  that  every 
vote  should  be  counted  as  cast. 

It  is  our  clear  conviction  that  the  contestant,  William  H.  Fri- 
day, has  established  beyond  peradventure  that  he  received  at  tlic 
last  election  a  clear  majority  of  all  the  legal  votes  cast  in  the  six- 
teenth Assembly  district,  and,  by  reason  thereof,  we  are  of  opinion 
that  fraud  was  concocted  and  carried  out  in  all  the  election  dis- 
tricts in  the  town  of  Gravesend,  but  beyond  any  rational  dispute 
the  one  thousand  five  hundred  and  twelve  votes  recorded  as  having 
been  received  in  the  said  election  district  were  in  a  very  large 
part  fraudulent,  and  the  entire  vote  from  that  district  should  be 

thrown  out. 

That  the  four  hundred  and  seventeen  votes  which  are  recorded 
as  the  majority  received  by  James  Grdham  over  William  IT. 
Friday,  is  a  fraudulent  majority,  and  should  be  wholly  disre- 
garded; and  that  James  Graham  should  be  deposed  from  his  seat 
as  member  of  Assembly  from  the  sixteenth  district,  and  the 
•contestant,  William  H.  Friday,  declared  elected,  entitled  to  and 
awarded  the  seat. 
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And  that  the  vote  in  said  Assembly  district  on  said  candidates 
is  as  follows : 

For  William  H.  Friday 6,773 

For  James  Graham 5,69 


S 


William  H.  Friday's  majority 1,075 


% 


All  of  which  is  respectfully  submitted. 

GEO.  S.  HOETON. 
.  J.  F.  TERRY. 
E.  F.  VACHEROX. 
PHILIP  KECK. 

JAMES  R.  SHEFFIELD. 

Dated  February  14,  1894. 

Minoritv  Report. 
To  the  Assembly  of  the  State  of  New  York: 

The  undersigned  minority  of  the  committee  on  privileges  and 
elections,  to  whom  was  referred  the  petition  of  William  H.  Fri- 
day, in  which  he  claimed  that  he  was  elected  Assemblyman  from 
and  to  represent  the  sixteenth  Assembly  district  of  the  county  of 
Kings,  State  of  New  York,  at  the  election  held  November  7, 
1893,  and  by  reason  thereof,  is  entitled  to  the  seat  in  this  body 
held  by  Hon.  James  Graham,  respectfully  reports : 

That  the  parties  to  the  contest  have  appeared  before  the  com- 
mittee in  person  and  by  counsel,  and  the  committee  have  heard 
all  the  testimony  produced  before  it  by  both  sides. 

That  the  said  Assembly  district  comprises  the  twenty-fourth,  the 
first  and  the  nineteenth  districts,  both  inclusive  of  the  twenty- 
fifth;  the  first  district  of  the  twenty-sixth  ward,  all  in  the  city 
of  Brooklyn,  and  the  towns  of  Flatlands  and  Gravesend,  of  Kings 
county.  That  lion.  James  Graham  was  a  democratic  candidate 
at  the  said  election  held  on  November  7,  1893,  and  as  a  result 
of  that  election,  was  awarded  the  certificate  of  election  by  the 
State  and  countv  board  of  canvassers. 
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•  That  at  said  election,  as  set  forth  in  the  official  canvass  made 
of  the  vote  by  the  board  of  canvassers,  the  total  number  of  votes 
cast  for  said  office  was  fifteen  thousand  two  hundred  and  fiftv- 
one,  of  which  Hon.  James  Graham  received  seven  thousand  two 
hundred  and  William  H.  Friday,  the  contestant,  six  thousand 
seven  hundred  and  eighty-three,  and  other  candidates  whose 
names  appeared  on  tickets  other  than  democratic  and  republi- 
can tickets,  received  one  hundred  and  forty-nine  votes,  and  that 
there  were .  cast  one  hundred  and  nineteen  blank  or  defective 
ballots. 

That  in  the  said  sixteenth  Assembly  district,  county  of  Kings, 
•the  plurality  of  Hon.  James  Graham,  the  contestee,  over  the  con- 
testant William  H.  Friday,  as  appeared  from  the  official  canvass 
of  the  board  of  canvassers,  and  a  certificate  of  election  held  bv 
the  said  Hon.  James  Graham,  was  four  hundred  and  seventeen. 

That  the  said  William  H.  Friday,  the  contestant,  claims  the 
following  as  the  ground  upon  which  he  claims  the  plurality  of 
siu'J  James  Graham  is  fraudulent,  and  his  election  illegal,  and 
as  his  reasons  why  the  said  James  Graham  should  be  unseated, 
and  the  seat  which  he  now  occupies  in  this  body  be  awarded  to 
the  contestant: 

First.  That  in  the  second  and  third  districts,  in  the  town  of 
Gravesend,  there  was  a  false  and  fraudulent  registration,  a 
fraudulent  and  illegal  poll  of  votes  and  a  false  and  illegal  can- 
vass of  the  votes;  that  a  conspiracy  existed  between  one  John 
Y.  McKane,  chief  of  police  and  supervisor  of  the  town,  and  one 
Anson  M.  Stratton,  who  was  a  republican  executive  representa- 
tive, the  object  of  such  conspiracy  being  to  deprive  the  republi- 
can party,  and  the  legal  voters  of  the  town  of  Gravesend,  and 
the  sixteenth  Assembly  district  of  Kings  county,  of  the  free 
exercise  of  the  right  of  franchise,  to  destroy  the  purity  of  elec- 
tion, to  provide  for  a  fraudulent  majority  for  the  said  James 
(Jraham  and  other  democratic  candidates,  and  to  prevent  the 
election  of  your  petitioner  and  other  candidates  of  the  republican 
party. 
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Second.  That  in  the  second  district  of  the  town  of  Gravesend 
there  was  a  registration  of  two  thousand  four  hundred  and  eight 
names  reported  and  a  certified  vote  therein  of  one  thousand  five 
hundred  and  twelve  names. 

Third.  That  the  poll  list  of  the  said  second  district  of  the  said 
town,  upon  examination,  discloses  the  fact  that  persons  presented 
themselves  at  the  polling  place  and  voted  in  numberless  instances 
and  voted  in  alphabetical  order. 

Fourth.  On  information  and  belief,  that  the  canvass  made  in 
the  second  district  of  said  town  was  devoid  of  any  regard  to  the 
wishes  of  the  legal  voters  in  said  town  and  district. 

Fifth.  That  the  registry  lists  in  the  second  and  third  districts 
of  the  town  of  Gravesend  consisted,  for  the  most  part,  of  names 
of  persons  who  worked  in  said  town  for  a  brief  period  of  time 
during  the  summer  months  only,  as  waiters,  bartenders  and  dive- 
keepers. 

Sixth.  On  information  and  belief,  that  in  the  town  of  Flat- 
lands  there  were  one  hundred  and  eighty  illegal  votes  cast  by 
persons  who  represented  themselves  as  residents  of  Barren  Isl- 
and, a  part  of  said  town,  and  that  there  are  sixty-five  legal  voters 
on  the  said  island  who  voted  at  the  said  election,  and  two  others 
who  failed  to  vote. 

Seventh.  On  information  and  belief,  that  there  were  *  other 
illegal  and  fraudulent  votes  east  in  that  part  of  the  said  Assembly 
district  which  is  in  the  city  of  Brooklyn. 

(a)  As  to  the  first  claim  of  fraud  made  by  the  contestant  there 
is  absolutely  no  evidence  before  this  committee  in  support 
thereof.  Tnder  this  claim  the  petition  sets  forth  what  purports 
to  be  a  copy  of  an  opinion  rendered  by  Chief  Justice  Barnard  of 
the  Supreme  Court,  in  a  certain  proceeding  for  an  injunction  in 
behalf  of  William  J.  Gaynor  against  John  Y.  McKane  and  others, 
to  which  proceeding  the  contestee,  James  Graham,  was  not  a 
party.  On  the  hearing  before  the  committee  a  large  number  of 
affidavits,  together  Avith  a  certified  copy  of    said    opinion,  were 


Assembly  of  the  State  of  Xew  York.  697 

offered  in  evidence  by  counsel  for  the  contestant,  and  were 
objected  to  by  counsel  for  contestee,  and  were  admitted  in  evi- 
dence, the  majority  of  the  committee  overruling  the  objection, 
and  the  minority  of  the  committee  sustaining  it  and  dissenting 
from  the  conclusion  of  the  majority  of  the  committee.  The 
^grounds  of  the  objection  and  reasons  of  the  minority  of  the  com- 
mittee, given  at  the  time  of  the  reception  of  said  affidavits  and 
opinion,  are  set  forth  in  full  at  page  20  of  the  printed  record. 

No  testimony  or  proof  was  offered  in  support  of  said  first  al- 
legation of  fraud,  or  of  the  statements  set  forth  in  the  opinion 
of  Mr.  Justice  Barnard,  and,  at  the  closing  of  the  hearing  before 
the  committee,  all  the  said  affidavits  and  opinions  were  stricken 
from  the  record  on  motion  of  counsel  for  the  contestant,  the 
<!ommittee  being  unanimous  in  its  decision.  This  absolutely  dis- 
posed of  the  contestant's  first  allegation  of  fraud,  and  left  it 
-entirely  unsupported  by  competent  testimony  or  proof. 

Contestant's  second  allegation  of  fraud  is  embraced  within 
subdivision  1  of  allegation  8  of  his  petition.  In  this  allega- 
tion he  alleges  that  it  was  a  physical  impossibility  to  vote  one 
thousand  five  hundred  and  twelve  votes  during  the  entire  legal 
election  day  of  November  7,  1893,  or  to  poll  ten,  twelve  or  one 
thousand  five  hundred  votes  in  the  manner  prescribed  by  law; 
that  in  the  second  election  district  of  Gravesend  the  votes,  as 
eertified  by  the  election  officers,  consisted  in  part  of  ballots  cast 
before  the  polls  were  legally  opened,  by  some  person  or  persons 
unknown  to  petitioner,  such  ballots  being  cast  in  bulk,  in  part  of 
ballots  cast  by  non-residents,  floaters  and  repeaters,  and  the 
small  remaining  part  by  persons,  residents  of  said  town,  who 
feared  to  exercise  a  free  and  untrammelled  choice  by  reason 
of  the  cast-iron  dictation  of  the  said  John  Y.  McKane. 

Taking  the  allegation  as  a  whole,  there  is  absolutely  no  testi- 
mony or  proof,  legal  or  otherwise,  w^hich  could  warrant  this  com- 
mittee in  finding  any  of  the  wholesale  charges  of  corruption  and 
fraud  to  be  true.  In  arriving  at  this  conclusion,  the  committee 
has  taken  into  consideration  the  method  in  which  the  contestant 
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attempted  to  prove  that  it  was  a  physical  impossibility  to  veto 
the  number  of  votes  certified  to  by  the  proper  officials,  as  having 
been  cast  in  the  second  election  district  of  the  town  of  Gravesend. 
The  only  testimony  offered  was  that  of  the  republican  inspector, 
Ogden,  and  his  assistants,  as  to  a  certain  so-called  test  made  by 
republicans  at  a  Republican  club  after  the  election,  on  the  night 
before  the  day  on  which  they  testified  before  the  committee, 
after  having  been  requested  by  counsel  for  the  contestant  to 
make  such  test  in  order  to  qualify  themselves  as  witnesses  in  sup- 
port of  the  claim  of  the  contestant. 

If  the  so-called  test  were  not  in  itself  sufiicicnt  to  prove  the 
utter  fallacy  of  the  contestant's  contention,  certainly  the  manner 
in  which  and  imder  the  circumstances  under  which  it  was  had  and 
the  motives  which  prompted  it,  the  political  character  of  the  per- 
sons who  made  it,  and  the  surroundings  of  the  place  where  it 
was  made,  all  these  taken  in  connection  with  the  admitted  lack 
of  knowledge  of  the  election  law^s  of  the  parties  who  participated 
in  the  contest,  and  the  hostile  and  partisan  manner  in  which  they 
gave  their  testimony  before  the  committee,  w^ere  more  than  suf- 
ficient to  satisfy  the  committee  that  the  contestant  was  endeav- 
oring to  establish  his  allegation  of  fraud  by  mere  unwarranted 
influence,  rather  than  by  positive  and  direct  proof. 

This  testimony  was  all  objected  to  by  the  counsel  for  the  con- 
testee  and  was  certainly  improperly  admitted  in  evidence,  and  if 
no  other  reasons  appeared  before  the  committee,  could  not  possibly 
be  construed,  even  by  the  most  partisan  investigator,  as  being  of 
sufficient  weight  or  importance  to  give  the  slightest  credence  or 
snj)port  to  the  claim  of  the  contestant.  But  taking  the  evidence, 
and  whatever  influence  might  be  drawn  fnmi  it  in  its  most  favora- 
ble light,  so  far  as  the  claim  of  the  contestant  is  concerned,  the 
rebuttal  tostiniony  of  a  test,  conducted  before  this  committee,  and 
under  otlur  ( ircunistances  so  dissimilar  from  those  attending  the 
so-called  test,  were  sufficient,  and  did  absolutely  negative,  disprove 
and  rebut  any  presumption  or  inference  of  fraud  which  the  unfair 
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test  conducted  by  the  contestant,  his  counsel  and  partisan  election 
inspectors,  could  have  created  in  the  minds  of  the  committee.  This 
contest  was  made  by  thx>  contestee  not  for  the  purpose  of  showing 
or  proving  that  it  was  possible  to  vote  a  certain  numl)er  of  votes 
within  a  specified  time,  nor  was  it  received  for  that  purpose,  but,  on 
the  contrarv,  was  made  and  received  to  show  the  utter  unfairness 
and  unroliabilitv  of  the  test  made  bv  the  contestant.  This  it  cer- 
tainly  did,  by  proving  that  it  was  possible,  under  the  circumstances 
witnessed  by  the  committee,  to  poll  one  liundred  and  thirty-fonr 
votes  in  thirty  minutes,  and  at  the  same  rate  would  have  ])een  pos- 
sible to  vote  two  thousand  seven  hundred  votes  within  the  period 
of  time  during  which  the  polls  w^ere  open  on  election  day  off 
November  7,  1893. 

Therefore,  it  follows  from  this,  and  as  the  direct,  iininediato 
and  only  fair  conclusion  that  could  be  arrived  at  by  the  committee 
from  the  evidence  of  the  contest  conducted  bv  the  contestant  and 
his  counsel  and  the  ocular  demonstration  of  the  test  furnislied  bv 
the  contestee,  in  rebuttal,  that  the  contestant's  claim  of  fraud  in 
respect  to  the  number  of  men  voted  was  entirely  unsupported  by 
testimony  and  devoid  of  all  truth. 

The  contestee,  however,  did  not  rest  by  proving  the  test  of  th(r 
contestant  to  have  been  unfair  and  worthless,  but  went  further  and 
proved  to  the  satisfaction  of  the  committee,  that  in  the  town  of 
Flatlands,  in  1893,  there  were  polled  one  thousand  six  hundred 
and  eighty-five  legal  votes.  This  evidence  remains  uncontra- 
dicted by  the  contestant,  and  is  certainly  conclusive  proof,  first, 
that  the  test  made  by  the  contestant  was  improper,  unfair  and 
worthless;  and,  second,  that  it  is,  and  was,  possible  tO'V(»te  one 
thousand  five  Inmdred  and  twelve  ballots  in  the  second  district  of 
the  town  of  Gravesend  on  election  day  of  Xoveinber  7,  1893.  If, 
for  a  moment,  it  could  be  contended,  that  the  experimental  evi- 
dence offered  by  the  contestant  was  of  sufficient  weight  or  value 
to  establish  his  claim  of  fraud,  certainly  the  absolute  facts  prov(*n 
bv  the  returns  of  the  vote  (*ast  in  the  town  of  Flatlands,  rebutted 


TOO        Cases  of  Contested  Elections  to  Seats  in  the 

and  did  away  with  such  presumption,  and  left  the  contestant's 
♦•laim  without  presumption,  evidence  or  proof  to  support. 

(6)  As  to  the  remaining  part  of  said  subdivision  I  of  all^ation 
S  of  contestant's  petition,  it  was  entirely  devoid  of  evidence  or 
proof,  legal  or  otherwise,  to  sustain  it.  In  fact,  no  evidence  or 
pioof  was  offered  by  contestant  to  support  any  of  hifl  claims  of 
alleged  fraud.  On  the  contrary,  the  evidence  is,  and  the  proof  is 
absolute  and  uncontradicted,  that  no  ballots  were  cast  before  the 
|x>lls  were  opened,  by  some  person  or  persons  known  or  unknown ; 
that  there  were  not  any  "ballots  cast  in  bulk;"  that  there  were 
not  any  ballots  cast  by  "  non-residents,  floaters  and  repeaters,"  and 
that  there  were  not  any  "  ballots  voted  by  persons  who  feared  to 
rxercise  a  free  and  untrammelled  choice  by  reason  of  the  cast-iron 
dictation  of  John  Y.  MoKane." 

The  only  testimony  in  the  record,  and  that  testimony  has  been 
given  by  every  democratic  and  republican  inspector  who  served 
in  their  official  capacity  at  the  polling  place  in  the  second  electi<»n 
district  of  the  town  of  Gravesend  on  election  day,  is  that  the  boxes 
were  examined  before  the  voting  commenced,  and  found  to  be 
rinpty;  that  the  ballots  were  cast  by  residents  of  the  town  of 
(Iravescnd,  men  who  had  a  legal  right  to  vote  therein,  who  had 
legally  registered,  and  who«c  names  had  appeared  on  the  registry 
hooks,  and  that  the  ballots  so  cast  by  said  legally  entitled  voters 
were  cast  and  voted  without  intimidation  or  hindrance  by  or  from 
John  Y.  McKane  or  any  otlier  man  or  men. 

The  contestant  did  testify  to  a  conversation  had  with  one  voter, 
Charles  Goodfellow,  a  republican  inspector,  who,  he  claimed,  told 
him  that  if  he  voted  for  him,  said  Friday,  he  would  have  his  house 
burned,  but  this  conversation  is  flatly  contradicted  by  the  said 
Ooodfellow,  and  in  view  of  the  fact  that  the  contestant  is  an  inter- 
ested party,  having  every  incentive  to  at  least  misstate  conversations 
had  with  persons  in  reference  to  his  election,  and  as  he  has  testified 
TO  other  conversations  had  with  other  parties  of  his  own  political 
faith,  and  in  everv  instance  thet^e  convei'sations,  as  testified  to  bv 
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the  contestant,  have  been  contradicted  by  the  parties  alleged  to 
have  made  the  statements  attributed  to  them,  the  committee  are 
of  the  opinion  that  the  claim  of  tlie  contestant  in  that  respect  i{=^ 
unfounded  or  at  least  has  not  been  sufficiently  established.  But 
even  granting  him  the  benefit  which  might  accrue  to  him  if  such 
facts  contained  in  such  alleged  conversations  were  true,  the  result 
of  the  vote  in  the  town  of  Gravesend  would  only  bo  changed  by 
making  the  majority  of  Graham  four  hundred  and  sixteen  instead 
of  four  hundred  and  seventeen,  and  as  such  change  would  not  bo 
sufficient,  in  fact  or  in  law,  to  invalidate  the  election  of  said  »Tamos 
Graham,  the  committee  find  against  the  contestant. 

That  the  second  subdivision  of  allegation  eight  of  contestant'^ 
petition,  viz. :  That  the  poll  list  of  the  said  second  district  of  the 
said  town,  upon  examination,  discloses  the  fact  that  the  persons 
presented  themselves  at  the  polling  place  and  voted  in  numberless 
instances  in  alphabetical  order,  is  utterly  unsupported  by  any  testi- 
mony or  proof,  and  for  that  reason  the  committee  find  adversely  to 
the  contestant. 

That  the  only  testimony  offered  before  the  commit tx3e  in  refer- 
ence to  the  third  subdivision  of  allegation  eight  shows  conclusively 
and  provides  beyond  the  possibility  of  a  doubt,  that  the  canvass  of 
votes  was  properly  made,  was  entirely  reliable,  and  consumed  such 
a  space  of  time  as  makes  the  committee  believe  that  sufficient  and 
adequate  time,  care  and  attention  were  devoted  by  the  election  offi- 
cials in  the  performance  of  their  duties  as  canvassers,  and  as  a 
result  thereof  the  canvass  made  by  them  was  a  fair  and  legal  one. 

That  the  evidence  in  reference  to  the  fourth  subdivision  of  said 
allegation  eight,  while  not  so  strong  as  the  language  used  in  the 
allegation,  is  still  of  so  much  weight  as  to  convince  the  committee 
that  the  persons  whose  names  appeared  on  the  registry  list  of  the 
town  of  Gravesend  were  not  men  who  did  not  have  a  legal  right  to 
vote,  because  they  were  waiters,  bartenders  and  divekeepers;  but, 
on  the  contrary,  were  legal  residents  of  the  town  of  Gravesend,  and 
as  such  were  properly  registered  and  entitled  to  cast  their  vote  in 
said  town. 
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The  cominittce  amves  at  this  conclusion  from  the  fact  that  the 
registry  books  and  the  official  return  of  the  vote  cast  are  conclusive 
upon  thorn,  as  to  the  right  of  the  persons  named  in  the  registry  list 
and  in  the  official  returns  of  the  vote  in  Gravesend,  unless  the  fact 
of  such  residence  is  contradicted  and  rebutted  by  competent  and 
proper  evidence  and  proof. 

No  such  evidence  having  been  offered  or  proof  given  before  the 
<*ommittee  they  find  adversely  to  the  contestant. 

That  the  committee  deemed  it  necessary  to  refer  to  the  fifth  and 
sixth  subdivisions  of  said  allegation  eight  of  contestant's  petition 
further  than  to  say  that  as  no  evidence  was  offered  by  contestant 
in  relation  to  said  subdivision  nor  attempt  made  by  him  to  sub- 
stantiate the  charges  made  therein  that  such  charges  must  be  taken 
as  unfounded  and,  being  impossible  to  be  proven  by  petitioner, 
therefore,  are  found  against  him. 

That  the  conclusions  arrived  at  by  the  majority  of  the  committee 
are  contrary  to  tlie  facts  and  evidence  produced  before  the  com- 
mittee, contrary  to  law,  justice  and  good  government,  and,  as  the 
<'ause  of  the  coutetitant  is  entirely  unproven,  the  minority  of  the 
committee,  in  place  of  the  resolution  offered  by  the  majority  of  the 
committee,  offers  the  following  as  a  substitute : 

Resolved,  That  the  petition  of  William  H.  Friday,  claimed  to  be 
elected  Assemblyman  of  the  sixteenth  Assembly  district  of  the 
county  of  Kings,  State  of  New  York,  be  and  the  same  is  hereby 
dismissed,  as  tlie  allegation^  therein  contained  have  not  been 
proven;  and  be  it  further. 

Resolved,  That  by  virtue  of  the  ballots  of  seven  thousand  two 
hundred  American  citizens,  voted  by  them  in  the  sixteenth  Assem- 
bly dif^trict  of  the  county  of  Kings,  State  of  New  York,  on  the  7th 
day  of  November,  180*5,  and  by  virtue  of  the  certificate  of  election 
awarded  to  James  Graham,  declaring  him  to  be  elected  member  of 
Assembly  for  the  sixteenth  Assembly  district  of  the  county  of 
Kings,   State  of  New  York;   the  said  James  Graham  has  been 
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legally  elected  to  the  said  office  and  is  legally  entitled  to  his  seat  in 
this  body. 

Dated  Albany,  February  14,  1894. 

JNO.  C.  HARRIGAN, 
HENRY  McNAMEE. 
VICTOR  J.  DOWLING. 

Wednesday,  February  21,  1894. 

The  reports  having  been  read, 

^Afr.  Ainsworth  moved  an  open  call  of  the  House. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
said  motion,  and  it  was  determined  in  the  affirmative. 

Debate  being  had  thereon. 

Mr.  Ainsworth  ojffered  for  the  consideration  of  the  House  a  reso- 
lution, in  the  words  following: 

Resolvedy  That  James  Graham  be  deposed  from  the  seat  now  oc- 
cupied by  him  as  member  of  Assembly  from  the  sixteenth  Assem- 
bly district  of  the  county  of  Kings,  and  that  William'  H.  Friday 
be  declared  elected  such  member  of  Assembly,  and  that  said  seat  be 
awarded  to  him,  the  said  William  H.  Friday. 

Mr.  Sulzer  offered  the  following  substitute: 

Resolved,  That  the  petition  of  William  H.  Friday,  claimed  to  be 
elected  Assemblyman  of  the  sixteenth  Assembly  district  of  the 
county  of  Kings,  State  of  New  York,  be  and  the  same  is  hereby  dis- 
missed, as  the  allegations  therein  contained  have  not  been  proven; 
and,  be  it  further 

Resolved,  That  by  virtue  of  the  ballots  of  seven  thousand  and 
two  hundred  American  citizens,  voted  by  them  in  the  sixteenth 
Assembly  district  of  the  county  of  Kings,  State  of  New  York, 
on  the  7th  day  of  November,  1893,  and  by  virtue  of  the  certificate 
of  election  awarding  to  James  Graham,  declaring  him  to  be  elected 
member  of  Assembly  for  the  sixteenth  Assembly  district  of  the 
county  of  Kings,  State  of  New  York;  the  said  James  Graham  has 
been  legally  elected  to  the  said  office,  and  is  legally  entitled  to  his 
seat  in  this  body. 
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Mr.  Ainsworth  move  d  the  previous  question. 

Mr.  Speaker  put  tlie  (question  "  Shall  the  main  question  be  now 
put?  "  and  it  was  determined  in  the  affirmative. 

Mr.  Speaker  then  put  the  question  whether  the  House  would 
agree  to  said  resolution  of  Mr.  Sulzer,  and  it  was  determined  in  the 
negative. 

Ayes,  51.     Noes,  69. 

Assembly  Journal,  ll7th  session,  1894. 


Case  of  Stillman  F.  Xneeland  and  WilllanL  Hui^hies. 

In  Assembly,  TuEJiOAV,  January  2,  1894. 

Mr.  Ainsworth  presented  the  petition  and  testimony  in  the  mat- 
ter of  Stillman  F.  Kneeland,  contesting  the  seat  occupie<l  by  Wm. 
Hughes  as  member  of  Assembly  for  the  seventh  district  of  Kings 
coimty;  which  were  ordered  printed  and  referred  to  the  conMnit- 
tee  on  privileges  and  elections. 

Monday,  March  26,  1894. 

Mr.  Horton,  from  the  committee  on  privileges  and  elections,  pre- 
sented a  report  in  the  matter  of  the  contested  seat,  Kneeland  r. 
Hughes;  which  was  laid  upon  the  table  and  ordered  printed.     , 

(See  document.)  , 

Tuesday,  April  3,  1894. 

Mr.  Harrigan  presented  a  minority  n^port  of  the  committee  on 
prixdlegcs  and  election  in  the  matter  of  the  contested  seat  in  the 
Assembly,  for  the  seventh  district  of  Kings  county,  between  StQl- 
man  F.  Kneeland,  contestant,  and  William  Hughes,  contestee^ 
which  was  laid  upon  the  table  and  ordered  printed.  (See  Docu- 
ment.) 

Wednesday,  April  4,  1894. 

Mr.  Speaker  aimouncod  the  special  order,  being  the  majority  and 
minority  reports  of  the  committee  on  privileges  and  elections  in  the 
matter  of  the  contest  for  a  seat  in  the  Assembly,  from  the  seventh 
district  of  Kings  county,  between  Stillman  F.  Kneeland,  contestant,, 
and  William  Hughes,  contestce,  in  the  words  following: 
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To  the  Honorable  Assembly  of  the  State  of  New  York: 

Your  committee  on  privileges  and  elections  present  the  follow- 
ing report  in  the  matter  of  the  contest  for  a  seat  in  the  Assembly 
from  the  seventh  district  of  Kings  county  between  Stilhnan  F. 
Kneeland,  contestant,  and  William  Hughes,  contestee. 

Your  committee,  after  organization,  appointed  ^Messrs.  Philip 
Keck,  chairman,  Wesley  Cfould  and  John  Ilan-igan  a  sub-com- 
mittee, to  make  the  investigation  herein.  They  attended  the  sev- 
eral hearings  in  the  city  of  Brooklyn,  both  i)arties  appearing  with 
counsel  and  all  evidence  received  was  duly  recorded,  has  been 
printed  and  made  to  form  part  of  this  report. 

StiUman  F.  Kneeland,  the  contestant,  appeai*ed  in  person,  with 
George  F.  Elliott,  Esq.,  as  counsel. 

William  Hughes,  the  contestee,  apix?ared  in  pei'son,  with  Thomas 
F.  Magner,  Esq.,  as  counsel.  , 

The  evidence  has  been  printed  and  is  submitted  herewith.  It 
appears  from  the  testimony  that  the  seventh  Assembly  district  of 
Kings  county  is  made  up  of  the  entire  ninth  ward,  the  thirtieth, 
thirty-first  and  thirty-second  election  districts  of  the  seventh,  ward, 
and  the  first  fourteen  districts  of  the  eleventh  ward. 

According  to  the  ofiicial  count,  this  Assembly  district  cast  for 
Mr.  Hughes,  the  contestee,  five  thousand  five  hundred  and  ninety- 
one  votes,  and  five  thousand  five  hundred  and  four  for  the  con- 
testant, StiUman  F.  Kneeland,  thus  electing  ilr.  Hughes  by  the 
apparent  majority  of  eighty-seven.  However,  it  appears,  and  is 
not  disputed,  that  by  the  erroneous  omission  of  the  word  ''  twenty  " 
in  the  clause  "  two  hun(lre<l  and  twentv-six,"  contained  in  the  re- 
turns  of  the  second  district  of  the  eleventh  ward,  the  contestant  suf- 
fered a  loss  of  twenty  votes  which  should  be  counted  for  him.  And 
through  the  omission  of  five  votes  that  were  attached  to  the  return 
in  the  seventh  district  of  that  ward,  but  which  were  improperly 
omitted  from  that  count,  as  being  defective,  the  contestant  suf- 
fered a  further  loss  of  five  votes  in  that  district,  one  of  which,  how- 
ever, is  offset  bv  a  like  error  in  the  omission  of  a  vote  that  should 

45 
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be  counted  for  the  contest oe,  making  the  total  omission  in  this  re- 
spect four  votes  to  wliich  the  contestant  is  entitled,  or  the  aggre- 
gate of  twenty-four  votes,  which  reduces  the  apparent  majority  in 
favor  of  the  contestee  from  eighty-seven  to  sixty-three. 

It  further  appears  from  the  undisputed  testimony  that  the 
returns  as  originally  filed  in  the  police  precincts  in  that  Assembly 
district  gave  a  majority  to  the  contestant.  In  view  of  the  fact 
of  apparent  errors  on  the  face  of  the  official  returns  in  that  dis- 
trict, much  force  must  be  given  to  this  original  statement  of  the 
canvass,  in  which  no  specific  inaccuracy  has  been  shown. 

It  further  appears  and  we  do  find  and  report,  that  grave  frauds 
and  irregularities  dominated  and  controlled  several  election  dis- 
tricts in  the  ninth  and  eleventh  wards,  to  wit,  the  seventh,  thir- 
teenth and  fourteenth  districts  of  the  eleventh  ward,  and  the 
third,  fourth,  fifteenth  and  sixteenth  districts  of  the  ninth  ward. 
The  specific  acts  of  fraud  in  these  districts  are  in  part  as  follows  : 
In  the  seventh  district  of  the  eleventh  ward  eighteen  persons  took 
the  benefit  of  the  disability  clause  of  the  Election  Law.  These 
persons  nearly  all  claimed  blindness,  and  took  the  statutory  oath 
necessary  to  receive  assistance  upon  that  ground.  As  a  matter 
of  fact,  they  were  not  blind,  to  the  knowledge  of  the  inspection 
officers  at  the  time. 

In  the  thirteenth  district  of  the  eleventh  ward  seventeen  per- 
sons voted  as  blind  men,  taking  the  necessary  oath  for  that  pur- 
pose, and  with  the  possible  exception  of  one,  none  of  these  per- 
sons, to  the  knowledge  of  the  election  officers  in  the  seventh  dis- 
trict, were  blind. 

In  the  thirteenth  district  of  the  eleventh  ward  a  large  number 
of  persons  took  the  benefit  of  the  act  relating  to  disability,  but 
the  total  number  thereof  cannot  be  accurately  stated,  as  with  the 
exception  of  five  voters,  the  record  thereof  was  omitted  from  the 
poll  list.  From  memoranda  taken  at  the  time  by  the  republican 
inspectors,  we  have  the  names  of  seventeen  persons  who  have 
voted  and  the  fact  also  that  none  of  them  were  blind.     In  this 
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district  the  statutory  oath  was  not  given  to  the  persons  claiming 
the  benefit  of  the  act.  On  the  contrary  the  person  who  acted  as 
chairman  of  the  board  of  inspectors  gave  a  form  of  oath  that  was 
a  mere  mockery  of  the  law,  the  applicant  being  required  to  hold 
up  his  hand  and  assent  to  a  mere  confusion  of  unintelligible 
words.  In  this,  as  well  as  in  most  of  the  other  districts  herein- 
before referred  to  and  hereafter  to  be  referred  to,  the  claim 
of  disability  in  many  instances  was  made  at  the  suggestion,  not 
of  the  voter,  but  of  the  democratic  workers  or  election  officers. 
In  this  fourteenth  election  district  we  further  find  from  the 
testimony  that  one  Justice  Haggerty,  a  police  justice,  residing 
in  that  district,  while  actiag  as  a  democratic  watcher,  continu- 
ously throughout  the  day  forced  his  way  into  the  booths  while 
the  persons  who  had  not  taken  the  disability  oath  were  pre- 
paring their  ballots,  and  openly  and  in  defiance  of  law  thus 
inspected  the  votes  cast  by  the  voters  in  that  district.  This  was 
done  against  the  protest  of  the  Eepublican  inspectors  and  with 
the  apparent  consent  and  connivance  of  the  democratic  chairman 
of  the  board.  It  further  appears  that  this  same  police  justice  in 
several  cases  where  the  voter  claimed  that  he  could  not  read  nor 
write,  suggested  to  him  that  he  could  not  see,  and,  after  the  voter 
took  the  form  of  oath  hereinbefore  specified,  went  with  him  into 
the  booth.  It  also  appears  that  in  the  canvass  of  votes  in  this 
district  seven  were  thrown  out  as  defective,  but  the  said  votes 
were  not  attached  to  the  official  return  from  the  said  district,  nor 
was  there  any  evidence  preserved  of  the  facts  which  constituted 
the  alleged  defect,  although  the  pages  in  which  these  votes  should 
be  placed  in  the  returns  were  signed  by  two  or  more  of  the 
inspection  officers,  the  place  above  the  signature  being  absolutely 
blank.  We  find  that  it  would  be  impossible  to  state  and  com- 
pute the  exact  number  of  votes  that  were  cast  in  this  district  in 
defiance  of  the  provisions  of  the  statute,  and  that  the  frauds 
committed  therein  are  of  such  a  character  as,  in  our  opinion, 
requires  that  the  entire  vote  of  the  district  should  be  thrown 
out. 
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In  the  third  district  of  the  ninth  ward  two  hundred  and  thi«|f- 
three  votes  were  east,  of  which  twenty- three,  or  about  one-tenth, 
took  the  benefit  of  the  disability  clause  in  the  election  laws. 
Kearly  all  of  these  persons  claimed  blindness  or  defective  eye- 
sight, and  none  of  them  were,  in  fact,  blind. 

In  the  fourth  district  of  the  ninth  ward  the  number  s[)ecified 
in  the  poll  list  as  having  been  assisted  on  account  of  defective 
eyesight  or  blindness  is  thirteen,  but  it  appears  from  the  testi- 
mony that  not  all  of  those  who  took  the  benefit  of  the  act  had 
their  names  registered  in  the  poll  list  as  having  taken  the  same, 
and  that  in  fact  from  fiftcn^n  to  twentv-five  were  so  astdsted. 
None  of  th(»se  persons  were  required  to  state  in  the  oath,  that 
they  were  blind.  All  that  the  democratic  chairman  of  the  board 
of  inspectors  stated  in  the  oath  given  was  that  their  eyesight  was 
affected;  there  appears  to  have  been  an  intentional  evasion  of  the 
statute  in  this  respect. 

In  addition  thereto  a  democratic  worker  in  this  district  en- 
tered the  booths  without  regard  to  the  taking  of  any  oaths  of 
the  voters,  and  entirely  disregarding  the  requirements  of  secrecy. 
This  was  done  during  the  entire  day,  and  it  is  impossible  to  state 
how  many  votevS  should  be  cast  out  as  having  been  fraudulently 
inspected  by  third  parties  in  that  district.  It  appears  further 
that  electioneering  was  carrier  on  within  the  polling  place  con- 
tinuously; that  pasters  were  given  inside  the  polling  place  by 
the  democratic  captain  of  the  district  to  voters  during  the  entire 
day,  notwithstanding  protest  on  the  part  of  republicans.  We 
find  further  that  in  this  district  persons  were  registered  and  voted 
from  houses  where  they  did  not  reside  that  one  person  vot^ 
twice  in  the  same  district,  on  one  name,  once  in  the  forenoon 
and  once  in  the  afternoon;  that  two  other  persons  voted  in  the 
name  of  third  parties  in  the  morning  and  the  original  parties 
appeared  in  the  afternoon  and  voted  the  same  name  over  again. 
There  seems  to  have  been  an  utter  and  entire  disregard  of  the 
requirements  of  the  statute  in  this  district,  and  we  find  and  state 
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onr  opinion  to  be  that  the  ends  of  justice  can  only  be  met  by 
tkrowing  out  the  entire  vote  of  the  district,  it  being  impossibU^ 
to  state  the  specific  number  of  fraudulent  votes  cast  therein. 

In  the  fifteenth  district  of  the  ninth  ward  nearly  every  re- 
quirement of  the  statute  relating  to  the  purity  and  due  observ- 
ance of  elections  was  flagrantly  and  intentionally  disregarded. 
The  democratic  headquarters  of  the  ward  was  placed^  next  door 
to  the  polling  place  with  only  a  single  lot  of  less  than  thirty  feet 
intervening.  Electioneering  was  carried  on  during  the  day,  not 
only  in  these  headquarters,  but  in  the  entire  space  from  the 
gateway  through  the  railing,  inside-  of  the  polling  place  to  the 
street,  such  space  being  filled  at  all  times  with  a  mass  of  persons 
wearing  the  badge  of  the  democratic  general  commmittee,  who 
was  felectioiKiering  and  giving  out  pasters.  The  ballots  were' not 
cast  in  the  manner  prescribed  by  law\  For  a  considerable  time 
after  the  opening  of  the  polls  the  voters  took  their  ballots  and 
went  into  the  booths  without  even  announcing  their  names,  and 
without  giving  any  statement  of  their  identity  until  after  they 
appeared  with  the  folded  ballots  ready  to  vote.  The  ballots 
were  not  given  in  the  proper  order;  instead  of  being  handed  out 
numerically,  commencing  with  the  lowest  number,  they  were 
given  in  converse  order,  commencing  with  the  highest  number. 
The  watchers  of  the  republican  party  were  not  allowed  to  pass 
inside  the  rail,  and  as  a  consequence  they  were  not  guarded  from 
attack  by  the  crowd  of  Democratic  workers.  The  republican 
wntcher  who  first  challenged  a  voter  was  knocked  down  and 
dragged  out  of  the  building  without  any  protection  from  the 
policeman  vjho  stood  by  his  side  and  who  refused  to  arrest  the 
assailant.  Repeated  demands  were  made  on  the  behalf  of  the 
republican  candidates  for  the  watchers  to  be  permitted  to  puss 
inside  of  the  rail,  but  these  demands  were  persistently  rofusc^d. 
A  large  number  of  persons  took  the  benefit  of  the  Disability  Act, 
but  it  was  impossible  to  state  how  many,  for  the  reason  that,  con- 
trary to  law,  no  mention  thereof    was  made  upon  the  poll  list 
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The  testimony  shows  that  at  least  fifteen  so  voted,  and  that  none 
of  that  number  were  blind,  although  they  claimed  the  privilege 
of  so  voting  on  that  ground.  It  further  appears  that  in  thi^^ 
district  persons  voted  in  the  names  of  absentees.  And  that,  al- 
though a  large  number  of  persons  were  challenged,  the  prelimin- 
ary oath  was  not  given  to  any  of  them,  the  only  oath  administered 
being  the  final  or  general  oath.  It  also  appears  that  after  the 
close  of  the  polls  a  large  number  of  people  were  inside  the  railing 
who  had  not  voted,  but  were  then  permitted  to  cast  their  ballot? 
under  protest.  And  that  at  the  close  of  the  polls  all  persons  ex- 
cepting election  officers  and  watchers  were  turned  out  of  the 
building  and  the  canvass  was  thereafter  made  behind  locked 
doors,  with  the  watchers  outside  of  the  jail;  this  was  also  done 
imder  protest.  We  are  of  opinion  and  do  respectfully  find  and 
report  that  it  is  impossible  to  state  the  total  number  of  votes 
fraudulently  cast  in  tliis  district;  that  the  entire  machinery  of  the 
district  and  the  conduct  of  the  election  was  corrupt  and  illegal; 
and  that  the  vote  of  the  district  should  be  thrown  out  for  actual 
fraud. 

In  the  fifteenth  district  of  the  ninth  ward  the  republican 
watchers  were  continuously  threatened  and  assaulted,  and  one 
of  them  was  driven  from  the  building  for  the  alleged  reason  that 
the  republicans  were  entitled  by  right  to  but  one  watcher.  That 
during  the  entire  day  the  police  officer  charged  with  the  sup- 
pression of  crime  and  the  enforced  observance  of  the  due  ad- 
ministration of  affairs,  himself  openly  violated  the  law  by  passing 
from  one  booth  to  another,  holding  a  lighted  candle  within  the 
booths  under  the  alleged  pretense  of  furnishing  the  voters  with 
light  in  the  preparation  of  their  ballots.  It  further  appears 
that  a  large  number  of  persons  took  the  benefit  of  the  Disability 
Act  under  the  false  claim  of  blindness;  that  such  persons  did 
not  take  the  disability  oath,  but  simply  the  general  oath  specified 
in  section  111  of  the  Election  Law.  That  in  this  and  another 
district  a  gang  of  Italian  voters  registered  and  voted  who  did 
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not  reside  in  either  of  the  districts^  and  who  had  previously  regisr 
tered  and  voted  in  the  twenty-second  ward.  "We  are  of  opinion 
and  do  find  that  every  vote  cast,  which  is  not  a  secret  ballot, 
unless  the  voter  was  either  absolutely  disabled  or  totally  blind, 
is  a  fraudulent  vote  and  should  not  be  counted  for  either  party; 
that  the  extent  to  which  such  votes  were  cast  in  this  district  can- 
not be  computed,  and  that  the  entire  vote  of  the  district  should 
be  thrown  out. 

We  do  further,  on  due  consideration,  find  and  state  that  the 
voters  who  fraudulently  cast  their  votes  as  blind  persons,  as 
hereinbefore  specified  in  the  seven  districts  named  were  assisted, 
aided  and  abetted  by  the  officers  and  V7orkers  of  the  Democratic 
party,  and  that  all  such  votes  are  fraudulent  and  should  be  deducted 
from  the  votes  cast  for  that  party,  including  the  contestee  herein. 

Your  committee  further  find  and  state  that  in  their  opinion  a 
conspiracy  was  entered  into  before  the  election  by  the  Democratic 
leaders  in  the  ninth  and  eleventh  wards,  included  in  the  seventh 
Assembly  district.  That  a  part  of  this  conspiracy  consisted  in 
false  registration;  in  the  procuring  of  assistance  in  the  preparation 
of  ballots  fur  the  voters  for  the*  purpose  of  ascertaining  that  the 
vote  was  cast  for  the  Democratic  ticket;  in  the  repeating  of  vote 
by  the  same  voter,  and  in  securing  persons  to  vote  in  the  name  of 
absentees.  .Vs  proof  of  this  general  scheme  we  submit  the  follow- 
ing facts: 

In  the  niuth  ward,  under  the  directions  of  the  ward  leader, 
nearly  all  of  the  colored  voters,  some  eighty  in  number,  were 
banded  together  under  an  arrangement  that  they  should  vote  for 
the  Democratic  ticket  and  be  paid  for  their  votes.  That  under 
this  arrangement  several  of  the  persons  voted  in  the  name  of  third 
parties;  several  of  them  repeated  their  own  votes,  and  all  of  them 
who  so  toted  received  for  each  vote  cast  a  ticket  or  check  with  in- 
structions to  appear  at  the  Democratic  headquarters  after  the  polls 
had  closed  and  receive  their  compensation;  that  they  did  so  appear 
and  receive  from  one  of  the  Democratic  leaders  in  the  private  room 
of  such  headquarters,  in  return  for  each  check  so  presented,  an 
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enrelapo  containing  three  dollars  in  currency,  which  was  the  pum 
agreed  upon  to  be  paid  for  their  vote. 

Again  we  find  and  state  that  the  registration  in  the  strongest 
Democratic  districts  of  the  ninth  ward  was  increased  largely  over 
the  vote  for  the  presidential  year  of  1897.  Specific  instances  of 
this  increase  we  find  to  have  been  the  result  o£  colonization  from 
other  districts,  and  we  believe  and  find  that  this  increase  was,  to  a 
large  extent,  fraudulent. 

We  further  find  and  state  that  the  contestant^  Stillman  F.  Knee- 
land,  received  the  largest  number  of  votes  legally  cast,  and  is  en- 
titled to  his  seat;  that  the  contestee,  William  Hughes,  is  not  en- 
titled thereto. 

And  that  the  ofiicial  count  of  the  said  Assemblv  district  should 
be  changed  and  stated  as  follows,  to  wit: 

The  official  count  gives  Hughes 5,51)1 

There  should  be  added  for  a  vote  in  his  favor  counted  as  de- 
fective    1 


Inhere  should  be  deducted  his  entire  vote  in  the  fourteenth 

district,  eleventh  ward .• 207 

Also,  in  fourth  district,  ninth  ward 208 

Also,  in  fifteenth  district,  ninth  ward 310 

Also,  in  sixteenth  distinct,  ninth  ward 202 

Also,  at  least  12  votes  each  in  the  seventh  and  thir- 
tecntli  districts,  eleventh  ward,  and  the  third  dis- 
trict, ninth  ward ,     36 

969 

4,62;5 

Kneehmd's  official  vote  was 5,504 

Tn  this  slKfuld  be  added  20  votes  omitted  bv  mistake  in  the 
second  district  of  eleventh  ward  and  5  voted  erroneously, 
counted  as  defective 25 

5,520 


« 
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And  there  should  he  deducted  the  Tote  cast  for  hiui  in  the  fal- 
lowing districts: 

Fourteenth  district,  eleventh  ward 72 

Fourth  district,  ninth  ward .' 62 

Fifteenth  district,  ninth  ward 124 

Sixteenth  district,  ninth  ward tS9 

297 

5,232 
Deduct  Hughes'  vote 4,623 


Txiaving  as  Kneeland's  majority 609 


■ 


We  do  herein'  recommend  the  adoption  of  the  following  resolu- 
tion : 

Rcsolrvd,  That  Stillman  F.  Kneeland  was  at  the  last  general 
election  elected  to  the  office  of  member  of  Assembly  for  the  seventh 
Assembly  district  of  the  county  of  Kings,  which  seat  is  now  held 
by  William  Hughes,  and  that  the  said  Stillman  F  Kneeland  be 
and  he  is  hereby  awarded  the  same. 

All  of  which  is  respectfully  submitted. 

(JEO.  S.  IIORTON. 
EUGENE  F.  VAOHERON. 
PHILIP  KECK. 
WESLEY  GOULD. 

« 

J.  F.  TERRY. 

eJAMES  R.  SHPHTFIELD. 

Dated,  i¥arc/t  26,  1894. 

Minority   Report. 

To  the  Honorable,  the  Assembly  of  the  State  of  New  York: 

The  undersigned  members  of  the  committee  on  privileges  and 
elections,  after  having  heard  the  counsel  for  the  respective  parties 
in  the  above  entitled  matter,  and  upon  examination  of  the  proofs 
offered  in  behalf  of  each  party  and  of  the  law  applicable  thereto, 
respectfully  find  and  report  as  follows: 
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That,  according  to  the  official  count,  Mr.  Hughes,  the  sitting 
member,  received  five  thousand  five  hundred  and  ninety-one  votes 
and  Mr.  Kneeland,  the  contestant,  five  thousand  five  hundred  and 
four  votes,  which  gives  Mr.  Hughes  a  majority  of  ninety-seven 
votes.  That  each  of  the  official  returns  was  signed  by  two  mem- 
bers of  the  Republican  party  and  two  members  of  the  Democratic 
party,  who  acted  as  canvassers  and  canvassed  the  total  vote.  That 
the  canvass  was  made  in  the  presence  of  one  Republican  watcher 
and  one  Democratic  watcher  in  each  election  district,  and  the  can- 
vassers were  assisted  by  an  equal  number  of  Republican  poll  clerks 
and  Democratic  poll  clerks.  That  the  polling  places  were  selected. 
one-haK  by  representatives  of  the  Republican  party  in  the  city  of 
Brooklyn  and  one-half  by  representatives  of  the  Democratic  party, 
and  all  the  election  officials  were  equally  divided  between  both 
parties.  That  there  were  three  sets  of  returns  made,  signed  by  all 
the  canvassers,  one  of  which  reports  was  filed  in  the  police  departr 
ment,  one  in  the  board  of  elections  and  the  other  with  the  county 
clerk  of  the  county.  That  on  thei  face  of  all  the  returns  a  clear 
majority  was  given  for  Mr.  Hughes  of  sixty-seven  votes.  That 
according  to  the  return  filed  with  the  county  clerk,  Mr.  Hughes 
received  twenty  votes  more  than  appeared  on  the  face  of  either  of 
the  other  two  returns.  That  afterwards  it  was  discovered  that, 
according  to  this  report,  Mr.  Hugh^  was  credited  with  having  re- 
ceived twenty  votes  more  than  he  actually  did  receive,  and  a  state- 
ment to  such  effect  was  made  by  Mr.  Hughes'  counsel  before  the 
committee,  and  said  report  was  corrected  accordingly.  That  this 
allowance  in  favor  of  the  contestant,  together  with  four  additional 
ballots,  returned  as  defective,  gives  Mr.  Hughes  a  clear  majority  of 
legal  votes  cast  to  the  number  of  sixty-three,  by  which  majority 
Mr.  Tlnghes  legally  claims  to  have  been  elected,  and  by  reason  of 
such  entitled  to  hold  his  seat  in  this  bodv. 

4/ 

> 

Your  committee  further  reports  that  there  is  no  proof  whatso- 
ever, nor  was  anv  testimonv  offered,  that  the  official  returns  of  the 
police  department  exer  showed  that  the  petitioner  received  five  thou- 
sand four  hundred  and  ten  votes,  and  the  contestee  five  thousand 
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three  hundred  and  forty-two  votes,  as  alleged  in  the  fourth  allega- 
tion of  said  petition. 

Tour  committee  further  reports  that  some  testimony  was  offered 
hy  the  contestant  as  to  what  he  had  read  in  the  public  press  of  the 
cities  of  Brooklyn  and  New  York,  as  to  his  being  elected  to  the 
seat  now  held  by  the  contestee,  by  sixty-seven  votes,  but  your  com- 
mittee, with  all  due  regard  to  the  impression  which  such  reading 
made  upon  the  mind  of  the  contestant,  and  the  feeling  created 
thereby,  and  also  having  due  regard  to  the  disappointment  which 
such  erroneous  notices  must  have  caused  the  contestant,  cannot  see 
their  way  clear  to  report  to  this  body  that  by  reason  of  such  notices, 
the  contestant  has  been  elected  a  member  of  this  House,  in  view 
of  the  fact  that  the  official  returns  heretofore  mentioned  show  the 
contestee  to  have  a  majority  of  sixty-seven  votes  over  the  contest- 
ant; and  on  the  further  ground  that  the  election  law  of  the  State  of 
Xew  York  makes  no  provision  for  the  election  of  a  man  who  did 
not  receive  the  greatest  number  of  votes,  even  though  the  public 
press  should  publish  a  statement  to  the  contrary.  And  your  com- 
mittee will  further  report  in  this  connection,  that  it  is  within  the 
memory  of  one  of  its  members  that  similar  notices  appeared  in  cer- 
tain New  York  newspaper  in  reference  to  his  election,  and  when 
the  count  was  completed  and  made  official  thereafter,  the  said  news- 
papers not  only  corrected  their  statement  in  that  regard,  but  also 
the  opponent  of  the  member  in  question  conceded  his  defeat  and 
made  no  attempt  to  obtain  a  seat  to  which  he  was  not  entitled  even 
though  his  political  party  were  in  power,  and  thus  demonstrate*! 
the  fact  that  although  newspapers  should  at  timc^  inadvertently 
make  a  statement  which  they  afterwards  connected  as  in  this  case, 
that  he,  imUko  this  contestant,  would  uphold  the  legal  and  ecjuita- 
ble  principle  applicable  to  all  elections  in  this  great  commonwealth, 
"  that  the  man  receiving  the  greatest  number  of  legal  votes  shall  be 
regarded  as  the  legal  representative  of  the  people." 

Your  committee  further  finds  that  the  county  board  of  can- 
vassers  of  Kings  county  did  make  correction  in  the  returns  made  by 
the  election  district  canvassers,  but  that  such  corrections  so  made 
by  said  county  board  of  canvassers  were  made  according  to  law 
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and  justice,  and  when  so  made  the  returns  represented  and  showed 
the  exact  number  of  legal  votes  cast  for  the  respective  candidates, 
including  the  contestant  and  contestee  for  the  office  of  member  of 
Assembly  in  the  seventh  district  of  Kings  county,  no  change  hav- 
ing been  made  in  the  number  of  votes  cast,  but  simply  certain 
inaccuracies  corrected  in  the  manner  in  which  said  votes,  and  the 
<*ount  thereof,  were  set  forth  in  said  returns. 

Your  committee  further  reports  that  so  far  as  the  testimony  and 
j)roof  offered  in  respect  to  the  facts  set  forth  in  the  seventh  allega- 
tion of  contestant's  petition,  the  same  is  absolutely  untrue,  for  the 
reason  that  such  testimony  and  proof  show  that  the  workers,  in- 
spectors, poll  clerks,  ballot  clerks,  watchers  and  challengers  of 
both  parties  were  alike  treated  with  all  due  consideration,  and  were 
not  threatened,  or  assaulted,  or  in  any  manner  prevented  from  per- 
forming their  respective  duties,  and  protecting  the  rights  and  in- 
terests of  their  respective  parties  and  candidates,  and  in  proof  of 
!«uch  facts  refer  to  the  testimony  of  the  various  officials  sworn  on 
the  investigation. 

Your  committee  further  reports  that  the  facts  set  forth  in  the 
eighth  allegation  of  contestant's  petition  arc  likewise  unsupported 
by  any  evidence  or  proof,  and  are  entirely  unworthy  of  belief,  and 
in  support  of  this  assertion  not  only  refer  to  the  testimony  gen- 
irally,  but  also  would  caU  the  attention  of  this  body  specifically  to 
The  fact  that  in  the  districts  in  which  it  was  sought  to  prove  such 
facts  the  official  count  shows  cm  its  face  that  the  contestant  ran 
ahead  of  the  rest  of  liis  ticket  in  the  number  of  votes  received, 
while  on  the  other  hand,  in  the  other  districts  in  which  no  claim  of 
fraud  or  intimidation  was  made,  the  said  contestant  ran  behind  and 
received  a  less  number  of  votes  tlian  other  members  of  liis  party 
wlio  were  candidates  for  office  on  the  same  politic^il  ticket. 

Your  committee  further  reports  that  no  testimony  or  proof  was 
offered  in  support  of  the  facts  set  forth  in  the  ninth  allegation  of 
the  petition  which  could,  by  any  possibility  of  construction,  lead 
anv  fair-minded  man  to  believe  that  the  facts  therein  stated  were 
true,  but  on  the  contrary,  it  appears  that  while  some  testimony  was 
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offered  by  persons,  whose  testimony,  to  say  the  least,  should  Ix^ 
viewed  with  suspicion  and  be  entitled  to  little  if  any  credence, 
show  slight  irregularities  in  the  method  of  procedure,  and  the  ad- 
ministration of  the  various  oaths;  still,  if  time,  it  conclusively  aj>- 
pears  that  such  irregularities  were  participated  in  by  the  represen- 
tatives of  both  political  parties,  namely,  the  republican  and  demo- 
cratic parties,  and  that  the  same  were  committed,  if  committed  at 
all,  not  with  any  design  or  intent  to  deprive  the  contestant  of  any 
of  his  legal  rights  or  to  violate  the  Election  Law  in  any  particular, 
biit  were,  as  the  testimony  showed,  committed  in  ignorance  of  law 
and  did  not  in  any  manner  aflFect  the  result. 

ITiat  in  respect  to  the  tenth  allegation  of  the  |X?tition,  the  same 
is  absolutely  void  of  all  evidence  or  proof  tending  to  support  the 
same,  and  for  that  reason  your  committee  finds  against  the  contest- 
ant; and  for  the  same  reasons  which  clearly  appear  from  the  testi- 
mony, your  committee  finds  the  facts  stated  in  the  eleventh  and 
twelfth  allegations  of  said  petition  to  be  utterly  unfounded,  and 
made,  in  most  instances,  without  as  much  as  a  scintilla  of  evidence, 
legal  or  otherwise,  to  support  them. 

Wherefore,  we  respectfully  report  for  adoption  the  following 
resolution  instead  of  that  reported  by  the  majority  of  this  com- 
mittee: 

1.  Rcsolredy  That  William  Hughes  was,  on  the  7th  day  of  I^o- 
vember,  1893,  duly  elected  member  of  Assembly  for  the  seventh 
Assembly  district  of  Kings  county,  Xew  York,  having  received 
a  clear  majority  of  sixty-three  of  all  the  votes  cast  for  the  various 
candidates  for  such  office,  and  by  reason  of  such  election  that  he 
has  held  and  is  legally  and  equitably  entitled  to  hold  his  seat  in 
this  House. 

2.  Tliat  the  petition  of  Stillman  F.  Kneeland,  praying  that  he 
be  declared  entitled  to  the  peat  in  this  House  now  held  bv  the  said 

c 

William  IFuglios,  bo  denied. 

JNO.  (\  HARRIGAX. 
VICTOR  .T.  DOTVLTNG. 
Dated  Alhaxy,  N.  Y.,  April  2, 1894. 
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Mr.  Sulzer  moved  that  the  minority  report  be  substituted  for  the 
majority  report. 

IVIr.  Howe  in  the  chair. 

Debate  being  had,  Mr.  Ainsworth  moved  that  the  debate  on  the 
question  of  the  contested  seat  be  limited  to  one  speech  of  fifteen 
minutes'  duration  on  each  side. 

Mr.  Ainsworth  moved  the  previous  question. 

Mr.  Speaker  put  the  question,  "  Shall  the  main  question  be  now 
put?^'  and  it  was  determined  in  the  affirmative. 

Ayes,  62.     Noes,  60. 

Wednesday,  April  4,  1894. 

Mr.  Sulzer  offered  the  following  substitute  for  the  recommen- 
dation of  the  majority  of  the  committee  on  privileges  and  elec- 
tions : 

1.  Resolved^  That  William  Hughes  was  on  the  seventh  day  of 
November,  1893,  duly  elected  member  of  Assembly  for  the 
seventh  Assembly  district  of  Sings  county,  New  York,  having 
received  a  clear  majority  of  sixty-three  of  all  the  votes  cast  for 
the  various  candidates  for  such  office,  and  by  reason  of  such 
election  that  he  has  held  and  is  legally  and  equitably  entitled 
to  hold  his  seat  in  this  House. 

2.  That  the  petition  of  Stillman  F.  Kneeland,  praying  that  he 
be  declared  entitled  to  the  seat  in  this  House  now  held  by  the 
said  William  Hughes,  be  denied. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  said  resolution  and  it  was  determined  in  the  negative. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  the  resolution  reported  by  the  majority,  and  it  was  determined 
in  the  affirmative. 

Ayes,  73.     Noes,  62. 

Mr.  Speaker  declared  Stillman  F.  Kneeland  entitled  to  the  seat 
formerly  occupied  by  William  Hughes. 

The  oath  of  office  was  administered  by  the  Speaker  to  Stillman 
F.  Kneeland  as  member  of  Assembly  from  the  seventh  district 
of  Kings  county. 

Assembly  Journal,  117th  session,  1894. 
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Case  of  Charles  La  Haida  and  Thomas  J.  O'Donnell. 

In  Assembly,  Tuesday,  January  2,  1894. 

Mr.  Sheffield  presented  the  petition  of  Chas.  La  Maida,  contest- 
ing the  seat  now  held  by  Thomas  J.  O^Donnell  as  member  of 
Assembly  for  the  eighth  district  of  New  York  county;  which 
was  referred  to  the  conmiittee  on  privileges  and  elections. 

Thursday,  February  15,  1894. 

Mr.  J.  F.  Terry,  from  the  coinmmittee  on  privileges  and  elec- 
tions, made  the  following  report : 

In  the  matter  of  the  contested  seat  of  Thomas  J.  O'Donnell, 
of  the  eighth  Assembly  district. 

To  the  Honorable  J  the  Assembly  of  the  State  of  New  York: 

The  committee  on  privileges  and  elections  do  respectfully  re- 
port to  the  Assembly  in  the  matter  of  the  contest  in  relation 
to  the  seat  of  Thomas  J.  O'Donnell,  of  the  eighth  Assembly  dis- 
trict, as  follows : 

That  on  the  8th  day  of  January,  1894,  at  the  city  of  New 
York  testimony  was  duly  taken  and  proceedings  duly  had  before 
said  committee  upon  notice  duly  given  to  Thomas  J.  O'Donnell, 
Esq.,  and  to  Charles  La  Maida,  the  contestant,  and  both  of  the 
parties  to  the  contest  together  with  their  respective  counsel, 
appeared  before  your  committee  on  said  date,  Mr.  O'Donnell 
being  represented  by  Hon.  Wauhope  Lynn,  and  Mr.  La  Maida  by 
Mr.  Lucas  L.  Van  Allen. 

It  appeared  that  the  facts  in  this  matter  were  undisputed  and 
were  as  follows: 

That  at  the  time  of  the  election  of  Mr.  O'Donnell  to  the 
office  of  member  of  Assembly,  he  was  employed  by  the  sheriff 
of  the  city  and  county  of  Xew  York  as  a  special  deputy  sheriff, 
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whose  duties  were  to  act  as  peace  officer,  and  to  convey  pris- 
oners back  and  forth  to  Sing  Sing  State  Prison  and  Blackweirs 
Island,  at  a  salary  of  $1,500  per  annum,  which  salary  he  had 
received  up  to  the  31st  day  of  December,  1893. 

It  was  claimed  by  the  contestant  that  under  article  3,  section 
8  of  the  State  Constitution,  which  provides  that  "  No  person 
shall  be  eligible  to  the  Legislature  who  at  the  time  of  his  election 
is,  or  within  one  hundred  days  previous  thereto,  had  been  an 
officer  under  any  city  government." 

Two  questions  were  therefore  presented  for  decision  by  your 
committee. 

First.  Was  Mr.  O'Donnell  an  officer? 

Second.  Was  he  an  officer  under  any  city  government  at  the 
time  of  his  election,  or  within  one  hundred  days  prior  thereto? 

In  our  opinion  both  of  these  questions  must  be  answered  in 
the  negative. 

Sheriffs  are  elected  under  article  10  of  the  State  Constitution 
and  are  authorized  by  one  Revised  Statute  379,  section  73,  to 
"  appoint  such  and  so  many  deputies  as  they  may  think  proper, 
and  persons  may  also  be  deputized  by  any  sheriff  by  an  instrument 
in  writing  to  do  particular  acts." 

It  is  provided  by  section  74  of  the  same  chapter  of  the  Re- 
vised Statutes,  that  the  appointment  of  a  deputy  sheriff  should 
be  in  writing  under  the  hand  and  seal  of  the  sheriff,  and  the 
deputy  should  take  the  oath  of  office  prescribed  in  the  Consti- 
tioTi,  "  but  this  section  shall  not  extend  to  any  person  who  may 
be  deputized  by  any  sheriff  to  do  a  particular  act  only." 

As  to  the  city  and  coimty  of  New  York,  chapter  523  of  the 
Laws  of  1890,  Ijniits  the  number  of  deputies  to  be  appointed  by 
the  sheriff  to  twelve  at  a  salary  of  $2,500;  also,  it  authorizes  tho 
appointment  of  an  assistant  to  each  deputy  at  a  salary  of  $1,000 
per  annum. 

i^o  provision  is  made  for  the  appointment  of  a  special  deputy 
sheriff,  but  it  is  provided  in  section  two  of  the  act  "  that  the  num- 
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"ber  of  duties  of  all  the  clerks  a7id  other  employees  to  assist  in  the 
office  of  the  sheriff  of  the  city  and  county  of  New  York  who 
are  to  be  compensated  out  of  the  treasury  of  the  city  of  New 
York,  shall  be  such  as  he  shall  designate  and  approve,  subject 
to  the  revision  of  the  board  of  estimate  and  apportionment  in 
said  city  as  to  number,  classification  and  compensation  of  such 
clerks  and  assistants." 

Mr.  O'Donnell  being  clearly  neither  a  deputy  sheriff  nor  an 
assistant,  if  he  was  legally  employed  in  the  sheriff's  office' must 
have  been  one  of  the  "  clerks  and  other  employees  "  mentioned 
in  the  act. 

It  certainly  cannot  be  said  under  the  decisions  of  the  courts 
which  on  this  question  are  uniform,  that  a  person  so  subordinate 
in  position  and  fulfilling  duties  of  such  a  character  can  be  called 
an  "  officer." 

Mr.  O'Donnell  did  not  hold  his  appointment  from  the  city, 
but  from  the  sheriff;  his  duty  did  not  relate  to  the  welfare  and 
interest  of  the  city,  but  of  that  of  the  people  of  the  entire  State 
in  the  enforcement  of  the  mandates  of  the  law.  He  took  no 
oath  of  office  as  do  the  sheriff  and  the  deputies,  nor  did  he  file 
any  bond,  nor  was  there  any  fixed  duration  of  his  appointment; 
he  could  be  removed  by  the  sheriff  at  will,  nor  would  such  re- 
moval cause  any  vacancy. 

It  was  said  in  a  case  cited  to  us  by  counsel,  Collins  v.  The 
Mayor,  3  Hun,  680,  by  the  Supreme  Court  at  General  Term,  in 
discussing  the  office  of  assistant  clerk  to  the  board  of  aldermen, 
probably  the  true  test  to  distinguish  officers  from  simple  servants  or 
employees  is  in  the  obligation  to  tal'e  the  oath  prescribed  by  law, 
the  number  of  deputies  was  not  prescribed  by  law,  it  might  be 
more  or  less  according  to  the  exigencies  of  business  and  to  be 
regulated  by  ordinances  of  the  common  council,  which  must  be 
presumed  to  be  passed  with  a  view  to  such  exigencies." 

Another  case  may  be  also  cited,  Olmstead  v.  The  Mayor,  42 
Super.  481,  where  the  General  Term  of  the  Superior  Court  of 
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the  city  of  Xew  York  held  that  even  a  landscape  gardener  em- 
ployed in  the  department  of  public  parks  in  the  city  of  New  York 
was  not  an  officer. 

Many  other  cases  might  be  cited,  but  we  apprehend  this  ques- 
tion is  sufficiently  clear  to  render  such  citation  unnecessary. 

The  second  question  to  be  considered  in  this  matter  is,  even  if 
it  might  be  said  that  Mr.  O'Dounell  was  an  officer,  whether 
lie  was  such  an  officer  under  "  anv  citv  government  "  so  as  to 
bring  him  within  the  prohibition  of  the  (Constitution. 

On  this  question,  too,  the  authorities  are  uniform,  and  on 
examination  of  the  charter  of  the  city  of  Xew  York,  that  is,  the 
Consolidation  Act  as  passed  in  1882,  shows  there  are  grouped 
in  one  chapter  (21)  under  the  head  of  "  county  officers "  a 
sheriff,  a  county  clerk,  a  register  and  the  coroners,  all  officers 
who  have  nothing  to  do  with  the  government  of  the  city. 

It  has  alwavs  been  said  that  the  office  of  sheriflF  is  a  constitu- 
tional  office,  and  it  is  very  evident  that  it  has  jio  relation  what- 
ever to  the  city  government  so  far  as  its  duties  and  official  obliga- 
tions are  concerned. 

City  officers,  as  has  been  said  bv  the  Court  of  Appeals  in  Wet- 
more  v.  The  Mayor,  67  X.  Y.  21,  are  "such  a.s  arc  connected  with 
the  political  organization  of  the  city  govcrnmejit/' 

If  a  person  is  not  conuected  with  the  political  organization  of 
the  city  government,  the  mere  fact  that  his  salary  is  paid  by  the 
city  does  not  make  him  an  officer  thereof. 

This  has  been  held  in  numerous  cases  by  the  courts,  as,  for 
instance,  in  the  well-known  case.  Fellows  v.  The  ifayor,  8  Ilun, 
484,  which  was  an  action  brought  by  Col.  John  R.  Fellows,  at 
that  time  an  assistant  district-attorney,  for  salary,  and  the  Su- 
preme Court,  General  Term,  held  most  emphatically  that  the 
mere  fact  that  Col.  Fellows  was  paid  his  salary  by  the  city  and 
county  did  not  make  him  a  city  officer,  but  that  he  was,  on  the 
contrary,  a  State  officer. 

This  has  also  been  held  in  5rcl>onald  v.  The  Mavor,  of  which 
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a  brief  abstract  is  given  in  the  nineteenth  weekly  digest,  513, 
and  which  was  affirmed  by  the  Court  of  Appeals  in  102  N.  Y. 
728.  This  ca3e  was  in  relation  to  an  assistant  clerk  of  the  city 
conrt- 

The  court  held  again  (as  appears  from  its  manuscript  opinion), 
that  the  fact  that  he  was  paid  a  salary  by  the  city  did  not  made 
him  a  city  officer,  he  being  employed  in  a  court  which  was  local, 
it  is  true,  but  which  was  part  of  the  judicial  system  of  the  State. 
And  the  same  ruling  was  made  in  regard  to  the  same  office  some 
years  later  by  Judge  Barrett  on  May  24,  1889,  in  McDonald 
y.  The  Mayor,  at  Circuit  of  the  Supreme  Court,  and  his  opinipn 
takes  the  ground  already  stated. 

And  the  same  has  been  held  in  regard  to  an  interpreter  of  a 
district  court  in  the  city  of  ^Jfew  Y'^ork  (Goettiiian  v.  The  Mayor, 
6  Hun,  132),  and  as  to  an  assistant  clerk  in  the  same  court  (Peo- 
ple ex  rel.  Gildirist  v.  Murray,  73  X.  Y.  535.) 

An  examination  of  these  and  other  cases  by  your  committee, 
shows  that  the  true  test  by  which  the  nature  of  the  office  is  to 
be  ascertained,  is  not  the  source  of  payment  of  the  salary,  but 
the  nature  of  the  duties  imposed  upon  the  officer,  and  an  examin- 
ation of  the  present  case  shows  that  Mr.  O'Donnell  had  abso- 
lutely no  duties  toward  the  city  of  New  York,  that  he  was 
employed  by  and  rendered  service  exclusively  to  one  person,  the 
sheriff,  who  is  a  State  officer  under  the  Constitution. 

For  these  reasons  your  committee  do  respectfully  report  that 
in  their  opinion  the  objection  to  the  eligibility  of  Mr.  O'Donnell 
is  not  well  taken,  and  that  he  was, and  is  entitled  to  his  seat  as 
member  of  the  Assembly. 

It  may,  perhaps,  be  well  to  say  that  some  question  was  raised 
before  this  committee  by  Mr.  O'Donnell's  counsel  as  to  whether 
Mr.  La  Maida  was  himself  eligible  to  the  office  of  member  of 
Assembly,  but  that  in  view  of  the  conclusion  reached  by  your 
committee,  this  question  was  not  considered  by  them  in  arriving 
at  their  determination. 
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Therefore  your  committee  reports  the  following  resolution 
and  recommends  its  adoption  by  your  honorable  body : 

Resolved,  That  the  Honorable  Thomas  J.  O'Donnell,  the  sit- 
ting member  of  Assembly  for  the  eighth  Assembly  district  of  the 
city  and  county  of  New  York,  in  the  Assembly  of  this  State  for 
the  year  1894,  is  entitled  to  his  seat  therein  as  such  member  of 
Assembly. 

All  of  which  is  respectfully  submitted. 

Dated  February  16,  1894. 

GEO.  S.  HOKTON, 

EUGENE  F.  VACHERON, 

^  J.  F.  TEERY, 

HENRY  McNAMEE, 

VICTOR  J.  DOWUNG, 

JNO.  C.  HARRIGAN, 

Committee. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  said  report,  and  it  was  determined  in  the  affirmative,  a  major- 
ity of  all  the  members  elected  to  the  Assembly  voting  in  favor 
thereof. 

Ayes,  119.      Noes,  00. 

Assembly  Journal,  ll7th  session,  1894. 


Case  of  Bobert  HilMr  and  Patrick  F.  Trainor. 

In  Assembly,  J<muary  2,  1894. 

Mr.  Lawson  presented  the  petition  of  Robert  Miller,  contesting 
the  seat  held  by  Patrick  F.  Trainor  as  member  of  Assembly  for  the 
seventeenth  district  of  New  York  county;  Vhich  was  referred  to  the 
committee  on  privileges  and  elections. 
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•  Tuesday,  February  6,  1894. 

Mr.  Horton  offered  the  following: 

In  the  matter  of  the  contest  of  Eobert  Miller,  for  the  seat  in  the 
Assembly  of  the  State  of  New  York,  to  which  the  Hon.  Patrick  F. 
Trainer  was  elected,  and  now  occupies,  as  member  of  Assembly  for 
the  seventeenth  district  in  the  city  of  and  county  of  New  York: 

To  the  Honorable,  the  Legislature  of  the  State  of  New  York: 

Your  committee  on  privileges  and  elections,  to  whom  was  re- 
ferred the  above-entitled  matter,  respectfully  reports : 

That  Robert  Miller,  the  contestant  herein,  appeared  in  person 
before  your  committee  and  stated  that  he  had  abandoned  the  con- 
test in  said  matter  mentioned;  and 

That  said  contestant  thereupon  declined  to  offer  any  evidence  in 
relation  to  such  contest; 

Therefore,  your  committee  reports  the  following  resolution,  and 
recommends  its  adoption  by  your  honorable  body : 

Resolved,  That  the  Hon.  Patrick  F.  Trainer,  the  sitting  mem- 
ber of  Assembly  for  the  seventeenth  Assembly  district  of  the  city 
and  county  of  New  York,  in  the  Assembly  of  said  State  for  the 
year  1894,  is  entitled  to  his  seat  therein  as  such  member  of  Assem- 
bly. 

All  of  which  is  respectfully  submitted. 


Dated  February  6,  1894. 


GEORGE  S.  HORTON. 
JAMES  R.  SHEFFIELD. 
J.  F.  TERRY. 
EUGENE  F.  VAOHERON. 
HENRY  McNAMEE. 
PHILIP  KECK. 
JOHN  C.  HARRIGAN. 
VICTOR  J.  DOWLING. 

Committee. 
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Mr.  Speaker  put  the  question  wliether  the  House  would  agree  to 
said  report  and  it  was  determined  in  the  affirmative. 
Ayes,  90.     Xoes,  00. 

Assembly  Journal,  117th  session,  1894. 


Case  of  Jules  O'Brien  and  Cornelius  Coughlin. 

Wednesday,  January  17,  1894. 

Mr.  Wittet  presented  the  petition  of  Jules  O'Brien,  ewitest- 
ing  the  seat  now  held  by  Cornelius  Coughlin;  which  was  referred 
to  the  comniittee  on  privileges  and  elections. 

Monday,  April  9,  1894. 

Mr.  Horton,  from  the  committee  on  privileges  and  elections,  pre- 
sented the  following  report : 

To  the  Assembly  of  the  State  of  New  Yorlc: 

The  committee  on  privileges  and  elections,  to  which  w^as  referred 
the  petition  of  Jules  O'Brien,  of  the  first  district  of  Erie  county, 
State  of  Xew  York,  claiming  that  he  was  the  duly  elected  member 
of  Assembly  from  that  district  at  the  last  general  election  held  on 
the  7th  day  of  Jfovember,  1893,  and  that  he  is  entitled  to  the  seat 
in  this  body  now  held  by  Cornelius  Coughlin,  respectfully  report: 

That  the  committee  appointed  to  hear  the  parties  and  take  the 
testimony,  held  their  sittings  in  the  city  of  Buffalo,  county  of  Erie, 
at  different  times,  according  to  the  convenience  of  parties  and  wit- 
nesses; that  both  contestant  and  contestee  appeared  before  the  com- 
mittee, and  were  also  represented  by  counsel,  and  were  present  at 
the  several  sittings  of  the  committee;  that  the  parties  to  the  pro- 
ceedings were  duly  heard,  and  the  witnesses  were  sworn  and  exam- 
ined, the  evidence  of  which  is  submitted  herewith. 

And  we  do  further  re^wrt  that  grave  violations  of  the  Election 
Law  occuiTcd  in  the  fourth  dit^trict  of  the  first  wardj  and  the  fiftli 
district  of  the  nineteenth  ward  of  the  city  of  Buffalo,  such  as  would 
warrant  your  committee  in  rejecting  the  entire  vote  of  each  of  such. 
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districts;  that  other  violations  of  the  Election  Law  occui'red  in  the 
third  district  of  the  first  ward,  and  the  third  district  of  the  nine- 
teenth ward,  which  would  also  warrant  your  committee  in  reject- 
ing the  entire  vote  of  each  of  such  districts. 

In  the  third  district  of  the  third  ward  the  evidence  discloses 
a  most  lamentable  state  of  affairs.  Witnesses  absolutely  reliable 
and  of  representative  character  testified  without  contradiction  to  the 
following  effect:  Three  deputy  sheriffs  were  stationed  in  front 
of  the  ballot  table  mth  democratic  paster  ballots  in  their  posses- 
sion and  would  solicit  voters  to  take  their  paster  ballots  and  vote 
them.  John  Sheehan,  the  democratic  candidate  for  alderman  of 
the  ward,  was  inside  of  the  polling  place  and  in  the  immediate 
vicinity  of  the  ballot  clerks  distributing  paster  ballbtH  to  the  voters 
as  they  came  in.  The  deputy  sheriffs,  or  one  of  them  at  least, 
would  time  with  a  watch  the  voters  who  were  in  the  compartments, 
and  in  many  instances  ejected  them  therefrom  when  five  minutes 
only  had  elapsed,  while  in  other  cases  voters  were  allowed  to  remain 
in  the  compartments  sometimes  as  long  as  fifteen  minutes,  thus 
showing  evident  discrimination,  while  those  who  were  ejected  at 
the  end  of  five  minutes  were  refused  a  new  set  of  ballots  and  so  far 
as  the  evidence  discloses  those  still  in  their  possession  were  not  de- 
stroyed. Men  were  permitted  inside  of  the  compartments  to  fold 
ballots  for  voters  who  were  not  required  to  take  the  disability  oath. 
In  some  instances  the  men  who  were  folding  the  ballots,  or  supposed 
to  be,  would  remain  in  there  while  more  than  one  voter  was  ad- 
JTLsting  his  tickets.  Electioneering  was  going  on  in  and  about  the 
polling  place  all  day  long.  One  of  the  ballot  clerks  in  handing 
the  ballots  to  many  of  the  persons  applying  therefor  would  turn  to 
the  democratic  ticket,  'which  was  the  last  bunch  on  the  table,  and 
tell  them,  "This  is  the  democratic  ticket.  Vote  this  all  right." 
In  several  instances,  at  least,  he  folded  the  original  ballots  in  explain- 
ing how  to  fold  ballots  and  then  he  would  straighten  them  again, 
Imt  of  course  the  creases  were  there  and. that  ticket  would  be  in  the 
bunch  which  the  voter  would  be  permitted  to  use,  and  this  despite 
the  fact  that  this  polling  place  was  supplied  T\dth  sample  ballots 
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which  should  have  been  used  for  such  purposes.  The  police  who 
were  in  attendance  were  appealed  to  by  the  republican  watcher 
(Mr.  Eddy),  to  stop  such  unlawful  procedure,  but  no  attention  was 
paid  to  him  throughout  the  entire  day.  The  men  who  were  most 
actively  engaged  in  folding  ballots  for  voters  who  did  not  take  the 
disability  oath  were  the  three  deputy  sheriffs  above  referred  to,  and 
John  Sheehan,  the  democratic  candidate  for  alderman.  There 
was  no  attention  paid  to  the  requirement  of  law  that  all  ballots  of 
the  voter  shall  be  accounted  for  when  he  cast  his  ballot.  Very 
many  ballots  were,  therefore,  left  in  the  compartment.  These 
were  gathered  up  by  the  ubiquitous  Sheehan,  who  seemed  to  have 
been  permitted  to  go  in  and  out  of  the  polHng  place  and  com- 
partments throughout  the  entire  day,  to  solicit  votes  for  the  entire 
democratic  ticket  inside  of  the  polling  place,  and  indeed,  to  violate 
the  law  without  hindrance.  Across  the  street  from  the  polling 
place  was  located  a  saloon,  not  more  than  seventy-five  feet  distant. 
All  day  long  that  was  used  as  a  rendezvous  for  democratic  voters 
and  workers.  A  man  would  be  taken  in  there  by  a  worker  and 
when  they  came  out  the  worker  led  the  man  up  to  the  polling 
place  and  directed  him  where  to  get  liis  ballots  and  what  to  do 
with  them.  The  police  refused  to  permit  a  republican  watcher,  Mr. 
Mahonoy,  to  enter  the  polling  place  for  a  good  portion  of  the  day, 
even  threatening  to  strike  him  on  the  head  with  their  clubs.  Every 
safeguard  which  the  law  places  around  elections  intending  thereby 
to  secure  an  honest  expression  of  the  will  of  the  people,  were  vio- 
lated in  this  district. 

In  the  foTirtli  district  of  the  first  ward,  so  open,  flagrant  and  dis- 
graceful were  the  ^^olations  of  the  election  laws,  in  which  even  the 
uniformed  police  officers  participated,  that  the  counsel  for  the  con- 
tet?tee  on  the  trial  and  in  his  argument  admitted  that. the  vote  for 
this  district  should  be  rejected,  and  your  committee  tliink  he  was 
right. 

The  evidence  of  Mr.  Willis  M.  Spaulding  regarding  the  third 
district  of  the  nineteenth  ward  is  equally  interesting.     Mr.  Spauld- 
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ing,  who  is  a  reputable  lawyer,  engaged  in  the  practice  of  his  pro- 
fession and  a  resident  of  the  city  of  Buffalo,  was  a  watcher  in  this 
•district,  and  in  fact  was  the  only  watcher  inside  of  the  polling 
place  for  either  the  prohibition  or  republican  parties.  His  col- 
league, Mr.  Bidwell,  was  refused  admittance  inside  of  the  polling 
place.  Voters  whose  ballots  were  folded  incorrectly  were  refused 
another  set  in  some  instances.  Electioneering  in  and  around  the 
polling  place  was  permitted  throughout  the  entire  day.  The  chair- 
man of  the  board  of  inspectors  would  refold  the  ballots  of  voters 
presented  to  him  improperly  folded.  The  majority  of  the  men 
who  were  assisted  in  folding  their  ballots  inside  of  the  compart- 
ments were  not  required  to  take  the  disability  oath.  The  demo- 
cratic watchei-s  and  one  member  of  the  board  of  inspectors  went 
into  the  compartments  with  the  voters,  and  although  Mr.  Spauld- 
ing  objected  to  it,  no  attention  was  paid  to  his  objection.  This 
evidence  is  not  contradicted.  It  is  indeed  true.  A  witness  who 
•claimed  to  be  a  republican  member  of  the  board  of  inspectors  and 
was  appointed  as  such  was  sworn  upon  the  hearing.  His  evidence, 
however,  shows  that  electioneering  was  carried  on  within  the  poll- 
ing place,  altlioTigli  he  claims  upon  his  objection  it  would  cease.  It 
^Iso  shows  that  when  he  would  look  aroimd  at  the  compartments 
he  would  see  two  or  three  men  in  a  compartment,  and  would  rush 
-and  try  to  pull  them  out.  To  our  minds,  such  a  condition  of  affairs 
where  voters  would  bo  pennitted  to  crowd  into  the  polling  place 
in  sufficient  numbers  to  get  two  or  three  men  into  a  compartment 
41 1  various  times  throughout  the  day  shows  a  most  reprehensible 
lack  of  care  on  the  part  of  the  police  and  of  tlie  board  of  inspectors, 
and  inclines  us  to  the  belief  that  the  evidence  of  Mr.  Spaulding  is 
absolutely  true. 

The  evidence  with  regard  to  the  fifth  district  of  the  nineteenth 
ward  is  also  uncontradicted.  Throughout  the  entire  day  elec- 
tioneering went  on  in  and  around  the  polling  place;  the  ballots  of 
voters  handed  to  the  inspector  for  deposit  were  examined  by  him 
and  the  vote  the  inspector  desired  would  be  deposited  in  the  box 
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and  the  presumption  is  fair  that  the  ballots  intended  to  be  votcti 
would  find  their  way  into  the  waste  box,  and  although  tlie  conduct 
of  the  election  in  this  district  was  so  barefaced  and  unlawful  that 
counsel  for  the  contcstee  did  not  make  an  attempt  to  uphold  it  and 
practically  conceded  that  the  vote  sliould  be  rejected. 

In  our  judgment  the  law  with  reference  to  the  one  hundred  and 
fifty  foot  limit  is  a  good  and  wise  law.  It  was  made  to  be  observe^l 
and  for  a  good  purpose.  Robert  Ilof^s,  of  Troy,  whose  murder 
thrilled  the  country,  is  a  victim  to  the  violation  of  this  statute,  and 
when  the  evidence  discloses,  as  it  does,  that  members  of  the  demo- 
cratic party  openly  violated  the  law  in  this  regard,  as  well  as  in 
many  othei-s,  your  committee  feel  justified  in  reaching  the  conclu- 
sion that  the  vote  in  all  these  districts  heretofore  meutionod  should 
be  thrown  out  and  the  insi:>ectors'  returns  rejected. 

In  conclusion  your  committee  desires  to  state,  fhat  the  action  of 
the  police  and  of  the  sheriff  and  his  deputies  at  the  last  election  in 
this  Assembly  district  points  conclusively  to  the  existence  of  a  con- 
spiracy on  the  part  of  the  authorities  in  Erie  county  to  thwart  thr 
will  of  the  people.  We  have  the  right  to  recall  and  U\ke  judicial 
notice  of  the  fact  that  on  the  night  of  the  last  day  of  tho  session  of 
1803  a  law  was  passed  which  placed  the  management  of  the  police 
force  of  the  citv  of  Buffalo  in  the  hands  of  the  democratic  man- 
agers.  The  evidence  discloses  why  such  management  was  desired. 
The  conduct  of  the  police  was  outrageous.  In  many  instances  in- 
dividual voters  were  assiiulted  and  seriously  injured  by  the  deputy 
sheriffs  while  inside  of  the  polling  places  in  the  fourth  district  of 
the  first  ward.  One  James  Kennedy,  a  well  known  democratic^ 
worker,  stood  directing  the  conduct  of  the  inspectors  of  election, 
althougli  not  a  member  of  tlie  board,   ordering  tlie  ejection  of 

ft 

wat^liers,  electioneering  within  the  polling  place,  showing  voters 
into  comj^artments  where  men  had  previously  been  placed  to  fix 
the  ballots,  and  when  a  warrant  for  his  arrest  was  placed  in  the 
hands  of  tlu  sheriff  of  Erie  county  it  was  not  executed,  althougli 
Kennedy  remained  in  the  polling  place  throughout  the  entire  day 
and  until  the  ballots  were  counted. 
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The  total  majority  for  Cornelius  Coughlin  was  proven  to  be  one 
thousand  six  hundred  and  ninety-five,  and  if  the  entire  vote  of 
these  districts  heretofore  mentioned  be  rejected  on  account  of  the 
worthlessness  of  the  returns,  the  contcstee,  Mr.  Coughlin,  would 
still  have  a  plurality  over  the  contestant.  Your  committee,  there- 
fore, find,  and  do  report,  that  upon  all  the  proceedings  taken,  the 
contestee  and  sitting  member,  Cornelius  Coughlin,  is  entitled  to  the 
seat  ijow  held  by  him  as  member  of  Assembly  for  the  first  district 
of  Erie  county,  and  do  recommend  the  adoption  of  the  following 
resolution : 

Resolved,  That  Cornelius  Coughlin  is  entitled  to  hold  the  seat 
now  occupied  by  him  in  the  Assembly  of  the  State  of  New  York 

■ 

as  the  representative  from  the  fii'st  district  of  Erie  county. 
All  of  which  is  respectfully  submitted. 

GEO.  S.  HORTON. 
EUGENE  F.  VACUEKON. 
J.  F.  TERRY. 
C.  WESLEY  GOULD. 
JAMES  R.  SHEFFIELD. 
PHILIP  KECK. 

Dated  April  0, 1894. 

Mr.  Speaker  put  the  question  whether  the  House  would  a,ii;ree 
to  said  report,  and  it  was  determined  in  the  affirmative. 
Ayes  113.     Noes  00.     • 

Assembly  Journal,  llTtli  session,  1894. 


Case  of  Henry  B.  Page  and  Michael  F.  Tobin. 

Ix  Assembly,  Tuesday,  January  2,  1894. 

Mr.  Lawson  presented  tlie  petition  of  Henry  B.  Pago,  contesting 
the  seat  held  by  jMiehael  ¥.  Tobin,  as  member  of  Assembly  for 
the  twenty-second  district  oi  JS'ew  York  county;  which  was  re- 
ferred to  the  committee  on  })rivileges  and  elections. 
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Tuesday,  February  6,  1894. 

Mr.  Horton  oflFered  the  following: 

In  the  matter  of  the  contest  of  Henry  B.  Page  for  the  seat  in 
the  Assembly  of  the  State  of  New  York,  to  which  the  Hon.  Michael 
F.  Tobin  was  elected  and  now  occupies  as  member  of  Assembly  for 
the  twenty-second  Assembly  district,  in  the  city  and  county  of  New 
York. 

To  the  HonorcLbley  the  Assembly  of  the  State  of  New  York: 

Your  committee  on  privileges  and  elections,  to  whom  was  re- 
ferred the  above  entitled  matter,  respectfully  reports: 

That  Henry  B.  Page,  the  contestant  herein,  duly  appeared  before 
your  committee  and  withdrew  his  contest  set  forth  in  said  matter, 
and  declined  to  offer  any  evidence  in  relation  thereto. 

Therefore,  your  committee  reports  the  following  resolution  and 
advises  its  adoption  by  your  honorable  body: 

Resolvedy  That  the  Hon.  Michael  F.  Tobin,  the  sitting  membtir 
of  Assembly  for  the  twenty-second  Assembly  district  of  the  city  and 
county  of  New  York,  in  the  Assembly  of  said  State,  for  the  year 
1894,  is  entitled  to  his  seat  therein  as  such  member  of  Assembly. 

All  of  which  is  respectfully  submitted. 

Dated  February  6,  1894. 

GEO.  S.  HORTON, 
JAMES  R.  SHEFFIELD, 
EUGENE  F.  VACHERON, 
VICTOR  J.  DOWLING, 
HENRY  McNAMEE, 
JNO.  C.  HARRIGAN, 
J.  F.  TERRY, 
PHILIP  KECK, 

Committee, 

Mr.  Speaker  put  the  question  whether  the  House  would  agree  to 
said  report,  and  it  was  detenuiiiod  in  the  affirmative. 
Ayes  90.     Noes  00. 
Assembly  Journal,  117th  session,  1894. 
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Case  of  George  B.  Fasfield  and  William  £.  Melody. 

In  Assembly,  Tuesday,  January  2,  1894. 

Mr.  Taylor  presented  the  petition  of  George  R  Pasfield,  contest- 
ing the  seat  now  held  by  Wm.  E.  Melody  as  member  of  Assem- 
bly for  the  ninth  district  of  Kings  county;  which  was  referred 
to  the  committee  on  privileges  and  elections. 

Friday,  April  20,  1894. 

Mr.  Keck,  from  the  committee  on  pri^dleges  and  elections, 
presented  the  following  report : 

To  the  Honorable  Assembly  of  the  State  of  New  York: 

Your  conmaittee  on  privileges  and  elections  present  the.  fol- 
lowing report  in  the  matter  of  the  contest  for  a  seat  in  this 
Assembly,  from  the  ninth  district  of  Kings  county,  between 
George  R.  Pasfield,  contestant,  and  William  E.  Melody,  con- 
testee. 

Tour  committee,  after  organization,  appointed  Messrs.  Keck, 
chairman,  Wesley  Gould  and  John  Harrigan  a  subcommittee 
to  make  the  investigations  herein.  Said  subcommittee  attended 
the  hearings  from  time  to  time  in  the  city  of  Brooklyn,  both 
parties  hereto  appearing  in  person  and  by  counsel,  and  heard  the 
evidence  presented  by  both  parties,  which  evidence  is  on  file  and 
to  which  the  committee  here  make  reference. 

George  E.  Eliott,  Esq.,  attorney-at-law,  appeared  for  the  con- 
testant, and  Messrs.  Judge  and  Durack,  attorneys-at-law,  ap- 
peared for  the  contestee. 

After  carefully  considering  the  evidence  offered  by  the  re- 
spective  parties,  from  which  it  appears  that  the  election  laws 
were  violated  in  some  respects,  but  not  to  such  an  extent  as  to 
warrant  your  committee  in  acting  upon  said  petition  favorably 
to  the  contestant;  your  committee,  therefore  recommend  that 
the  petition  of  the  contestant  be  dismissed,  and  that  William 
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E.  Melody  be  declared  to  be  the  regular  representative  in  and 
for  the  ninth  Assembly  district  of  the  county  of  Kings,  and 
entitled  to  his  seat  as  such  in  this  body. 

All  of  which  is  respectfully  subnutfed. 

PHILIP  KECK 
E.  F.  VACHERON. 
JAMES  E.  SHEFFIELD. 
J.  F.  TERRY. 
JNO.  C.  HARRIGAN^. 
VICTOR  J.  DOWUNG. 
HENRY  McNAMEE. 
WESLEY  GOULD. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree 
to  said  report,  and  it  was  determined  in  the  affirmative. 
Ayes,  85.     Noes,  00. 

Assembly  Journal,  ll7th  session,  1894. 


Case  of  Seth  Wilks  and  Adolph  Schillingei. 

In  Assembly,  Tuesday,  January  2,  1894. 

Mr.  Lawson  presented  the  petition  of  Seth  Wilks,  contesting  the 
seat  held  by  Adolph  Schillinger  as  member  of  Assembly  for 
the  fifteenth  district  of  New  York  county;  which  was  referred 
to  the  committee  on  privileges  and  elections. 

Friday,  April  6,  1894. 

Mr.  Horton,  from  the  committee  on  privileges  and  elections, 
presented  the  following  report: 

In  the  matter  of  the  contest  by  Seth  Wilks  of  the  seat  of 
Adolph  Schillinger  of  the  fifteenth  Assembly  district  of  New 
York. 
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To  the  Honorable  Assembly  of  the  State  of  New  York: 

The  committee  on  privileges  and  elections,  to  whom  was  re- 
ferred the  matter  of  the  contest  above-mentioned,  respectfully 
report : 

That  at  the  county  court  house  in  the  city  of  New  York,  upon 
notice  to  Adolph  Schillinger,  the  contestee,  and  Seth  Wilks,  the 
contestant,  testimony  was  taken  and  proceedings  duly  had 
herein.  Mr.  Schillinger  appeared  by  John  J.  De  Lany  and  Hon. 
Edward  Brown,  of  counsel,  and  Mr.  Wilks  by  Messrs.  Groo  and 
Thornton. 

The  grounds  upon  which  Mr.  Wilks  contested  the  seat,  as  set 
forth  in  his  protest  to  your  honorable  Assembly,  dated  January 
2,  1894,  were  gross  violation  of  the  election  laws,  intimidation  of 
voters  and  gross  frauds  alleged  to  have  been  perpetrated  in  the 
fifteenth  Assembly  district  of  New  York.  During  the  inquiry 
these  charges  were  narrowed  down  to  specific  allegations,  and  by 
the  general  consent  of  the  committee  and  by  acquiesance  of 
counsel  on  both  sides,  the  issue  was  confined  to  these  two  allega- 
tions, which  are: 

First.  That  on  the  day  of  election  Adolph  Schillinger,  the 
sitting  member  of  Assembly,  attempted  to  bribe  one  Ilurtell,  a 
blind  man,  to  vote  for  him. 

Second.  That  in  violation  of  law,  Adolph  Schillinger  was,  on 
.^aid  election  day,  electioneering  within  one  hundred  and  fifty 
feet  of  the  polls. 

After  carefully  examining  the  testimony  presented  in  support 
of  and  in  opposition  to  these  last-mentioned  charges,  your  com- 
mittee is  of  opinion  that  the  allegations  have  not  been  proven, 
and  accordingly  finds  against  the  contestant,  and  that  Adolph 
Schillinger  was  duly  elected  member  of  Assembly  for  the  fif- 
teenth Xew  York  district. 

Therefore,  your  committee  reports  the  following  resolution, 
and  recommends  its  adoption  by  your  honorable  body : 

Resolved,  That  Adolph   Schillinger  was  elected  member  of 
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Assembly  for  the  fifteenth  Assembly  district  for  the  county  of 
New  York,  at  the  election  therein,  held  November  7,  1893,  arfd 
is  entitled  to  his  seat  in  the  Assembly  of  the  State  of  New  York^ 
now  held  by  him  therein. 

Dated  April  5,  1894. 

All  of  which  is  respectfully  submitted. 

GEO.  S.  HOKTON. 

EUGENE  F.  VACHERON. 

PHILIP  KECK. 

WESLEY  GOULD. 

J.  F.  TERRY. 

HENRY  McNAMEE. 

JNO.  C.  HARRIGAN. 

VICTOR  J.  DOWLING. 

Mr.  Speaker  put  the  question  whether  the  House  would  agree^ 
to  said  report,  and  it  was  determined  in  the  affirmative. 
Ayes,  95.     Noes,  00. 

Assembly  Journal,  llYth  session,  1894. 


Case  of  Amos  T.  Ablett  and  Curtis  N.  Douglas. 

In  Assembly,  Tuesday,  January  2,  1894. 

Mr.  J.  F.  Terry  presented  the  petition  of  Amos  J.  Ablett,  con- 
testing the  seat  occupied  by  Curtis  N.  Douglas  as  member  of 
Assembly  for  the  fourth  district  of  Albany  county;  which  was 
referred  to  the  committee  on  privileges  and  elections. 

Friday,  April  6, 1894. 

Mr.  Horton,  from  the  committee  on  privileges  and  elections,, 
presented  a  report  on  the  matter  of  the  petition  of  Amos  J.  Ab- 
lett, claiming  the  seat  now  occupied  by  Curtis  N.  Douglas,  repre- 
senting tlie  fourth  district  of  Albany  county;  which  was  laid  upon 
the  table  and  ordered  printed. 


ii_. 


;.i. 
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Majority  Report  of  the  Committee  on  Privileges  and  Elbo- 
TiONb,  Relative  to  the  Petition  of  Amos  J.  Ablett, 
Claiming  the  Seat  now  Occupied  by  Curtis  N.  Douglas, 
Representing  the  Fourth  Assembly  District  of  Albany 
County. 

To  the  Honorable  J  the  Legislature  of  the  State  of  New  York: 

The  cominittee  on  privileges  and  elections,  to  which  was  re- 
ferred the  petition  of  Amos  J.  Ablett,  claiming  the  seat  now 
occupied  by  Curtis  N.  Douglas,  as  member  from  the  fourth  As- 
sembly district  of  the  county  of  New  York,  respectfully  report : 

That  they  have  heard  the  proofs  and  allegations  of  the  re- 
spective parties,  parties,  and  the  arguments  of  counsel,  and  the 
facts  of  the  case  as  found  by  us  are  as  follows : 

The  whole  number  of  votes  cast  in  this  Assembly  district  was 
nine  thousand  eight  hundred  and  ninety-six,  of  which  number 

Curtis  "N.  Douglas  received 4,874 

Amos  J.  Ablett  received 4,603 

William  R.  Gaffers  received 191 

Frank  Coufal  received 124 

Blank 105 

Total 9,896 


As  declared  by  the  board  of  county  canvassers. 

That  the  fourth  Assembly  district  of  Albany  county  consists 
of  the  territory  embraced  within  the  city  of  Cohoes,  the  town 
of  Watervliet  and  the  third  and  fourth  election  districts  of  the 
ninth  ward  of  the  city  of  Albany. 

That  the  questions  raised  before  us  involved  the  examination 
of  the  fourth,  sixth,  ninth,  thirteenth  and  seventeenth  election 
districts  of  the  town  of  Waterv^liet. 

That  by  the  official  canvass  it  appears  that  the  whole  number 

47 
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of  votes  cast  in  the  thirteenth  election  district  of  the  town  of 
Watervliet,  was  two  hundred  and  forty-five,  of  which 

Curtis  N.  Douglas  received 232 

Amos  J.  Ahlett  received 13 


Total 245 


That  a  nuijority  of  the  board  of  inspectors  were  democrats; 
that  there  was  onlv  on(»  ballot  clerk  in  the  district,  a  democrat. 

The  election  in  this  district  was  conducted  in  a  shameful  dis- 
regard of  law;  in  fact,  the  forms  of  law  se^m  to  have  been  un- 
known. 

Soon  after  dinner  repeating  commenced  and  was  permitted  and 
encouraged  by  the  democratic  members  of  the  board  of  in- 
spectors and  their  partisans,  notwithstanding  the  protest  of  the 
republican  members  of  the  board  and  their  friends. 

Mr.  Henry  TTeinmiller,  the  republican  inspector,  testified  that 
there  were  a  great  many  men  voted  more  than  once;  he  gave 
a  detailed  description  of  four  or  five  of  them.  One  of  these 
repeaters  voted  nine  times,  each  time  being  challenged  by  Mr. 
Heinmiller,  but  he  swore  in  his  vote  each  time.  This  witness 
also  gave  a  clear  description  of  four  other  repeaters  who  voted 
three  or  four  times  each,  to  his  knowledge.  These  repeaters 
were  also  challenged  each  time  and  swore  in  their  vote. 

Mr.  Hiram  Frost  tc^stified  that  he  saw  four  repeaters  vote 
seven  times  each,  being  challenged  each  time,  and  swore  in  their 
vote.  These  two  witnesses  testified  that  Thomas  Scully,  the 
democratic  chairman  of  the  board,  repeatedly  went  into  the 
booths  with  these  repeaters,  and  when  Scully  did  not  accompany 
them  into  booths,  other  democratic  workers  did  so. 

William  Volk  and  Ellsburv  Cobee  also  testified  substantial! v 
as  Heinmiller  and  Frost. 

About  the  time  these  repeaters  were  voting,  Mr.  Henry  Smith, 
one  of  the  oldest  electors  of  the  district,  came  to  vote.  He  is 
seventy-eight  years  old  and   nearly  blind.     He  wanted   to   vote 
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the  republican  ticket.  Scully,  the  democratic  chairman  of  tEe 
board,  who  was  then  manipulating  this  gang  of  repeaters,  took 
the  old  man  in  the  booth  and  folded  his  ticket,  and  gave  him  a 
democratic  ticket  to  vote  sajdng  that  it  was  a  straight  republi- 
caii  ticket;  while  in  the  booth  Smith  asked  this  man  Scully  his 
name,  and  Scully  said  his  name  was  Riley.  This  deceit  perpe- 
,  trated  upon  this  old  gentleman  illustrates  to  some  extent  the 
personal  interest  and  participation  Scully  took  in  the  fraud  com- 
mitted in  this  election  district. 

Frederick  Gearing  was  not  registered,  and  of  course  had  no 
right  to  vote,  but,  however,  this  liberal  democratic  board  allowed 
him  to  vote.  When  produced  by  contestant,  Gearing  testified  that 
he  voted  for  C^irtis  Tf .  Douglas. 

The  evidence  shows  thaf  when  the  electors  came  to  vote  they 
were  each  required  to  give  street  and  number  o^  their  residence, 
which  was  put  upon  the  poll  list. 

The  poll  list  fallows  seventeen  jx^'sons  as  voting  from  Foster 
avenue,  a  short  avenue  with  but  a  few  houses  on  it.  The  con- 
testant produced  every  householder  on  this  avenue,  who  testified  to 
each  voter  residing  with  him,  and  only  one,  William  Green,  of  the 
seventeen  can  be  found.  Your  committee  find  that  there  were 
•  sixteen  fraudulent  votes  cast  from  Foster  avenue  alone. 

The  poll  list  also  shows  thirty-eight  persons  as  voting  from  Com- 
ing street.  The  contestant  also  produced  every  householder  on 
that  street,  who  testified  to  the  number  of  voters  residing  with  him, 
])ut  of  the  thirty-eight  only  fifteen  could  be  found.  Your  com- 
rnittee  finds  that  there  were  twenty-three  fraudulent  votes  cast 
from  Corning  street  alone. 

The  evidence  shoWvS  that  there  were  two  hundred  and  forty-five 
sets  of  ballots  delivered  to  the  elect oi-s  and  voters,  but  when  the 
polls  were  closed  and  the  ballots  counted  there  were  two  hundred 
and  eighty-one  ballots  in  the  box. 

When  the  canvass  (commenced,  the  inspectors,  "without  first 
counting  the  ballots,  opened  and  assorted  them  and  made  separate 
piles  of  the  democratic  and  republican  tickets,  then  counted  the 
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ballots  and  found  thftt  there  wore  thirty-six  ballots  too  many  in  the 
box.  While  opening  and  assorting  the  ballots  it  was  a  frequent 
occurrence  to  find  two  ballots  folded  together.  In  each  and  everj' 
instance  there  was  found  to  bo  one  straight  democratic  ticket,  and 
one  of  the  other  tickets  with  a  straight  democratic  paster  on,  folded 
together,  thus  fully  explaining  and  showing  conclusively  where  the 
thirty-six  extra  ballots  came  from  and  to  whom  this  fraud  must  be  . 
charged. 

After  opening  and  assorting  the  democratic  and  republican  bal- 
lots and  ascertaining  that  there  were  thirty-six  extra  ballots  in  the 
box,  the  democratic  chairman  of  the  board,  who  repeatedly  accom- 
panied repeaters  into  the  booths,  who  allowed  one  man  to  vote  nine 
times  and  four  men  seven  times  each,  who  cheated  the  man  that 
was  nearly  blind  and  78  years  old  out  of  his  vote,  put  all  the  demo- 
cratic ballots  in  the  bottom  of  the  box  and  then  placed  the  repub- 
lican ballots  on  top  and  went  through  the  form  of  shaking  the  box, 
but  the  evidence  clearly  shows  that  the  box  was  so  full,  the  ballots 
being  then  opened,  that  no  amount  of  shaking  could  mix  the  bal- 
lots, drew  thirty-four  republican  tickets  out  and  only  drew  two 
democratic  tickets.  • 

Your  committee  hold  that,  inasmuch  as  it  must  be  conceded  that 
there  were  at  least  fifty-one  republican  ballots  among  the  two 
hundred  and  eighty-one  ballots  in  the  box,  that  it  would  be  im- 
possible for  an  honest  election  official  in  an  honest  way  to  draw  just 
two  democratic  ballots  and  thirty-four  republican  ballots  from  the 
box,  and  that  none  but  a  dishonest  inspector  who  intentionally  per- 
petrated such  fraud,  coidd  perform  such  a  miracle. 

The  evidence  satisfactorily  shows  that  Amos  J.  Ablett  received 
fifty-one  votes  instead  of  thirteen  with  which  he  is  credited  on  the 
returns. 

The  unusual  method  adopted  in  this  case  of  each  inspector  tak- 
ing a  portion  of  the  ballots  and  announcing  the  result  of  his  own 
count,  one  inspector  not  examining  or  counting  the  ballots  of  his 
fellow  inspectors,  affords  the  fullest  opportunity  for  fraud. 

Notwithstanding  the  positive  evidence  as  to  the  fraud  in  this 
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district,  for  some  reason  not  explained  the  contestant  omitted  to 
produce  any  evidence  in  contradiction  or  to  explain  this  wholesale 
fraud. 

That  the  sitting  member  attempted  to  prove  the  vote  he  received 
in  this  district  by  calling  electors.  Out  of  the  two  hundred  and 
thirty-two  votes  with  which  he  is  credited  he  was  able  to  establish 
about  one  hundred  and  twelve  votes,  and  it  was  developed  upon 
cross-examination  of  these  witnesses  that  about  fifty  per  cent,  of 
them  were  accompanied  into  the  booth  by  the  chairman  of  the 
board  and  by  John  Mallon  and  Patrick  Horan,  two  democratic 
workers,  without  any  oath  of  disability  being  taken,  and  the  fact 
is  only  one  voter  was  unable  to  fold  his  tickets. 

That  the  election  in  this  district  was  conducted  by  the  inspectors 
in  shameful  disregard  of  law,  fraud  being  the  rule  and  not  the  ex- 
ception, the  democratic  inspectors  manifesting  a  contempt  for  law 
and  decency  seldom  paralleled  in  the  annals  of  the  election  crime. 

For  the  reasons  heretofore  stated,  we  think  the  returns  of  the 
inspectors  should  be  entirely  rejected,  and  upon  that  hypothesis,  the 
result  in  that  district  would  be  as  follows: 

Douglas  received   112 

Ablett  received    51 

61 

This  would  reduce  Mr.  Douglas'  nominal  majority  of  272  down 
to  114. 

Seventeenth  District. 

The  whole  number  of  votes  given  for  the  office  of  member  of 

Assembly  in  the  seventeenth  election  district  of  the  town  of  Water- 

vHet  was  three  hundred  and  fifty-eight,  of  which 

Curtis  N".  Douglas  received 259 

Amoe  J.  Ablett  received I       97 

William  R.  Graflfers  received i 1 

Frank  Couf al  received 1 

358 
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The  democrats  had  a  majority  of  tlie  l)oard  of  iiisi)eetors  in  this 
district  also. 

There  were  no  republican  poll  or  ballot  clerks  appointed  in  this 
district  until  about  10  a.  m. 

That  fraud  was  premeditated  bv  the  inspectors  is  clearly  deduci- 
ble  from  the  imcontested  facts  of  the  case. 

There  arc  two  hundred  and  thirty-nine  alleged  electors  registered 
from  the  "  Troy  road,''  but  of  this  number,  after  swearing  every 
householder  on  said  road,  there  are  ninety-th^ee  of  the  two  hundr^ 

and  thirtv-nine  names  tliat  do  not  reside  on  said  road  and  cannot  be 

« 

found,  and  of  the  ninetv-three  fictitious  names  fortv-seven  of  them 
are  on  the  poll  list  as  having  voted;  twenty-nine  of  this  forty-seven 
are  dowm  as  A'oting  within  twenty  minutes  after  the  polls  were 
opened. 

The  following  is  a  list  of  the  names  that  appear  upon  the  poil 
list  as  having  voted,  but  their  names  are  not  upon  the  register  book^ 
and,  of  course,  they  are  not  entitled  to  vote: 

G.  II.  Burchell  voted  ballot  Xo.  342. 
Henrv  Bellis  voted  ballot  Xo.  344. 
Martin  Casev  voted  ballot  IN'o.  55. 
A.  B.  Clark  voted  ballot  No.  66. 
L.  Capron  voted  ballot  No.  357. 
James  Drew  voted  ballot  No.  72. 
William  Hemus  voted  ballot  No.  354. 
Thomas  Keenan  voted  ballot  No.  293. 
Patrick  Murray  voted  ballot  No.  84. 
John  McLean  voted  ballot  No.  89. 
John  McLean  voted  ballot  No.  90. 
John  Mullins  voted  ballot  No.  261. 
John  Mullins  voted  ballot  No.  130. 
G.  W.  McCleary  voted  ballot  No.  272. 
Floyd  ilann  voted  ballot  No.  324. 
Samuel  McCall  voted  ballot-  No.  325. 
Edward  Noxon  voted  ballot  No.  92. 
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Jobn  Xolan  voted  ballot  Xo.  212. 
W.  :Neville  voted  ballot  :Xo.  255. 
Louis  Seabest  voted  ballot  Xo.  77. 
Joseph  Siiapj)  voted  ballot  No,  196. 
Edward  Walsh  voted  ballot  Xo.  275. 

The  following  names  are  on  the  registry  book  on(H»,  but  their 
names  are  voted  on  twice  each: 

John  Donohue  voted  ballots  Nos.  15  and  300. 

W.  G.  Palmer  voted  ballot  Xos.  64  and  285. 

Michael  Callahan  voted  ballot  Xos.  13  and  313. 

Xo  explanation  was  given  why  the  inspectoi*^  allowed   these 

twenty-five  men  to  vote,  and  of  course,  unexplained,  shows  the 
grofesesf  kind  of  fraud  and  contempt  for  law  on  the  part  of  the  in- 
spectoi^s. 

The  poll  list  reports  the  following  as  having  voted,  hut,  the  evi- 
dence shows  that  repeaters  personated  these  men  and  voted  upon 
their  names: 

I 

Xames.                                                                                  ,  Page. 

(\  F.  Francis 1152 

Mos(^  File 1165 

James  Blake 1174 

Michael  Tynans 1177 

Lawrence  Christie 1202 

John  James 1213 

Edward  Sanders 121!> 

John  Mc'T^an 1222  and  1219 

John  McL«'an 1223 

Robert  MeCov 1236 

a 

Michael  McBovle 1385 

Martin  (\  Tidd 144:5 

Robert  Clark 1575 

William  J.  Cunningham 157*.) 

John  J.  Cunningham 1583 

William  II.  Vauderbergh 1 588 


744:        Cases  of  Contested  Elections  to  Seats  in  the 

Name.  Page. 

John  McCully , 1691 

Daniel  Elder 1594 

John  Kupp 1596 

Stephen  Delaney 1664 

Horace  Green 1668 

David  Gunsalus 1679 

John  Ciillen 1735 

John  Bums 1976 

Twenty-four  names. 

Bomain  Walker  is  a  registered  voter,  and  went  to  vote,  but  the 
inspector  would  not  permit  him  to  vote. 

Within  less  than  twenty  minutes  after  the  polls  opened  Mr. 
Frank  W.  Joslin,  editorial  writer  for  the  Troy  Times,  voted  ballot 
"No.  96.  He  testified  that  there  was  only  one  other  man  there  ex- 
cept the  inspectors  at  that  time.  This  w^ould  be  equal  to  voting 
five  a  minute,  a  state  of  affairs  very  improbable  for  this  exceed- 
ingly rural  district,  and  it  is  impossible  to  resist  the  conclusion, 
which  impresses  itself  upon  us  that  the  inspectors  and  not  the 
electors  voted  most  all  of  the  first  one  hundred  ballots. 

Theodore  F.  Allsheskey  received  the  appointment  as  republican 
inspector,  and  took  the  oath  of  oflBce,  which  he  gave  to  William 
Poelk  to  file  with  the  town  clerk.  Mr.  Poelk,  whUe  going  to  file 
said  oath  of  oflice,  met  the  town  clerk  on  the  street  and  gave  him  the 
eame,  which  the  clerk  agreed  to  file,  but  omitted  to  do  so,  and  the 
democratic  town  board  appointed  Robert  Walker,  an  alleged  re- 
publican, to  act  as  inspector.  On  the  first  day  of  registration,  Mr. 
Allsheskey  (not  knowing  that  another  had  been  appointed  in  his 
place)  went  to  act  as  one  of  the  board  of  inspectors,  but  the  demo- 
cratic members  refused  to  allow  him  to  so  act.  This  illustrates 
the  premeditated  scheme  to  commit  fraud  in  this  district,  which  was 
so  effectually  carried  out  on  election  day. 

With  the  above  fraud,  which  the  contestant  has  made  no  attempt 
to  explain  or  contradict,  we  must  disregard  the  returns  from  this 
district  and  give  only  such  votes  as  have  been  proven. 
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The  evidence  shows  sixty-threo  votes  cast  for  Amos  J.  Ablett. 
This  makes  Mr.  Ablett's  majority  forty-eight,  and  then  credit  him 
^vith  the  sixty-three  votes  he  proved  in  this  district  makes  Mr. 
Ablett's  majority  one  hundred  and  eleven. 

That  by  the  official  canvass  it  appears  that  the  whole  number  of 
votes  cast  in  the  fourth  election  district  of  the  town  of  Watervliet 
was  three  hundred  and  eighty-three,  of  which 

Ourtis  N.  Douglas  received 221 

Amos  J.  Ablett  received 142 

"William  R.  Gaffers  received 14 

ITrank  Couf al  received 6 


383 


This  district  seems  to  have  been  a  fruitful  field  for  repeaters. 
The  evidence  of  fraud  is  not  only  conclusive,  but  uncontradicted. 

Your  committee  finds  that  there  were  cast  for  Curtis  N.  Douglas 
fifty-one  fraudulent  votes.  The  names  of  absentees  from  the 
district,  village  and  State,  those  who  were  sick  and  therefore  unable 
to  leave  their  homes  on  election  day  were  used  for  this  purpose. 
oSTo  testimony  was  offered  by  the  sitting  member  to  explain  away 
the  force  of  this  serious  charge. 

The  following  is  the  list  of  names  upon  which  the  fraudulent 
votes  were  cast,  and  the  page  where  the  testimony  proving  the  same 
will  be  found,  to  wit: 

Kames.  Page. 

Edward  Wolford 891 

George  S.  Tx)ucks 894 

John  Fitzgeralds , 899 

Lincoln  Flannigan ,. .  901 

Joseph  Oady 904 

George  T.  Davis 912 
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Name.  ^ftge- 

Michael  Cassilv 914 

John  B.  Gardner 91G,  94i> 

Louis  Jarvia   • 920 

Jeremiah  (.\irtin   925 

Thomas  Maloney ♦. 10^'. 

William  Hoffman    lOSO 

William  H.  Jackson 103:; 

James  Xevvins 1087 

Otto  Fischer 104<> 

Louis  Jefferson 1042 

William  Judge 1044,  1150 

Thomas  E.  Walsh 1150 

William  Perry,   Jr 93,*} 

Louis  Xeibuhr 03S 

William  Edwards,  Jr 940 

William  Langdon 941 

H.   E.   Burton 945 

William  Heighmay 946 

Henry  Horton 947 

John  JMcNierney 951 

Matthew  Mui*phy    95^^ 

John  Mullen 967 

Edward  McCluire 113:'> 

John  (^lrtln 1134 

Patrick  Owens 1 135 

Gustavo  Page 1137 

F.  A.  Walsh 1137 

John  Leonard 1 170 

Daniel  Cavanaugh 1 18S 

John  (^orl)et 1 191 

Gideon  Kussell 1282 

F.  A.  Valley 1283 

i 

Frank  Rogers 1284 


• 
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Name.  Page. 

Thomas  Fox 1018 

John  Rosciiberglier 1395 

John  Drake 139^^ 

Thomas  Drake 1400 

William  Pardee 1402 

William  Oliver 1408 

F.  R.  Fuller 1670 

Heiirv  J3aiieroft .    903,  93i^ 

Ileiirv  Rice 901,  918 

George  Teal 1285 

Frank  Gillies 1200 

Lawrence  Earlv 928 


After  the  real  William  Bancroft  voted  a  repeater  came  and  swore 
that  he  was  Bancroft  and,  he  was  also  allowed  ito  vote. 

When  the  real  George  Teal  and  Henry  Rice  went 'to  the  polling- 
booth  to  vote  they  discovered  that  repeaters  had  voted  upon  their 
names,  but  the  inspectors  allowed  them  to  vote  also. 

Lawrence  Early  was  allowed  to  vote  without  being  registered, 
and  when  produced  as  witness  he  testified  that  he  voted  for 
Douglas. 

The  evidence  shows  that  Barrigan,  the  democratic  ballot  clerk, 
and  Augustus  Xeibuhr  were  accompanying  repeat(*rs  into  the 
booths  frequently  all  day;  that  Barrigan  and  Xeibuhr  would 
repeatedly  simply  take  repeaters  to  one  side  and  fold  their 
tickets  on  a  coal  box  or  shelf  situated  in  one  comer  of  the  room, 
and  bring  the  repeaters  to  vote  without  going  into  the  booth 
at  all. 

It  also  appears  that  when  the  repeaters  came  in  they  handed 
Barrigan,  the  democratic  ballot  clerk,  a  slip  of  paper  from  w^bicli 
Barrigan  would  call  out  their  names.  These  repeaters  were  all 
challenged  and  swore  in  their  votes.  The  democratic  chairman 
of  the  ])oard,  in  administering  the  oath  to  the  repeaters,  would 
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say,  "You  swear  your  name  is  John  Doe;  you  reside  at  such  a 
number  on  such  a  street? "  The  repeater  would  simply  answer 
^'  yes  "  and  his  vote  was  taken. 

When  the  ballots  were  canvassed  it  was  discovered  that  there 
were  three  double  ballots  folded  together,  each,  containing  one 
straight  democratic  ballot,  and  the  other  containing  a  straight 
democratic  paster-ballot. 

Mr.  Harry  Holsapple,  the  republican  inspector  in  this  election 
district,  refused  and  has  never  signed  the  returns. 

The  evidence  shows  that  twenty-three  per  cent,  of  the  votes 
received  by  Mr.  Douglas  in  this  district  were  fraudulent. 

Under  such  a  state  of  facts  it  seems  clear  to  us  that  the  returns 
of  the  inspectors  of  election  in  this  district  should  be  rejected, 
and  neither  party  having  proved  any  votes  in.  this  district,  none 
should  be  allowed.  Mr.  Douglas  will,  therefore,  lose  two  hun- 
dred and  twenty-one  votes,  and  Mr.  Ablett  will  lose  142,  thus 
making  Mr.  Ablett's  majority  one  hundred  and  ninety. 

In  recommending  the  rejection  of  the  returns  of  the  inspectors 
of  election  in  the  fourth,  thirteenth  and  seventeenth  election 
districts  of  the  town  of  Watervliet,  we  are  following  the  prece- 
dents of  legislative  bodies  and  of  the  courts. 

AVhile  full  faith  and  credit  is  to  be  given  to  the  inspectors' 
returns,  it  must  be  remembered  that  "  in  this  country  it  is  the 
actual  expressed  will  of  the  electors,  not  the  certificate  of  in- 
j^pectors,  that  confers  the  title  to  the  office."  The  People  r. 
Thatcher,  7  Lans.  274.  "  And  where  the  veracity  of  the  certifi- 
<?ate  is  attacked  the  best  evidence  is  that  of  the  electors  them- 
selves."    7  Lans.  supra^  272. 

The  Court  of  Appeals  in  the  Thatcher  cases,  55  N.  Y.  525, 
establishes  the  doctrine  that  if  the  returns  are  known  to  be  false 
or  uncertain  or  unreliable,  they  are  to  be  rejected,  and  each 
claimant  can  only  be  allowed  such  votes  as  tihe  evidence  in  IJhe 
case  shows  that  he  received. 

The  House  of  Eepresentatives,  in  the  contest  of  Frisbee,  Jr. 
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V.  Finley,  second  district  of  Florida  (2  Ellsworth  House  Election 
cases,  172),  settles  the  law  for  that  body  when  it  decided : 

"  Where  the  evidence  shows  the  returns  to  be  false,  and  not 
a  true  statement  of  the  votes  cast,  such  return  is  impeached 
and  destroyed  ^s  evidence,  and  the  true  vote  may  be  proven  by 
calling  electors  whose  names  are  on  the  poll  list  as  voting  at 
such  election,  and  no  votes  not  otherwise  proven,  should  be 
counted."  See  also  the  case  of  Sloan  v.  Rawbs;  Smith  Election 
cases,  144;  Washburn  v.  Vorhies,  2  Bart.  54. 

The  great  American  authority  on  elections  lays  down  the  rule 
that  when  election  board  of  inspectors  are  proven  to  have  will- 
fully and  deliberately  committed  a  fraud,  even  though  it  affect 
a  number  of  votes  too  small  to  change  the  result,  it  is  sufficient 
to  destroy  all  confidence  in  their  official  acts,  and  puts  the  party 
claiming  anything  under  the  election  conducted  by  them  to  prove 
his  votes  by  evidence  other  than  the  returns.  (McCreary  on  Elec- 
tions, 3d  ed.,  pp.  539-941.) 

In  the  case  of  Morey  v.  Spencer  (4  Congressional  Election 
Cases,  447),  the  committee  held  that  fraud  vitiates  everything 
into  which  it  enters,  and  that  it  is  just  impossible  to  determine 
how  far  the  fraud  effected  the  election  as  to  separate  the  pure 
from  the  poisonous  drops  if  poison  be  dropped  into  water. 

In  Knox  v.  Blair  (2  Congressional  Election  Cases,  526),  it  was 
held: 

"  When  the  result  in  any  precinct  has  been  eshown  to  be  so 
tainted  with  fraud  that  the  truth  cannot  be  deducted  therefrom, 
it  should  never  be  permitted  to  form  a  part  of  the  canvass,  and 
the  precedent  as  well  as  the  evident  requirements  of  the  truth, 
not  only  sanctions  but  calls  for  the  rejection  of  the  entire  poll 
list  when  stamped  with  the  characteristics  here  sho\ATi."  In  Bris- 
bie  V.  Finley  (6  Congressional  Election  Cases,  187),  it  was  held 
that  "  Any  considerable  number  of  votes  proven  for  a  candidate 
in  excess  of  the  number  returned  for  him  has  always  been  re- 
garded as  an  evidence  of  fraud,  and  a  legislative  method  of  im- 
peaching the  returns.'' 
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McCroaiy  on  Elections  (3d  ed.,  320),  says:  "Where  it  was 
clearly  shown  that  the  contestant  received  one  hundred  and 
r^eventy  votes  and  the  returns  only  gave  him  one  hundred  and 
forty-three  (twenty-seven  less  than  given),  and  there  was  other 
evidence  tending  to  show  actual  tampering  with*  the  ballot-box, 
the  return  was  set  aside/' 

McCreary  on  Elections  (3d  ed.,  page  362),  says:  "If  an 
officer  of  the  election  is  detected  in  a  willful  and  deliberate  fraud 
upon  the  ballot-box  the  better  opinion  is  that  this  will  destroy 
the  integrity  of  all  his  official  acts,  even  though  the  fraud  dis- 
covered is  not  sufficient  to  affect  the  result."  The  reason  of  this 
rule  is  that  an  officer  who  betrays  his  trust  in  one  instance  is 
shown  to  be  capable  of  the  infamy  of  disfranchising  an  elector, 
and  his  certificate  is,  therefore,  good  for  nothing. 

Sixth  Distbict. 

In  the  sixth  district  of  the  town  of  Watervliet  the  evidence 
shows  that  repeaters  voted  for  Mr.  Douglas  upon  the  following 
names:  J.  H.  Barrett,  Michael  Messett,  George  O'Sullivan, 
Joseph  Asher,  Frank  Giierin,  Daniel  Meehan,  Joseph  Duffy,  Wil- 
liam Powell,  Edward  Brandt,  Robert  Powell,  Timothy  Stanford, 

James  Baldwin,  Howard  Bradley,  Pertell,  Fred.   Corri- 

gan. 

These  repeaters  were  accompanied  by  democratic  workers. 
(See  testimony  of  Lawrence  D.  C.  Woodard.)  This  would  make 
Mr.  Ablett's  majority  two  hundred  and  five. 

In  the  ninth  election  district  of  the  town  of  Watervliet,  the 
evidence  shows,  Peter  McCarty,  a  democrat,  came  to  the  board  of 
inspectors  and  registered  twenty  fraudulent  names  as  men  living 
with  him.  That  six  or  seven  repeaters  voted  more  than  once. 
One  repeater  voted  four  times.  lie  was  challenged  each  time 
and  swore  in  his  vote. 

That  the  repeaters  voted  for  Mr.  Douglas  upon  the  following 
names:      (icorge   Sullivan,   Patrick   Melia,   James   A.   Crawford, 
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Frank  Casey,  Charles  Patterson,  W.  M.  Smith,  William  Kehoe, 
Arthur  Marshall,  John  Neilson,  Simon  P.  Reynolds,  Frank  Cole- 
man, Robert  White,  David  Frink.  (See  testimony  of  James 
Pierce.) 

This  makes  Mr.  Ablett's  actual  majority  218. 

Yoiu*  committee  therefore  find  and  report  that  the  said  Amos  J. 
Ablet t  was  duly  elected  member  of  Assembly  from  the  fourth  As- 
sembly district  of  the  county  of  Albany  and  should  have  received 
the  certificate  of  election  instead  of  Curtis  X.  Douglas,  and  recom- 
mend the  adoption  of  the  following  resolution: 

Resolved,  That  Amos  J.  Ablett  was,  at  the  last  general  election, 
duly  elected  to  the  Assembly  from  the  fourth  Assembly  district  of 
the  c(»unty  of  Albany,  which  seat  is  now  he^ld  by  Curtis  N.  Doug- 
las, and  that  the  said  Amos  J.  Ablett  is  hereby  awarded  the  same. 

All  of  which  is  respectfully  submitted. 

Dated,  April  5,  1894.     ' 

GEO.  S.  HORTON. 

EUGENE  F.  VACHEROK 

PHILIP  KECK. 

WESLEY  GOULD. 

J.  F.  TERRY. 

JAMES  R.  SHEFFIELD. 

MiNoKiTY  Report  of  the  Committee  on  Privileges  and  Elec- 
Tioxs.  ox  THE  Petition  of  Amos  J.  Ablett,  Claiming  the 
Seat  now  Occupied  by  Curtis  X.  Douglas,  from  the  Fourth 
Assembly  District  of  Albany  County. 

To  the  Honorable,  the  Legislature  of  the  State  of  New  York: 

The  undei-signed,  being  the  minority  of  your  committee  on 
])rivileges  and  elections,  present  the  following  report  in  the  matter 
of  the  contest  for  a  seat  in  this  Assembly  from  the  fourth  district 
of  Albany  county,  between  Amos  J.  Ablett,  contestant,  and  Curtis 
X.   Douglas,  contestee: 

The  matter  under  cor.sideration  has  rcH*eived  much  attention  on 
the  part  of  the  committee.     Xearly  3,000  pages  of  typewritten 
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testimony  and  the  evidence  of  nearly  500  witnesses  contained 
therein,  is  the  record  of  the  work  of  the  committee  in  this  contest. 

The  district  is  composed  of  the  town  of  Watervliet  and  the  city 
of  Cohoes,  in  the  county  of  Albany,  besides  which  there  are  twio- 
election  districts  in  the  ninth  ward  of  the  city  of  Albany.  There 
are  fifteen  election  districts  in  the  city  of  Cohoes,  eighteen  in  the 
town  of  Watervliet,  and  two  in  the  city  of  Albany,  making  a  total 
of  thirty-five  election  districts  in  the  Assembly  district  under 
consideration. 

The  total  vote  polled,  as  appears  by  the  official  election  returns 
for  member  of  Assembly,  was  9,896,  of  which  Curtis  N".  Douglas 
received  4,874,  Amos  J.  Ablett  received  4,602,  William  R.  Gaf- 
fers 191,  Frank  Coufal  124,  and  blank  105. 

To  summarize,  as  appears  from  the  returns: 

Curtis  N.  Douglas 4,874 

Amos  J.  Ablett 4,602 

Plurality  for  Douglas   272 


Claim  was  made  by  the  contestant  and  the  proof  offered  on  his 
behalf  was,  as  to  alleged  irregularities  in  several  districts  of  the 
town  of  Watervliet,  namely:  Fourth,  sixth,  eighth,  ninth,  thir- 
teenth and  seventeenth. 

The  proof  offered  as  to  each  of  these  districts  was  somewhat 
similar  in  character  and  consisted  generally  in  showing  that  illegal 
votes  had  been  cast  in  each  of  these  districts.  The  proof  beings 
that  fraudulent  votes  were  cast  by  persons  assuming  names,  on 
the  registry  list,  and  thus  falsely  personating  the  electors,  fraudu- 
lently voted  upon  those  names.  The  contestant  had  evidently 
caused  to  be  made  in  the  district  thus  assailed  a  thorough  and 
complete  canvass,  so  that  the  committee  may  fairly  assume  that 
the  illegal  and  fraudulent  votes  proven  in  each  of  these  districts 
represent  completely  such  irregularity  and  fraudulent  vote. 
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In  many  instances  he  has  proven  by  republican  workers  at  the 
polls  that  repeaters  voted  upon  the  names  given  of  duly-qualified 
voters.  In  manv  of  the  instances  he  also  called  these  voters  them- 
solves  to  prove  that  they  had  not  themselves  voted,  thus  doubly 
)»roving  the  same  fact,  but  not  doubling  the  number  of  fraudulent 
and  illegal  votes  proven. 

The  total  number  of  illegal  and  fraudulent  votes  thus  proven 
in  each  of  the  election  districts  above  referred  to  are  as  follows: 

Fourth  district 36 

Sixth  district 16 

Eighth  district   4 

Xinth  district 17 

Thirteenth  district   23 

Seventeenth  district 20 


115 


In  some  of  these  districts  the  contestant  has  endeavored  to  show 
a  few  additional  votes,  but  from  a  careful  examination  of  the 
testimony  and  the  registers  and  the  poll  lists  in  these  several  dis- 
tricts, the  above  are  all  that  can  be  said  to  have  been  proven.  If 
these  were  all  to  be  deducted  from  the  plurality  in  favor  of  the 
contestee,  it  will  be  seen  that  he  would  still  have  a  plurality  in 
the  Assembly  district  of  one  hundred  and  fifty-seven  (115  from 
272). 

Another  feature,  however,  is  to  be  considered  in  disposing  of 
this  matter,  and  this  relates  to  the  thirteenth  election  district  in 
the  town  of  Watervliet.  The  returns  from  this  election  district 
show  as  follows: 

Vote  for  Douglas    232 

Vote  for  Ablett  13 

219 


48 
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The  proof  shows  that  after  tlie  ])olls  were  closed  and  the  canvass 
was  begun  in  this  election  district,  the  poll  list  called  for  two 
hundred  and  forty-five  ballots,  but  that  the  ballots  in  the  box  over- 
ran thirty-six.  The  ballots  had  been  opened,  and  thus  opened, 
were  returned  face  down  in  the  ballot-box;  one  witness  testifying 
that  the  republican  ballots  having  been  placed  on  top.  Thereupon 
the  chairman  of  the  board  of  inspectors,  turning  his  back  to  the 
ballot-box,  so  that  he  could  not  see,  withdrew  from  the  ballot-box 
thirty-six  ballots,  of  which  thirty-four  were  for  the  republican 
candidate.  It  is  asserted  that  this  was  improperly  done,  and  that 
thereby  these  votes  were  improi)erly  lost  to  Mr.  Ablett. 

However  this  may  have  been  done,  or  for  what  purpose,  need 
not  now  be  considered,  in  this  view  of  the  matter,  for  the  reason 
that  if  these  withdrawn  ballots  be  credited  to  ^Mr.  Ablett  or  with- 
drawn from  the  vote  of  Mr.  Douglas,  upon  the  basis  above  stated, 
the  following  would  be  the  result: 

Douglas'  plurality,  as  above  stated,  having  deducted  every  il- 
legal vote  proven  in  the  whole  Assembly  district: 

Plurality  for  Douglas,  by  returns 272 

Deduct  every  proven  illegal  vote  in  the  district 115 

167 
Deduct  also  ballots  improperly  withdrawn  in  the  thirteenth 

Assembly  district 34 

Plurality  for  Douglas  still  remains  of 123 


Whereupon,  all  the  testimony  given,  the  committee  is  enabled 
to  ascertain  the  vote  of  the  electors  of  the  district,  it  would  be 
their  first  duty  to  correct  the  returns  in  accordance  with  such 
ascertained  vote,  and  to  declare  the  result  occurring,  because  the 
electors  of  the  several  districts  ought  not  to  be  disfranchised. 
(People  ex  rel.  Judson  v.  Thatcher,  55  N.  Y.  523;  McCrary  on 
Elections,  pp.  480,  483,  538;  Paine  on  Elections,  p.  762.)     There- 
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fore,  assuming  that  every  fraudulent  and  illegal  proven  vote  cast 
in  the  Assembly  district  be  deducted  from  the  vote  returned  for 
Mr.  Douglas,  and  the  proven  vote  for  Mr.  Ablett  in  excess  of  that 
returned  for  him  by  the  inspectors  in  the  thirteenth  district  be 
further  deducted  from  this,  it  will  be  seen  that  a  plurality  still 
remains  for  Mr.  Douglas,  and  he  is  entitled  to  his  seat. 

Upon  another  aspect  of  this  case,  the  result  would  be  the 
same.  It  is  claimed  by  the  contestant  that  the  returns  in  several 
of  the  election  districts  should  be  disregarded. 

It  is  well  settled  by  many  authorities  (I),  that  irregularities  by 
inspectors  do  not  invalidate  the  vote  of  their  district  unless  they 
change  the  result.  People  ex  rel.  Bradshaw  v.  Bidelman,  69 
Hun,  596,  is  a  recent  case  reiterating  this  well-known  doctrine 
and  cities  standard  authorities. 

"  The  power  to  reject  an  entire  poll  is  certainly  a  dangerous 
power,  and  should  be  exercised  only  in  an  extreme  case,  where 
it  is  impossible  to  ascertain  with  reasonable  certainty  the  true 
result."  (McCrary  on  Elections,  pp.  488,  489.)  Elections  are 
to  be  determined  by  the  majority  of  votes.  A  decision  which 
will  defeat  the  will  of  the  majority  will  subvert  the  foundation 
principle  of  republican  government.  (See  opinion  of  Andrews, 
J.,  in  People  ex  rel.  Nichols  v.  Board  of  Canvassers,  129  N".  T. 
433.) 

The  election  districts  assailed  by  the  contestant  in  each  in- 
stance, are  such  where  the  democratic  vote  largely  predominates, 
and  it  is  obvious  that  unless  the  returns  from  one  or  more  of  these 
heavy  democratic  districts  be  disregarded  the  actual  votes  show 
a  plurality  for  the  contestee. 

The  contestant  asks  that  the  returns  in  several  districts  be  dis- 
regarded. Some  of  the  more  important  and  serious  grounds  will 
be  considered.  Among  other  grounds,  upon  which  contestant 
asks  that  these  returns  be  disregarded,  is  the  one  that  illegal 
votes  were  permitted  to  be  cast. 

It  affirmatively  appears  that  in  each  instance  where  a  per- 
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son  offering  to  vote  was  challenged  the  oath  was  administered  by 
the  inspector,  and  after  the  oath  was  taken  the  ballot  was  re- 
ceived and  deposited. 

From  this  fact  alone  it  is  not  safe  to  predicate  fraud  or  illegal 
conduct  on  the  part  of  the  inspectors. 

The  Court  of  Appeals  has  laid  down  the  rule  in  express  terms : 
'•  The  inspector  is  only  a  ministerial  officer,  and  if  the  oath  be 
taken  it  is  the  absolute  duty  of  the  inspectors  to  receive  the 
vote."  (People  v.  Bell,  119  N.  Y.  175;  People  v.  Board  of  Can- 
vassers, 129  N.  Y.  372.) 

The  election  code  published  for  the  inspe<»tors  lays  down  the 
law  that  it  is  the  duty  of  the  inspectors  to  accept  the  vote  if  the 
oath  be  taken.  (Election  Code,  p.  62;  Manual  for  Inspectors, 
p.  67.)  • 

It  was  proven  in  behalf  of  contestant  that  upon  the  challenges 
to  proposed  voters  the  inspectors  in  several  districts  said  that 
if  the  person  challenged  took  the  oath  they  were  bound  to  receive 
it.  Thus  it  will  be  seen  they  were  justified  in  view  of  the  law 
as  laid  down  and  above  referred  to. 

It  is  doubtless  true,  that,  in  some  of  these  districts,  occurrences 
to  be  severely  criticized  took  place  such  as  in  one  district  (seven- 
teenth) there  were  no  doors  upon  the  booths. 

In  several  of  the  districts  referred  to  (notably  the  thirteenth) 
there  seemed  to  have  been  an  utter  disregard  of  the  provisions  of 
law  which  required  the  voter  to  enter  the  booth  alone,  and  in 
many  instances  the  proof  shows  that  voters,  without  having  taken 
the  oath  required  by  statute,  were  accompanied  into  the  booth  and 
assisted  in  the  selection  or  folding  of  their  ticket,  or  both. 

In  this  last-mentioned  district  it  also  appears  that  both  }>arties 
were  guilty  of  this  disregard  of  the  law  in  respect  to  booths. 
Democratic  workers  in  large  numbers,  and  republicans  watchers 
and  workers  in  less  numbers,  but  no  loss  openly,  accompanied 
voters  into  the  booths  as  above  stated. 

In  one  district  (seventeenth),  the  polls  were  opened  at  sim- 
rise,  although  heretofore  they  had  not  been  opened  until  eight 
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o'clock.     And  the  contestant  alleged  this  as  elements  of  impro- 
priety. 

The  opening  and  closing  of  the  polls  is  clearly  a  directory 
matter.     (People  v.  Cook,  8  N.  Y.  92.) 

Besides,  tlie  proof  shows,  by  republican  witnesses  called  by 
the  contestant,  that,  in  1892,  the  polls  in  this  district  (seven- 
teenth), were  not  opened  until  nearly  nine  o'clock,  and  that  much 
fault  was  found  by  voters  generally  throughout  thie  district.  This 
would  seem  to  be  a  justification  for  opening  the  polls  at  the  hour 
stated. 

There  is  also  proof  that,  in  one  district  (fourth),  the  registry 
list  for  the  election  of  1893,  instead  of  being  copied  from  the 
poll  list  of  1892,  was  copied  from  the  registry  list  of  1892,  and 
contestant  claims  this  invalidates  the  registration  for  that  dis- 
trict. This  precise  question  has  been  passed  upon  by  the  Court 
of  Appeals: 

"  It  is  not  essential  to  the  validity  of  a  register  of  elections 
that  the  board  use  in  preparing  the  preliminary  register  the  poll 
list  of  the  last  election." 

"  The  board  is  not  required  to  enter  into  the  register  the  names 
of  all  persons  appearing  upon  the  poll  lists  of  the  last  preceding 
election.  It  is  directory  only,  and  their  omission  to  do  so  is  not 
a  violation  of  the  act."  (People  ex  rel.  Frost  v.  Wilson,  62  N. 
Y.  186.) 

It  was  found  that  in  some  cases  there  were  errors  apparently 
on  the  poll  lists  as  to  parts  of  names  or  mis-spelled  names,  or 
errors  as  to  numbers  of  places  of  residence;  so,  too,  other  minor 
matter,  apparently  irregular,  appears  in  several  of  these  districts. 

The  provisions  of  the  Election  Law  are  of  two  kinds;  those 
which  may  be  said  to  be  directory  and  those  wliich  are  mani- 
festly mandatory. 

It  is  the  opinion  of  your  committee  that  in  none  of  the  matters 
which  may  be  regarded  as  directory,  the  proof  would  show  the 
law  to  have  been  violated  to  a  degree  sufficient  to  justify  a  dis- 
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regarding  of  the  returns  in  any  of  the  election  districts  assailed, 
excepting  perhaps  the  thirteenth  election  district,  which  will  be 
considered  hereafter. 

While  the  proof  shows  these  illegal  and  fraudulent  votes  in 
these  several  election  districts,  it  does  not  appear  that  thej  were 
cast  for  Mr.  Douglas,  nor  that  in  any  wise  he  was  cognizant  of 
anything  illegal  in  reference  to  the  election. 

The  returns  in  each  of  the  election  districts  are  in  due  form 
and  are  to  stand  unless  overthrown  by  clear  evidence  of  irregu- 
larities, invalidities  or  fraud  on  the  part  of  the  inspectors  suffi- 
cient to  change  the  result. 

It  has  already  been  shown  that  unless  the  returns  in  several 
election  districts  are  disregarded,  the  contestee  will  have  a  clear 
plurality  of  the  votes  cast. 

Anticipating  the  possible  action  of  the  committee  in  disregard- 
ing the  returns  of  the  thirteenth  district,  in  which  the  grossest 
irregularities  seem  to  have  occurred,  the  contestee  to  overcome 
the  deficiency,  which  would  appear  if  the  returns  in  this  district 
were  disregarded  and  which  might  leave  him  in  an  apparent 
minority,  has  proven  that,  at  least  one  hundred  and  thirteen  votes 
were  cast  for  him  in  this  district. 

So  that  if  the  return  in  this  (thirteenth)  district  was  disre- 
garded, and  the  sitting  member  bo  deprived  of  the  majority 
shoAvn  for  him  by  the  return  from  this,  the  heaviest  democratic 
district,  the  result  will  still  be  to  prove  the  election  of  the  con- 
testee. 

The  following  is  a  summary  of  the  testimony  on  the  basis  of 
disregarding  the  votes  in  the  thirteenth  district  —  allowing  each 
candidate  the  vote  actually  proven  in  this  district  —  and  deduct- 
ing from  contestee  every  proven  illegal  vote  in  the  entire  As- 
sembly district : 

According  to  the  returns,  Douglas'  vote 4,874 

Deduct  his  vote,  thirteenth  district 232 

Douglas'  vote,  excluding  thirteenth  district 4,642 
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Deducting  every  alleged  illegal  vote,  fourth  dis- 
trict   36 

Sixth  district 15 

Eighth  district 4c 

Ninth  district 17 

Seventeenth  district 20 

92 


Douglas'  vote 4,550 

Ablett's  vote,  as  per  returns 4,602 

Deduct  thirteenth  district 18 


4,589 
Add  his  entire  vote  proven  in  thirteenth  district.  .  51 


4,640 
Requiring  Douglas  to  prove  to  produce  a  tie &0 


4,640 
But  the  number  of  votes  proven  given  for  Douglas  in  this 

district  was   113 


4,527 


Not  only  meeting  the  vote  of  Ablett  (the  return  in  this  district 
being  disregarded),  but  an  excess  of  twenty-three. 

Thus  taking  from  the  vote  of  the  contestee  every  proven  il- 
legal vote  in  the  Assembly  district,  disregarding  the  return  in  the 
thirteenth  election  district  and  crediting  the  contestee  only  with 
his  vote  actually  proven  in  that  district,  and  also  crediting  the 
contestant  with  the  vote  actually  proven  for  him  in  the  disre- 
garded district,  a  plurality  still  remains  for  the  contestee,  who 
thus  appears  to  have  a  plurality  of  the  votes  in  the  Assembly  dis- 
trict, and  he  is  entitled  to  retain  his  seat  in  this  Assembly. 

Your  committee,  therefore,  recommends  the  adoption  of  the 
following  resolution : 
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Resolvedj  That  the  petition  of  Amos  J.  Ablett,  claiming  to 
have  been  elected  member  of  Assembly  from  the  fourth  Assembly 
district  of  the  comity  of  Albany,  be,  and  the  same  hereby  is 
dismissed,  as  the  allegations  therein  contained  have  not  been 
proven. 

Resolvedj  That  Hon.  Curtis  N.  Douglas  was  legally  elected  at 
the  general  election  in  November,  1893,  as  member  of  Assembly 
from  the  fourth  Assembly  district  of  the  county  of  Albany,  and 
is  entitled  to  retain  the  seat  now  occupied  by  him  as  such  member 
of  Assembly. 


Albany,  April  9,  1894. 


VICTOR  J.  DOWLING, 
HENRY  McNAMEE, 
JOHN  C.  HARRIGAK 


The  House  took  no  action  on  the  above  reports  and  Mr.  Doug- 
las was  allowed  to  hold  his  seat  until  the  end  of  the  session,  al- 
though Mr.  Ablett  was  declared  to  be  legally  elected  by  the  ma- 
jority report  of  the  committee.  The  report  was  made  to  the 
House  on  April  9th,  and  the  Legislature  adjourned  April  26, 
1894. 
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Bliss  —  Sprague 606-609 

Petition  of 606 

Report  of  Committee  607-608 

Minority  Report 608-609 

Minority  Report  adopted ^ 009 

Seat  awarded  to 609 

BelUnger  —  Todd 52-55 

PetiUon  of 52 

Report  of  Committee 52-55 

Seat  awarded  to 54 

Bucknan  —  Dixon 467-468 

Petition  of 467 

Report  of  Committee 467-468 

Seat  awarded  to  . . . ; •. 468 

0. 

Connor,  Richard,  Case  of 34-36 

Report  of  Committee 34-^35 

Committee  of  the  Whole 35-36 

Connor  denied  right  to  seat 36 
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Gamp  —  Huntington 51-62 

Petition  of  Mr.  Camp 51 

Report  of  Committee 51-52. 

Mr.  Camp  awarded  seat * 52 

Abram  Camp  takes  oath  of  office 52 

Crawford  —  Murphy 447-465 

Petition  of  Mr.  Murphy 447 

Majority  Report  of  Committee 447-458 

Exceptions  of  Mr.  Veeder 459 

Minority  Report 460-465 

Majority  Report  adopted 465 

Seat  awarded  to  Mr.  Crawford 465 

Clausen  —  Van  Brunt 479-488 

Petition  by  Mr.  Clausen,  Jr 479 

Report  of  Committee 479-485 

Majority  Report   485-488 

Report  of  Majority  adopted 488 

Seat  awarded  to  Mr.  Clausen 488 

1 
Campbell  —  Zlmmer 511-516 

Petition  of  Mr.  Zlmmer 511 

Report  of  Committee 511-516 

Report  of  Committee  adopted 516 

Seat  awarded  to  Mr.  Campbell 516 

Coffey  —  Sheridan 609-610 

Petition  by  Mr.  Coffey 609 

Report  of  Committee 609-610 

Report  of  Committee  adopted 610 

Seat  awarded  to  Mr.  Sheridan 610 

Connolly  —  Lindsay 614-619 

Petition  by  Mr.  Connolly  614 

Report  of   Committee   614-618 

Committee  Report  adopted  619 

Seat  awarded  to  Mr.  Lindsay 619 
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Campbell  —  Loonan    64H-649 

Petition  by  Mr.  Campbell 648 

Report  of  Committee 648-649 

Committee  Report  adopted   649 

Seat  awarded  to  Mr.  Loonan 649 

(^onklln  —  Maguire , (M9-68l» 

Petition  by  Mr.  Conklln 649 

Evidence,  etc 650 

Majority  Report 651-668 

Minority  Report 6(58-679 

Majority  Report  adopted  679 

Seat  awarded  to  Mr.  Conklin 680 

Speaker  administers  oatli 680 

Casey  —  Draper 596-606 

Petition  of 596 

Report  of  Committee   596-606 

Report  adopted 606 

Seat  awarded  to 606 

Cook  —  Frazee 353-3aS 

Petition  of 53 

Majority  Report   353-361 

Minority  Report 361-368 

Seat  awarded  to 361 

Clark  —  Lynde 5^-61 

Petition  of 59 

Report  of  Committee 60-61 

Seat  awarded  to 61 

Cady  —  Lawrence 552-554 

Petition  of  552 

Report  of  Committee 552-553 

Report  adopted 554 

Seat  awarded  to 554 

Couglilin  —  O'Brien 726-731 

Petition  of  726 

Report  of  Committee 726-731 

Report  adopted 731 

Seat  awarded  to 731 
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Crosby  —  Pierce '. 191-211 

Petition  of 191 

Report  of  Committee  192-197 

Minority  Report   198-207 

Committee  of  the  Whole 208 

Seat  awarded  to 210 

Carman  —  Duryea 568-580 

Petition  of 568 

Report  of  Majority 5G9-572 

Minority  Report 574r-579 

Majority  Report  adopted   580 

Seat  awarded  to  580 


D. 

De  Graff  —  Sanders X38-165 

Petition  of  Mr.  De  Graff 138 

Petition  of  the  people  140 

Report  of  Committee 140-141 

Majority  Report 141-151 

Minority  Report    151-1G4 

Resolution  to  consider  the  case 164 

Report  considered   164-165 

Report  adopted  165 

Mr.  De  Graff  seated 165 


Dayton,  John  H 174-191 

Communication  of  Mr.  Dayton  174-175 

Report  of  Committee  176 

Communications 176-177 

Committee  of  the  Whole 177 

Report  of   Committee   on   Privilegos   and   Elections   referred   to 

.Tndlciary  Committee   178 

Majority  Report  of  .Tndir*iary  Committoe 178-180 

Minority  Report   *. .   181-190 

Seat  not  vacated  by  acceptance  of  Federal  office 190-191 

Mr.  Dayton  seftted   191 
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Durland  --  FuUerton 26&-282 

Petition  of  Mr.  Durland 269 

Committee  to  take  testimony  260 

Report  of  Committee   270-278 

Report  considered 279-280 

Report  of  Committee  adopted 281 

Mr.  Durland  awarded  seat 281 

Dixon  —  Buckman 467-468 

Petition  by  Mr.  Buckman 467 

Report  of  Committee 467-468 

Seat  awarded  to  Mr.  Dixon 468 

Davis  —  Fairchild 554-^68 

Petition  by  Mr.  Fairchild  564 

Report  of  Committee 554^-565 

Minority  Report 565-568 

Majority  Report  adopted  568 

Seat  awarded  to  Mr.  Davis 568 

Duryea  —  Carman 568-580 

Petition  by  Mr.  Carman 568 

Report  of  Committee  (Majority)  569-4572 

Minority  Report 574-579 

Majority  Report  adopted 580 

Seat  awarded  to  Mr.  Carman 580 

Dwyer  —  Plant 685-689 

Petition  by  Mr.  Dwyer 685 

Report  of  Committee 685-689 

Report  of  Committee  adopted 689 

Seat  awarded  to  Mr.  Plant 689 

Douglas  —  Ablett 736-760 

Petition  by  Mr.  Ablett 786 

Majority  Report 737-751 

Minority  Report 751-760 

House  took  no  action  on  the  Reports 760^ 
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Dunlap  —  Dwyer 62^-631 

PeUtlon  of  622 

Report  of  Committee 622-627 

Minority  Report 627-630 

Seat  awarded  to  681 

Decker  —  Hawkins 52S-537 

Petition  of 528 

Majority  Report 628-532 

Minority  Report 582-585 

Majority  Report  adopted 537 

Seat  awarded  537 

Draper  —  Casey 596-606 

Petition  by  Mr.  Casey 596 

Report  of  Committee 596-606 

Report  of  Committee  adopted 606 

Seat  awarded  to  Mr.  Draper 606 

Davis  —  Sheffer 621-622 

Petition  of  Mr.  Davis  621 

Report  of  Committee 621-622 

Committee  Report  adopted  622 

Seat  awarded  to  Mr.  ShefTer 622 

Dwyer  —  Dunlap 622-631 

Petition  by  Mr.  Dwyer 622 

Report  of  Committee  622-627 

Minority  Report 627-630 

Majority  Report  awarded  the  seat  to  Mr.  Dwyer 631 

Duffy  —  KeiTlgan 680-685 

PetlUon  by  Mr.  Duffy 680 

Report  of  Committee 680-684 

Report  of  Committee  adopted 685 

Seat  awarded  to  Mr.  Kerrigan 685 

Dolan  —  Seeley 846-852 

Petition  of 846 

Report  of  Committee  847-349 

Minority  Report 850-852 

Majority  Report  recommends 849 

40 
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Derrick  —  Van  Vorst 610-612 

Petition  of 610 

Report  of  Committee 610-612 

Report  adopted 612 

Seat  awarded  to 612 

E. 

Eason  —  Phelps 55-57 

Petition  of  Mr.  Phelps 55 

Report  of  Committee 55-57 

Seat  awarded  to  Mr.  Phelps 66 

Ellmore  —  Westbrook 325-328 

Petition  by  Mr.  Ellmore 325 

Report  of  Committee 325-328 

Report  adopted 328 

Seat  awarded  to  Mr.  Westbrook 328 

Evans  —  Bostwick    88-96 

Petition  of 88 

Report  of  Committee 88-95 

Committee  of  the  Whole  95-96 

Seat  awarded  to  Mr.  Bostwick 95 

Oath  of  office 96 

F. 

Fitch  —  Paine 20-22 

A  memorial   20 

Report  of  Committee 21 

Mr.  Fitch  retains  his  seat 21-22 

Forman  —  Stanley 28-30 

Memorial 28 

Report  of  Committee 28-i30 

Mr.  Forman  awarded  seat 30 

Field  —  Others 32-34 

Petition  of 32 

Report  of  Committee  32 

Mr.  Field's  right  to  seat  denied 34 
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Fellows  —  Allen 43-51 

Petition  of  Mr.  Fellows 43 

Keport  of  Committee 43-44 

Committee  recommend  seating  of  Mr.  Fellows 44 

Resolutions,  etc 45-51 

House  adopts  resolutions  51 

Fowks  — Taber 72-74 

Petition  of  John  Fowks,  Jr 72 

Report  of  Committee  72-74 

Mr.  Fowks  awarded  seat 74 

Frezee  —  Cook 353-368 

Petition  of  Mr.  Cook 353 

Majority  Report 353-361 

Minority  Report   301-368 

Majority  Report  declares  Mr.  Cook  entitled  to  the  seat 301 

Friday  —  Graham 68ft-704 

Petition  by  Mr.  Friday 689 

Report  of  Committee 690-694 

Minority  Report 694-703 

Majority  Report  adopted  704 

Seat  awarded  to  Mr.  Friday 704 

Foley  —  Baillie 645-646 

Petition  of 645 

Report  of  Committee 645-646 

Report  adopted 647 

Seat  awarded  to  Mr.  Foley 647 

FuUerton  —  Durland 268-282 

Petition  of  269 

Report  of  Committee 270-278 

Report  adopted   281 

Seat  awarded  to  281 

Fairchild  —  Davis 554-568 

Petition  of 554 

Report  of  Committee  554-565 

Minority  Report   566-568 

Majority  Report  adopted  568 

Seat  awarded  to 568 
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Garretson  —  Hillyer 137 

Petition  of  Mr.  Garretson 137 

Report  of  Committee 137 

Petition  of  Mr.  Garretson  denied 137 

Greenwood  —  Hotchklss 612-614 

Petition  by  Mr.  Greenwood 612 

Report  of  Committee 612-614 

Report  of  Committee  adopted 614 

Seat  awarded  to  Mr.  Hotchklss 614 

Gregory  -—  Balder 471-478 

Petition  of 471 

Majority  Report 472-473 

Minority  Report 473-475 

Second  Majority  Report 477-478 

Majority  Report  adopted  476 

Seat  awarded  to  Mr.  Baker 476 

Graliam  —  Friday 689-704 

Petition  of 689 

Report  of  Committee 600-694 

Minority  Report 694-703 

Majority  Report  adopted 704 

Seat  awarded  to  704 

Goodrich  —  Jones 588-544 

Petition  of  538 

Report  of  Committee 538-542 

Petition  of,  denied  542 

Gurnee  —  Suffern 68-72 

Petition  of 68 

Report  of  Committee 68-70 

Seat  awarded  to 70-71 

Granger  —  Wheeler 96-108 

Petition  of 96 

Report  of  Committee 96-106 

Petition  granted  106 
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Gardenler  —  Warner 633-684 

Petition  of 633 

Report  of  Committee 633-634 

Report  adopted 634 

Seat  awarded  to  634 

H. 

Hunter  —  Bronson  —  Hinds 30-31 

Petition  of 30 

Report  of  Committee 31 

Mr.  Hunter  awarded  seat 31 

Hawkins  —  Decker 528-^537 

Petition  by  Mr.  Hawkins 528 

Majority  Report 528-^S32 

Minority  Report 632-635 

Consideration  of  Report  postponed 636 

Consideration  resumed  636 

Majority  Report  adopted  537 

Seat  awarded  to  Mr.  Hawkins 637 

Hynes  —  Liddle 689-595 

Petition  by  Mr.  Liddle 689 

Report  of  Committee 690-693 

Minority  Report  693-695 

Report  of  Majority  adopted 695 

Seat  awarded  to  Mr.  Liddle 595 

Howard  —  Stranalian 631-632 

Byldence  taken  by  recorder 631 

Committee  made  no  report 632 

Haywood  —  Beers 211-214 

Petition  of  cltlEens 211 

Report  of  Committee 211-214 

Seat  awarded  to  Mr.  Beers 214 

Huntington  —  Camp 51-62 

Petition  of 51 

Report  of  Committee 61-52 

Seat  ft  warded  to  Mr.  Camp 52 
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Hillyer  —  Garretson 187 

Petition  of  137 

Report  of  Committee 137 

Petition  denied 137 

Ilotciikiss  —  Greenwood 612-614 

Petition  of 612 

Report  of  Committee 612-614 

Report  adopted   614 

Seat  awarded  to  614 

Hinds  —  Hunter 30-31 

Petition  of 30 

Report  of  Committee 31 

Seat  awarded  to  31 

Hopps  —  Kenney 368-390 

Petition  of SOS- 
Majority  Report 360-388 

Minority  Report 388-389 

Seat  awarded  to 390 

Hughes  —  Kneeland 704-718 

Petition  of 704 

Majority  Report  705-713 

Minority  Report 713-718 

Report  adopted 718 

Seat  awarded  to  ' 718 

Hasbrouck  —  Montanye 214-242 

Petition  of 214 

Majority   Report    215-221 

Minority  Report  223-237 

Committee  of  the  Whole  237-238 

Seat  awarded  to  230 

Halpine  —  McLeod 517-528 

Petition  of  517 

Report  of  Committee 517-524 

Minority  Report   524-526 

Majority  Report  adopted 527 

Seat  awarded  to  527 
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HaU  — Ramsey > 26-28 

Petition  of 26 

Report  of  Committee 26-28 

Seat  awarded  to  28 

Hungerf  ord  —  Shook 393-433 

Petition  of 393 

Majority  Report 394-404 

Report  of  Mr.  Gleason  404-422 

Minority  Report   423-432 

Seat  awarded  to 433 

I. 

Ivana  —  Mills 344-346 

Protest  of  Mr.  Mills 344 

Report  of  Committee 344-346 

Mr.  Ivans  seated 346 

J. 

.Tones  —  Tredwell 109-129 

Petition  of  Mr.  Jones 109 

Report  of  Committee 109-129 

Mr.  Jones  declared  elected 129 

House  ordered  Mr.  Jones  to  take  his  seat 129 

Johnson  —  Moss 242-268 

Petition  of  Mr.  Johnson 242 

Committee  to  send  for  persons  and  papers 242 

Connty  Judge  to  take  testimony .* 243 

Majority  Report  of  Committee 244-254 

Minority  Report  of  Committee 256-266 

Majority  Report  adopted 267 

Mr.  Johnson  seated  267 

Jayne  —  Underwood 282-303 

Petition  of  Mr.  Underwood 282 

Resolution  relative  to  Mr.  Underwood's  seat 282 

Report  of  Committee  283-284 

Majority  Report 284-287 

Minority  Report 287-300 

Special  Committee  appointed  300 

Report  of  Special  Committee 302 

Report  of  Select  Committee  302 

.    Pptition  of  Mr.  Underwood  denied 303 
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Jones  —  Qoodrich 638-544 

Petition  by  Mr.  Goodrich  538 

Report  of  Committee 538^^2 

Evidence  tal^en,  etc 542-644 

Petition  of  Mr.  Goodrich  denied 542 

Johnson  —  Adsit 619t-«20 

Petition  by  Mr.  Adsit 619 

Report  of  Committee 619-620 

Report  adopted 620 

Seat  awarded  to  Johnson 620 

K. 

Keep  —  Riggs 132-137 

Petition  of  Mr.  RIggs 132 

Report  of  Committee 132-137 

Petition  of  Mr.  RIggs   denied 136 

Kenny  —  Hopps 368-390 

Memorial  of  Mr.  Hopps 368 

Majority  Report   369-388 

Minority  Report 388-389 

Report  considered 390 

Mr.  Kenny  awarded  seat 390 

Kneeland  —  Hughes 704-718 

Petition  by  Mr.  Kneeland 704 

Majority  Report 705-713 

Minority  Report 713-718 

Majority  Report  adopted  718 

Seat  awarded  to  Mr.  Kneeland 718 

Kenyon  —  Allen 74-76 

Petition  by  Mr.  Allen 74 

Report  of  Committee 74-75 

Report  considered 7i» 

Both  Kenyon  and  Allen  denied  seats 75-76 

Kerrigan  —  Dnffy 680  <»6 

Petition  of 680 

Report  of  Committee 680-684 

Report  adopted 685 

Seat  awarded  to 685 
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Livingston  —  Bay 57-59 

Petition  of  Mr.  Livingston 57 

Report  of  CJommlttee 57-69 

Mr.  Livingston  awarded  seat 59 

Lynde  —  Clark 59-61 

Petition  of  Mr.  Lynde  presented 59 

Report  of  Committee 00-61 

Mr.  Lynde  awarded  seat 61 

Lawrence  —  Cady 552-554 

Petition  by  Mr.  Cady 552 

Report  of  Committee 552-553 

Report  adopted  554 

Seat  awarded  to  Mr.  Lawrence 554 

La  Malda  —  OdonneU 719-724 

Petition  by  Mr.  La  Malda 719 

Report  of  Committee 719-724 

Report  adopted 724 

Seat  awarded  to  Mr.  Odonnell 724 

I^nnsbnry  —  Bush 634-644 

Petition  of 634 

Majority  Report 635-638 

Minority  Report 638-643 

Mr.   Bush,   In  a  signed   statement,   withdrew   from  the   contest 
before  reports  were  acted  upon 643 

Lasch  —  Bloomlngdale 647-648 

Petition  of 647 

Report  of  Committee 647-648 

Report  adopted 648 

Seat  awarded  to  Mr.  Lasch  648 

Lindsay  —  Connolly 614-619 

Petition  of 614 

Report  of  Committee   614-618 

Report  adopted 619 

Seat  awarded  to  619 
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Loonan  —  Campbell 648-^19 

Petition  of 648 

Report  of  Committee 648-049 

Report  adopted  649 

Seat  awarded  to 649 

Liddle  —  Hynes 589-595 

Petition  of 589 

Report  of  Committee   590^93 

Minority  Report 593-695 

Majority  Report  adopted  595 

Seat  awarded  to 595 

Lyon  —  Williams 434-446 

Petition  of  434 

Report  of  Committee 434-445 

Minority  Report 445-446 

Report  of  Majority  adopted 446 

Seat  awarded  446 

M. 

Myers  —  Piatt 17-20 

Petition  of 17 

Report  of  Committee 18-19 

Mr.  Myers*  seat  retained 19-20 

Miller,  Absalom  E 168-170 

Resolution  relative  to  his  right  to  a  seat 166 

Report  of  Committee 167-170 

Mr.  Miller  awarded  the  seat 170 

Montanye  —  Hasbronck 214-242 

Petition  of  Mr.  Hasbrouclc 214 

Majority  Report  of  Committee 215-221 

Protest  of  Supervisors  221-223 

Minority  Report  of  Committee 223-237 

Committee  of  the  Whole 237-238 

Mr.  Montanye  seated w 239 
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McKeever  —  Whalen 506-511 

Petition  by  Mr.  McKeever 5()6 

Report  of  Committee 50&-509 

Mr.  Moseley  dissents 509 

Consideration  of  report 510 

Majority  Report  adopted 510 

Seat  awarded  to  Mr.  McKeever 510 

■ 

Mcleod  —  Halpine 517-528 

Petition  by  Mr.  McLeod 517 

Report  of  Committee 517-524 

Minority  Report 524-626 

Report  considered  and  adopted , . .  527 

Seat  awarded  to  Mr.  McLeod 527 

Murphy  —  Springstead 548-551 

Petition  by  Mr.  Springstead 548 

Report  of  Committee  548-551 

Report  adopted 551 

Seat  awarded  to  Mr.  Murphy 551 

Miller  —  Trainor 724-726 

Petition  by  Mr.  Miller 724 

Report  of  Committee 725 

Report  adopted 726 

Seat  awarded  to  Mr.  Trainor 726 

McCabe  —  Arcularius , 391-393 

Petition  by  Mr.  McCabe 391 

Report  of  Committee 391-392 

Seat  awarded  to  Mr.  Arcularius 393 

Mitchell  —  Berry 13-17 

Petition  of 13 

Report  of  Committee  14-16 

Seat  of  Mr.  Berry  and  Mr.  Mitchell  vacated 17 

McGlashan  —  Bryan 76-85 

Petition  of 76 

Report  of  Committee  76-84 

Committee  of  the  Whole 84-85 

Seat  awarded  to  Mr.  Bryan  84-85 
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Murphy  —  Crawford 447-465 

Petition  of 447 

Majority  Report 447-468 

RxceptlonB  of  Mr.  Veeder 459 

Minority  Report 460-465 

Majority  Report  adopted 465 

Seat  awarded  to  Mr.  Crawford 465 

Maguire  —  Conklin 649-680 

Petition  of 649 

Evidence,  etc 650 

Majority  Report 651-668 

Minority  Report 668-679 

Majority  Report  adopted 679 

Seat  awarded  to   680 

Miller  — Ivans 344-^46 

Petition  of 344 

Report  of  Committee  344-346 

Seat  awarded  to 346 

Mobs  —  Johnson 242-268 

Petition  of 242 

Majority  Report 244-254 

Minority  Report 255-266 

Majority  Report  adopted 267 

Seat  awarded  to 267 

Melody  —  Pasfleld 733-734 

Petition  of ._ 733 

Report  of  Committee 733-734 

Report  adopted 734 

Seat  awarded  to 734 

Mitchell  —  Ransom 469-471 

Petition  of 469 

Report  of  Committee 469-471 

Seat  awarded  to  471 
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O'Brien  —  Ooughlin 726-731 

Petition  by  Mr.  O'Brien 726 

Report  of  Oommittee 726-731 

Report  adopted 731 

Seat  awarded  to  Mr.  Goughlin 731 

OdonneU  — La  Maida 71^724 

Petition  of 719 

Report  of  Committee 71^724 

Report  adopted 724 

Seat  awarded  to  724 

P. 

Phelps  —  Eafion 50-^7 

Petition  of  Mr.  Phelps 66 

Report  of  Committee v 66-67 

Mr.  Phelps  awarded  seat 66 

Pierce  —  Crosby 191-211 

Petition  of  Mr.  Crosby 191 

Majority  Report  of  Committee 192-197 

Minority  Report  of  Committee 198-207 

Committee  of  the  Whole 208-210 

Mr.  Pierce  awarded  the  seat 210 

Patterson  —  Brodsky  680-586 

Petition  by  Mr.  Brodsky  680 

Report  of  Committee 681-686 

Report  adopted 686 

Seat  awarded  to  Mr.  Patterson 686 

Page  —  Tobln 731-732 

Petition  by  Mr.  Page 731 

Report  of  Committee 782 

Reported  adopted 732 

Seat  awarded  to  Mr.  Tobln 732 

Pasfleld  —  Melody 733-734 

Petition  by  Mr.  Pasfleld 733 

Report  of  Committee 733-734 

Report  adopted 734 

Seat  awarded  to  Mr.  Melody 784 
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Palmer  —  Bevier 10-12 

Petition  of  10 

Report  of  Committee 11 

Seat  awarded  to  Mr.  Bevier 12 

Parker  —  Breese 85-88 

PetiUon  of 85 

Report  of  Committee 85-88 

Seat  awarded  to  Mr.  Breese 88 

Plant  —  Dwyer 685-689 

Petition  of 685 

Report  of  Committee 685-689 

Report  adopted 689 

Seat  awarded  to 689 

Paine  —  Fitcli 20-22 

Memorial  of 20 

Report  of  Committee 21 

Seat  awarded  to 21-22 

Piatt  — Myers 17-20 

Petition  of 11 

Report  of  Committee 18-19 

Seat  awarded 19-20 

R. 

Rathbun  —  Buel 24-26 

Memorial 24 

Report  of  Committee 24-26 

Mr.  Rathbun  awarded  seat 26 

I 

Ramsey  —  Hall 26-28 

Petition.    See  Assembly  Journal,  1808,  p.  10. 

Report  of  Committee 26-28 

Mr.  Ramsey  awarded  seat 28 

Rowan  —  Tozer 7-10 

Petition  of  Mr.  Rowan  7 

Report  of  Committee 7-9 


Index.  788 

PAGE. 

Ransom  —  MitcheU 469-471 

Petition  of  Mr.  Mitchell 469 

Report  of  Committee 469-471 

Seat  awarded  to  Mr.  Ransom  471 

Raber  — Worth 489-496 

Petition  by  Mr.  Raber 489 

Majority  Report 489-495 

Minority  Report 495-496 

Majority  Report  adopted  496 

Seat  awarded  to  Mr.  Raber 496 

Reinhard  —  Aspinwall  632-633 

Petition  by  Mr.  Reinhard 682 

Report  of  Committee 632-633 

Report  of  Committee  adopted  633 

Seat  awarded  to  Mr.  Aspinwall 633 

Riggs  —  Keep 132-137 

Petition  of 182 

Report  of  Committee 132^137 

Petition  denied 136 

Richards  —  White 36-43 

Petition  of 36 

Report  of  Committee 36-42 

Seat  awarded  to ^ 42 

S. 

Staats  —  Van  Dyck 22-28 

A  memorial 22 

Report  of  Committee 22-23 

Report  not  agreed  to 23 


Suffem  —  Gurnee 68-72 

Petition  of  Mr.  SnfFern 68 

Report  of  Committee 68-70 

Report  of  Committee  considered  70-71 

Mr.  Snffem  awarded  seat 7(^71 
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Seger  —  Wheaton 129-132 

Petition  of  Mr.  Seger 129 

Report  of  Committee 130-1^2 

Mr.  Seger  awarded  seat 132 

Buow  —  Smith 303-324 

Petition  of  Mr.  Smith 303 

Mr.  Smith  invited  to  occupy  a  seat 303 

Majority  Report  of  Committee r 304-314 

Minority  Report  of  Committee 315-523 

Substitute  for  Majority  and  Minority  Report 323 

Seat  declared  vacant 324 

Seeley  — Dolan 346-352 

Petition  of  Mr.  Dolan 346 

Preamble  and  resolution  346-347 

Majority  Report  of  the  Committee  347-349 

Report  declares  Mr.  Seeley  entitled  to  seat 349 

Minority  report 350-352 

Shook  —  Hungerf  ord 393-433 

Petition  of  Mr.  Shook 393 

Majority  Report  of  Committee   394-404 

Report  of  Mr.  Gleason 404-422 

Minority  Report  of  Committee 423-432 

Seat  awarded  to  Mr.  Shook 433 

■ 

Sherman  —  Smith 497-506 

Petition  by  Mr.  Smith  497 

Report  of  Committee 497-503 

Minority  Report  503-505 

Majority  Report  adopted 506 

Seat  awarded  to  Mr.  Sherman 506 

Sprague  —  Bliss  606-609 

Petition  by  Mr.  Sprague 606 

Report  of  Committee 607-608 

Minority  Report 608 

Minority  Report  adopted 609 

Seat  awarded  to  Mr.  Bliss  600 
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Sheldon  —  Bovee  62-08 

Petition  of 62 

Report  of  Committee 62-66 

Committee  recommended  reseating  of  Sheldon 66 

Committee  of  the  Whole 66-67 

Seat  awarded  to  Mr.  Bovee 68 

Sheridan  —  CoflPey   ! 609-610 

Petition  of 609 

Report  of  Committee 609-610 

Report  adopted 610 

Seat  awarded  to 610 

Sanders  —  De  Graff 138-165 

Petition  of 138 

Petition  of  people 140 

Majority  Report 141-151 

Minority  Report ; 151-164 

Majority  Report  adopted. 165 

Seat  awarded 165 

Sheffer  —  Davis   621-622 

Petition  of 621 

Report  of  Committee 621-622 

Report  adopted 622 

Seat  awarded  to  622 

Stanley  —  Forman 28-30 

Memorial  of 28 

Report  of  Committee 28-30 

Seat  awarded  to 30 

Stranahan  —  Howard 631-632 

Evidence  taken  by  Recorder 631 

Committee  made  no  report 632 

Sprlngstead  —  Murphy 548-551 

Petition  of 548 

Report  of  Committee   548-551 

Report  adopted 651 

Seat  awarded  to  651 

1^ 
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Smith  —  Snow   303-^24 

Petition  of 303 

Report  of  Committee 304-314 

Minority  Report 315-^23 

Seat  declared  vacant 324 

Smith  —  Sherman 497-506 

Petition  of 497 

Report  of  Committee 497-503 

Minority  Report  503-505 

Majority  Report  adopted 506 

Seat  awarded 506 

Sheldon  —  Warner 328-^344 

Petition  of 328 

Report  of  Majority 329-333 

Report  of  Minority 333-338 

Seat  awarded 344 

Schlllinger  —  Wllks 734-736 

Petition  of 734 

Report  of  Committee 734-736 

Report  adopted 736 

Seat  awarded ;  736 

T. 

Todd  —  Bellinger 52-55 

Petition  of  Mr.  Todd  presented 52 

Report  of  Committee 52-55 

Mr.  Todd  awarded  seat 54 

Trowbridge  —  Tighe 586-589 

Petition  by  Mr.  Tighe  586 

Report  of  Committee  588-589 

Report  of  Committee  adopted 589 

Seat  awarded  to  Mr.  Trowbridge , 589 

Taber  —  Fowks 72-74 

Petition  of 72 

Report  of  Committee 72-74 

Seat  awarded  to  74 
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Tredwell  —  Jones 109-129 

Petition  of 109 

Report  of  Committee 109-129 

Seat  awarded  to 129 

Tralnor  —  MiUer 724-726 

PetiUon  of 724 

Report  of  Committee 725 

Report  adopted 726 

Seat  awarded 726 

Tobin  —  Page 731-732 

Petition  of 731 

Report  of  Committee 732 

'    Report  adopted 732 

Seat  awarded  to  732 


» 


Tozer  —  Rowan 7-10 

Petition  of 7 

Report  of  Committee 7-9 

Tighe  — Trowbridge 586-589 

Petition  of 586 

Report  of  Committee 588-589 

Report  adopted 589 

Seat  awarded  to 589 

Tliomas  —  Wood 545-548 

Petition  of 545 

Report  of  Committee 545-547 

Report  adopted 548 

Seat  awarded  to 548 

V. 

Underwood  —  Jayne 282-303 

Petition  of 282 

Report  of  Committee 283-284 

Majority  Repori: 284-287 

Minority  Repori:   287-300 

Petition  of,   denied    303 


^f 


88  Index. 
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Van  Vorst  —  Derrick GlO-612 

Petition  by  Van  Vorst 610 

Report  of  Committee   610-612 

Report  of  Committee  adopted 612 

Seat  awarded  to  Mr.  Derrick 612 

Van  Brunt  —  Clausen 479-488 

Petition  of  .  .  . .' 479 

Report  of  Committee 479-485 

Majority  Report 485-488 

Majority  Report  adopted 488 

Seat  awarded  to 488 

Van  Dyck  —  Staats  22-23 

Petition  of 22 

Report  of  Committee 22-23 

Report  not  agreed  to  23 

White  —  Richards 36-43 

Memorial  of  White 36 

Report  of  Committee 36-42 

John  White  awarded  seat  42 

Mr.  Richards'  seat  declared  vacant 43 

Wheeler  —  Granger 96-108 

Petition  of  Mr.  Granger 96 

Report  of  Committee 96-106 

Committee  recommend  the  prayer  of  the  petitioner  be  granted. . . .  106 

Election  in  Greenfield  void   106 

Second  Report  of  Committee  107 

Committee  of  the  Whole  107 

Report  considered 107 

Report  amended  107-108 

Westbrook  ~  EUmore 325-328 

Petition  of  Mr.  EUmore 325 

Mr.  EUmore  allowed  to  occupy  a  seat 325 

Report  of  Committee 325-328 

Committee's  Report  adopted 328 

Seat  retained  by  Mr.  Westbrook 328 
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Wamer  —  Seldon 328-344 

Petition  of  Mr.  Wamer 328 

Report  of  Majority   329-333 

Report  of  Minority 333-338 

Statement  by  tlie  majority  338-341 

Consideration  of  reports  341-343 

Mr.  Warner  seated 344 

Williams  —  Lyon 434-446 

Petition  of  Mr.  Lyon 434 

Report  of  Committee 434-445 

Minority  Report 445-446 

Report  of  Majority  adopted 446 

Seat  awarded  to  Mr.  Williams 446 

Weed  —  Williams   465-467 

Petition  by  Mr.  Williams 465 

Report  of  Committee   465-467 

Report  adopted 467 

Seat  awarded  to  Mr.  Weed 467 

Wood  —  Thomas 545-548 

Petition  by  Mr.  Thomas 545 

Report  of  Committee   545-547 

Report  of  Committee  adopted 548 

Seat  awarded  to  Mr.  Wood 548 

Warner  —  Gardenier 633-634 

Petition  by  Mr.  Warner 633 

Report  of  Committee   633-634 

Report  adopted 634 

Seat  awarded  to  Mr.  Gardenier , 634 

Wilks  —  Schillinger 734-736 

Petition  by  Mr.  Wilks 734 

Report  of  Committee  734-736 

Report  adopted 736 

Mr.  Schillinger  seated 736 
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Whaleu  —  McKeeson  506-511 

Petition  of 50« 

Keport  of  Committee   506-509 

Report  adopted 510 

Seat  awarded  to 510 

Wortli  —  Roben 489-490 

Petition  of 489 

Majority  Report 489-495 

Minority  Report 496-496 

Majority  Report  adopted 496 

Seat  awarded  to 496 

Wheaton  —  Seger 129-132 

Petition  of 129 

Report  of  Committee  130-132 

Seat  awarded  to 132 

Williams  —  Weed 465-467 

Petition  of 465 

Report  of  Committee 465-467  ' 

Report  adopted 467 

Seat  awarded  to 467 

Z. 

Zimmer  —  Campbell 611-516 

Petition  of 611 

Report  of  Committee 611-616 

Report  adopted 516 

Seat  awarded  to  516 
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